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Geobge  H.  Bubnett. 
Henbt  H.  Gilfbet. 
W.  D.  Fenton. 
HoBAOE  Knox. 

MnJ.AKP   O.    LOWNSDALE. 

A.  G.  Sweet. 


Claude  Thateb. 
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Abraham,  Douglas  Ck>anty  Boad  Company  y 818 

Adkins  et  al.  y.  Lewis 292 

« 

Arrigoni,  Johnson  y 485 

Babcock  et  aL,  Board  of  School  Land  Commissioners  r 472 

Bailey  et  al.  y.  Frush 136 

Barnard,  Dolan  t 390 

Barney,  Dolph  y 191 

Bamhart,  Strong  y 496 

Barrett  y.  Barrett  et  al 411 

Bayley,  Clark  et  aL  y 343 

Beal,  Myery  130 

Beezley,  Snipes  y 420 

Beezley,  Southwell  y.  (1) 143 

Beezley,  Sonthwell  y.  (2) 458 

Blachley  y.  Batler 463 

Board  of  School  Land  Commissioners  y .  Babcock  et  al 472 

Bonser  y.  MiUer 110 

Bonser,  Mnsgroye  y 318 

Brainard  et  al.,  MoWhirter  et  al.  y 426 

Bridwell,  Campbell  y 311 

Brown,  Goldsmith  y 418 

Brown,  Simon  y 4. 285 

Brown,  State  v 119 

Bmce,  State  y 68 

Boford  y.  New  York  Life  Ins.  Co 334 

Bump,  Pitman  y 17 

Bunnell,  Trutch  y 504 

Batier,  Blachley  y 463 

Campbell  y.  Bridwell 31 1 

Canyon  Boad  Co.,  Fink  y 301 

Canyonyille  &  Galesyille  Boad  Co.  y.  Coonty  of  Douglas 280 

Cartwright  y.  Sayage 397 

Chadwick,  Fleischner  y 162 

Chapman  et  al.  y.  State 432 

Chapman  y.  Wilbur. 299 

Christian  y.  Evans 253 

Church,  State  y 375 
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Ci^  of  Portland  V.  Denny 160 

City  of  Portland  Y.  Kamm 362 
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CogBwell  Y.  Hayden 22 
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Coonty  of  Donglas,  Donglas  County  Boad  Co.  y 373,  406 

Darrow  et  al.,  Whitney  y 442 

l>aYiB,  HoUaday  y 40 

Denny,  City  of  Portland  y 160 

Dolan  Y.  Barnard 390 

Dolpb  Y.  Barney 191 

Doty,  State  y 491 

Douglas  Connty  Boad  Co.  y.  Abraham 318 

Donglas  Connty  Boad  Co.  y.  County  of  Douglas 373,  406 

DoYe  Y.  Hayden 500 

Dray  y.  MusgroYe  et  al 185 

Elfelt  et  al.  y.  Hinch  et  al 255 

English  et  al.  y.  Savage  et  al 518 

Espy  Y.  Fenton .' 423 

Evans,  Christian  y 253 

EYarts  Y.  Steger 147 

Fanning  et  al.,  Bichards  y 356 

Fenton,  Espy  y 423 

Fink  Y.  Canyon  Boad  Co 301 

Fleischner  v.  Chadwick 152 

Foster,  Smith  y  44 

Frush,  Bailey  et  al.  y 136 

Garrand,  State  y.  (1) 156 

Garrand,  State  y.  (2) 21 

Garrett  y.  Clark 6 1 

Gaston  y.  Stott 48 

Gilmore  y.  Taylor  et  al 89 

Glass,  State  y 73 

Glaze  Y.  Whitley 164 

Gold  HiU  Mining  Co.  Y.  Ish 104 
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Northern  Pacific  Coal  Mining  Co.,  Monroe  t 609 

Northwestern  Stage  Co.,  White  y 99 

Nbyes  v.  Stauff 455 

Nye,  Eicharda  v 382 

Odell  V.  Morin  et  al 96 

Oliver  v.  Harvey 360 

Oregon  &Cal.  R.  R.  Co.  v.  Potter 228 

Packwood  et  al.,  Moore  v 325 

Patterson  &  Co.,  Taylor  y 121 

Patterson,  HoUaday  y 177 

Patterson,  Howe  v 353 

Pitman  y.  Bump 17 

Potter,  Oregon  &  Cal.  R.  R.  Co.  y 228 

Prather,  Simpson  y 86 

Raymond  y.  Coffey  et  al 132 

Richards  v.  Fanning  et  aL 356 

Richards  V.  Nye 382 

Rolfesv.  RuBsel  etal 400 

Russel  et  al.,  Rolf es  y 400 

Russel  et  al.  v.  Lewis 292 

Russel  y .  S  wif t 233 

Salem  Water  Company  y.  City  of  Salem 29 

Savage,  Cartwright  y 397 

Savage  et  al.,  English  et  al,  y 518 

Sellers  v.  City  of  Corvallis 273 

Sels,  Grant  Co.  y 243 

Sharp,  Long  y 438 

Shattuck  V.  Smith  et  al 125 

Shaw,  Knott  v 482 

Simon  y.  Brown 285 

Simpson  y.  Prather 86 

Smith  et  al.,  Shattuck  v 125 

Smith  y.  Foster. .' 44 

Smithy.  Smith 186 

Snider  v.  Lehnherr 385 

Snipes  y.  Beezley 420 

Southwell  y.  Beezley  (1) 143 

Southwell  y.  Beezley  (2) 458 

Springfield  Milling  Co.  y.  Lane  County 265 

State  y.  Brown 119 

State  y.  Bruce 68 

State,  Chapman  et  al.  v 432 

Stat«  y.  Church 375 

State  y.  Cornelius 46 

State  y.  Doty 491 

State  y.  Garrand  (1)  156 
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State  T.  Garrand  (2) 216 

State  ▼.  Glass 73 

Stanff,  Nojes  v 456 

Steger,  Evarts  v. 147 

StepheiiB  et  al.,  Knott  v 236 

Btott,  Giiston  Y 48 

Strong  V.  Barahart 496 

Swartz,  McCracken  et  al.  ▼ 62 

Swift,  Russel  V. 233 

Taylor  et  al.,  Gilmore  y 89 

Taylor,  Humphreys  y 260 

Taylor  Y.  Patterson  &  Co 121 

TippinY.  Ward 450 

Todd,  Trnllenger  Y 36 

Trullenger  v.  Todd 36 

Tintch  V.  Bunnell 504 

Yansoboiack  et  al.,  Whiteaker  Y 113 

Ward,  Tippln  y 450 

Wetmore  v.  Wetmore  et  al 469 

Whiteaker  ▼.  Ynnschoiack  et  al 113 

White  Y.  Northwestern  Stage  Co 99 

Whitley  v.  Murphy  et  al 328 

Whitley,  Glaze  v 164 

Whitney  v .  Darrow  et  al 442 

Wilbur,  ChipmanY 299 

Wilson  Y.  Muddock  et  al 480 
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OASES  NOT  REPOETED. 


Abrabamfl  et  al.  t.  Flint  et  al. . .  .Judgment  set  aside  and  new  trial  ordered. 

Albeison  t.  Mahaffey Jadgment  affirmed. 

Allen  &  Lewis  y.  Stewart  &  Virtue Judgment  affirmed  in  part  and 

new  trial  ordered. 

Babcock  y.  Babcock Appeal  dismiBsed. 

Bayley  y.  Clark  et  al Judgment  reyersed  and  new  trial  ordered, 

Bayley  y.  Clark  et  al.,  July  term,  1874 New  trial  ordered. 

Bayley  y.  Clark  et  al.,  Deo.  term,  1874 New  trial  ordered. 

Beck  y.  Sohmm Judgment  affirmed. 

Bounds  y.  City  of  Portland Judgment  affirmed. 

Brooke  y.  Warren Judgment  affirmed. 

Brown  y.  Chadwiek.   Judgment  reversed. 

Burnett  y.  Douglas  County Judgment  affirmed. 

Burnett  y.  Hawley Appeal  dismissed. 

Cooper  y.  Hill Judgment  affirmed. 

Chapman  y.  Wilbur Motion  to  amend  deoree  denied. 

Chapman,  plaintiff  and  appellant,  and  Watkins  et  aL, 

defendants  and  appellants,  y.  The  State Judgment  affirmed. 

City  of  Corvallis  y.  Hunt Judgment  affirmed. 

Delschneider  y.  Farg  Aly Decree  affirmed. 

Dempsey  y.  Trainor Appeal  dismissed. 

Elmer  y.  State Judgment  reversed. 

Evans  v.  Christian 2d  Appeal  dismissed. 

First  National  Bank  v.  MoConnel  et  al Judgment  affirmed. 

Forrester  v.  Bobbins    Judgment  affirmed. 

Friedlander  v.  Harker Judgment  affirmed. 

Gardner  y.  Huntley Appeal  dismissed. 

Gaston  v.  Waggoner Judgment  affirmed. 

Gifmore  y.  Phillips Judgment  reversed. 

Gleason  y.  Elrington Appeal  dismissed. 

Glenn  y.  Kereweski Judgment  affirmed. 

Golden  y.  Sykes Judgment  affirmed. 

Goodpasture  y.  Campbell Judgment  affirmed. 

Green  v.  Bnmham Judgment  affirmed. 

Hamlin  y.  Wimer  et  al Judgment  affirmed. 

Harlow  v.  Bnshnell Judgment  affirmed. 

Hill  V.  Cooper Appeal  dismissed. 

Holladay  y .  Gerst T .  .Judgment  reversed. 

Holladay  y.  Henderson Judgment  affirmed. 

Holladay  y.  Houston Judgment  reversed. 


xiv  Cases  Not  Reported. 

Huffman  v.  Huffman Decree  affirmed. 

Hunt  y.  O.  S.  Navigation  Company Judgment  affirmed. 

Hurley  v.  Bewley Judgment  modified. 

In  the  Matter  of  the  Petition  of  Elizabeth  Wall  for  a  Writ 

of  Habeas  Corpus Order  affirmed. 

Ish  T.  Jones Decree  modified. 

Knott  T.  Pittock Judgment  affirmed. 

Knott  y.  Williams Judgment  affirmed. 

Layton  y.  Hogue Decree  affirmed. 

Leyy  et  al.  v.  Riley  et  al Decree  reversed. 

Lewis  et  al.  y.  Lewis  et  al.,  second  appeal Decree  affirmed. 

Loomis  y.  Ramsey Judgment  reyersed  and  new  trial  ordered. 

McElray  y.  Moores  &  Co Judgment  reversed. 

Motley  y.  Howe Decree  affirmed. 

l^eil,  District  Attorney,  y.  Wells  et  al Judgment  affirmed. 

Nicolsy.  Harker • Judgment  affirmed. 

O.  &  0.  R.  R.  Co.  y.  Comstook Judgment  affirmed. 

Raymond  y.  Coyle Judgment  affirmed. 

Reddingtou,  Hostetter  &  Co.  y.  McKinney  et  al Judgment  affirmed. 

Richards  y.  Fanning Ist  Appeal  dismissed. 

Sels  y.  Prudens Judgment  affirmed. 

Sherlock  v.  Clark Judgment  affirmed. 

Shattuck  y.  Smith Judgment  affirmed. 

Simpson  y.  Hart Judgment  affirmed. 

Simpson  y.  Meir Judgment  affirmed. 

Smith  y.  Hallett Judgment  affirmed. 

Smith  y.  The  Willamette  Freighting  Company •. . .  .Decree  modified. 

Smith  y.  Lamson Decree  reversed. 

Sohmm  y.  Beck Judgment  affirmed. 

Southworth  v.  Dickenson Appeal  dismissed. 

State  y.  Briggs Judgment  affirmed. 

State  y.  Devendorf Judgment  affirmed. 

State  y.  Dowell Judgment  affirmed. 

State  v.  Dustin Judgment  affirmed. 

State  y .  Garrand,  first  appeal Judgment  reversed. 

State  y.  Hibernian  Savings  Society Judgment  affirmed . 

State  y.  Murphy > Judgment  affirmed. 

State  y.  Robinson Judgment  affirmed. 

State  y.  Whitley Cause  abated. 

Stark  v.  Kamm Judgment  affirmed. 

Stout  y.  Foster Judgment  reversed. 

Sutherlin  v.  Roberts Judgment  affirmed. 

Thompson  v.  Uglow Judgment  affirmed. 

Trainor  v.  Dolan  Judgment  affirmed. 

Trainor  v.  Dolan Judgment  affirmed. 

White  y.  Parker Judgment  affirmed. 

Underwood  v.  Goldsmith Judgment  reversed. 

Williams  v.  Chenneweth Appeal  dismissed. 


DECEMBER  TERM,  1873. 


NOTE. 


The  Beferences  to  the  Laws  of  Oregon  in  this  volame 
are  to  the  Revised  Edition  of  1874. 
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DKTKBlflNKD  IN  THK 


Supreme  Court 


DECEMBER  TKRM,  1873. 


WM.  M.  PITMAN,  Respondekt,  v.  WILSON  BUMP, 

Appellant. 

LnCTTATION   OF  TiME  WITHIN  WHICH  ACTIONS  MAY  BS  BbOUOHT. — The  Act  of 

October  22,  1870,  amending  the  Practice  Act  and  limiting  the  period 
for  commencing  certain  actions  to  two  years,  includes  within  that  limit 
only  causes  of  action  that  accrued  after  the  passage  of  the  act. 

Appeal  from  Benton  County. 

By  an  amendatory  act  of  the  Legislature,  approved  Octo- 
ber 22,  1870,  the  time  within  which  actions  ft)r  criminal 
conversation  could  be  brought  was  limited  to  two  years. 
(Civ.  Code,  g  8.)  Prior  to  this  amendment,  the  limitation 
for  such  actions  was  six  years. 

This  is  an  action  begun  on  the  12th  day  of  February, 
1873,  by  respondent  against  appellant  for  enticing  away 
respondent's  wife.  The  alleged  cause  of  action  accrued 
March  27,  1870,  seven  months  before  the  passage  of  the 
amendatory  act  referred  to.  The  defendant  demurred  upon 
the  ground  that  the  action  had  not  been  commenced  within 
the  time  limited  by  the  Civil  Code.     The  Court  overruled 

Vol.  v.— 2  *  (17) 
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< 

Argament  for  Respondent. 

the  demarrer,  and  rendered  jadgment  in  favor  of  respond- 
ent, from  which  jadgment  appellant  appeals. 

John  BiimeUf  B.  8.  Strahan  and  John  Kelsay,  for  Appellant. 

The  amendment  applies  to  all  causes  of  action  existing 
and  prospective.  The  law  makes  no  exception,  and  the 
court  can  make  none.  (9  How.  U.  S.  526;  12  Minn.  577; 
13  Minn.  153,  324;  13  Pet.  45;  42  Vt.  234.) 

The  Statute  of  Limitations  forms  no  part  of  the  contract; 
it  affects  the  remedy  only,  and  that  statute  governs  which 
happens  to  be  in  force  when  suit  is  brought.  (1  la.  56;  1 
How.  U.  S.  316;  1  Kern.  281;  Sedg.  on  Stat.  &  Con.  Law, 
658,  691.) 

The  only  limitation  on  the  power  of  the  Legislature,  in 
enacting  laws  of  the  kind  in  question,  is  that  it  shall  pass 
no  ex  post /ado  law,  or  law  impairing  the  obligation- of  con-i 
tracts.  The  law  in  question  does  not  conflict  with  this  pro- 
vision of  the  Constitution.  (15  Ohio,  207;  3  Kansas,  507; 
1  Duval  (Ky.)  349;  1  Or.  31;  3  Paige,  415;  How.  N.  f. 
Code,  g  73,  p.  117;  3  Paige  R.  415.) 

The  act  may  be  construed  to  meet  every  objection  urged 
against  it  by  applying  it  to  all  cases  of  the  class  referred  to, 
giving  two  years  in  which  to  bring  all  actions  not  barred  by 
the  act  of  1862,  cutting  off  no  remedy,  injuring  no  one's 
rights.     (10  Cal.  308;  1  Cush.  508.) 

Statutes  of  Limitations  are  statutes  of  repose.  They 
promote  peace  and  harmony  in  society;  they  close  the  doors 
to  litigation,  and  should,  therefore,  be  favored  by  the  courts. 
(1  Or.  31.) 

F.  A.  Chenoweth  and  TV.  W.  Thayer^  for  Bespondent. 

The  amendment  only  applies  to  causes  that  have  arisen 
since  its  passage.  (Angell  on  Limitations,  14,  g  22;  Tliomp" 
son  V.  Alexander,  11  111.  54;  Wynehasmer  v.  The  Feople,  13 
N.  T.  378.) 

The  amendment  is  in  violation  of  the  Constitution.  (Con- 
stitution, Art.  4,  gg  20  and  22.) 
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Opinion  of  the  Court— Upton,  C.  J. 

By  the  Court,  Upton,  C.  J. : 

The  action  in  this  case  is  for  criminal  conversation,  and 
the  defendant  demurred  to  the  complaint  on  the  ground  that 
the  action  is  barred  bj  the  Statute  of  Limitations.  The 
action  was  commenced  in  February,  1873,  charging  the  acts 
complained  of  to  have  been  committed  in  March,.  1870,  and 
the  appeal  presents  the  question  whether  the  time  for  Com- 
mencing the  action  is  barred  by  the  amendatory  act,  passed 
October  22,  1870. 

The  appellant  submits  the  proposition  that  the  amend- 
ment controls  the  period  of  limitation  in  all  actions  of  this 
class  by  limiting  it  to  two  years  from  the  time  the  cause 
of  action  accrued,  whether  the  two  years  had  or  had  not 
elapsed  when  the  act  was  passed,  and  claims  that  if  that 
mode  of  computation  is  not  applicable  in  all  cases,  the  time 
•cannot  in  any  case  extend  beyond  two  years  from  the  pas- 
sage of  the  amendatory  act. 

The  respondent  takes  the  position  that  the  language  of 
the  amendment,  properly  construed,  does  not  include  the 
case  at  bar;  he  also  claims  that  the  act^is  in  violation  of 
Art.  4,  g  22  of  the  Constitution,  which  provides  that  '*No 
act  shall  be  amended  or  revised  by  mere  reference  to  its 
title,  but  the  act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length;"  and  that  it  is  in  viola- 
tion of  g  20  of  the  same  Article,  which  requires  that  the 
"subjects  shall  be  expressed  in  the  title."  The  Court  does 
not  deem  it  necessary  to  express  an  opinion  on  the  consti- 
tutionality of  the  amendment,  as  we  think  the  case  at  bar 
may  be  disposed  of  without  reference  to  that  question. 

This  cause  of  action  accrued  some  months  before  the 
passage  of  the  amendatory  act,  and  is  not  within  its  pro- 
visions unless  the  statute  is  retroactive. 

Section  3  of  the  Code  provides  that  ''Actions  at  law  shall 
only  be  commenced  within  the  period  prescribed  in  this 
title,  after  the  cause  of  action  shall  have  accrued;"  and  §§4, 
6,  6,  7,  8  and  9  prescribe  the  periods  and  specify  the  causes 
of  action  embraced  in  each  period,  some  of  which  specifica- 
tions the  amendment  purports  to  change.     Looking  at  the 
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whole  act,  as  amended,  its  provisions,  so  far  as  they  relate 
to  this  class  of  actions,  are,  in  substance,  that  actions  at 
law  for  criminal  conversation  shall  be  commenced  within 
a  period  of  two  years  ''after  the  cause  of  action  shall  have 
accrued."  The  amendment  or  re-enactment  creates  a  new 
rule,  the  effect  of  which  had  its  beginning  at  the  approval 
of  the  amendatory  act;  and  in  determining  the  effect  of  the 
amendment  on  cases  that  are  within  its  operation,  the  whole 
act  as  amended  is  to  be  read  as  if  the  entire  act  bore  the 
date  of  the  amendment;  in  those  cases  the  action  must  be 
commenced  within  a  period  of  two  years  after  the  cause  of 
action  shall  have  accrued. 

The  expression,  a  period  of  two  years  after  the  time  the 
cause  of  action  shall  have  accrued,  if  literally  construed,  or 
if  taken  in  its  ordinary  acceptation,  refers  to  a  period  com- 
mencing at  a  time  subsequent  to  the  enactment,  and  unless 
we  depart  from  the  more  obvious  construction  of  the  lan- 
guage employed,  the  period  of  two  years,  as  designated  in 
the  amended  act,  will  apply  only  to  causes  that  accrue  at  a 
time  subsequent  to  the  amendment.  A  literal  construction 
will  not  necessarily  include  a  cause  of  action  that  accrued 
before  that  time,  and.  the  inquiry  is  whether  this  is  a  case 
where  a  departure  from  the  ordinary  import  of  the  words  of 
the  statute  is  justified  by  the  circumstances  and  will  pro- 
mote the  ends  of  justice.  Conceding  that  it  is  within  the 
province  of  the  Legislature  to  make  statutes  retroactive 
when  they  aflfect  the  remedy  only,  it  does  not  comport  with 
justice  that  such  a  statute  should  take  effect  immediately  on 
causes  where  the  two  years  had  already  expired;  in  fact  that 
would  be  more  than  changing  the  remedy.  {ScarhorotHjh  v. 
Dugan,  10  Cal.  305.)  ^ 

There  is  no  substantial  difference  between  a  retrospective 
law  declaring  a  particular  class  of  contracts  void,  and  one 
which  takes  away  all  remedy  to  enforce  them.  {Bxonson  v. 
Kinzie,  1  How.  311.) 

Many  of  the  cases  cited  are  based  upon  statutory  pro- 
visions differing  materially  from  ours.  In  California,  and 
in  other  States,  where  some  of  these  cases  have  arisen,  it 
is  expressly  enacted  that  the  party  shall  have,  after  the 
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passage  of  the  act,  the  whole  prescribed  period  in  which 
to  commence  his  action. 

The  language  of  the  act  will  not  extend,  even  by  the 
most  liberal  constraction,  to  any  cause  of  action  that  had 
already  accrued,  without  includiug  those  that  had  accrued 
more  than  two  years  before  the  amendment  was  euacted. 
The  amendment  makes  but  one  rule  for  ascertaining  when 
the  period  is  to  commence,  and  it  makes  no  provision  for 
a  period  to  commence  at  the  passage  of  the  act;  the  time 
when  the  "cause  of  action  shall  have  accrued"  is  the  only 
point  at  which  the  period  can  commence,  and  it  would  be 
disregarding  the  statute,  rather  than  construing  it,  to  make 
the  period  of  two  years  commence  at  the  passage  of  the 
amendment  without  regard  to  the  time  when  the  cause  of 
action  accrued. 

If  any  reasonable  construction  would  exclude  from  the 
effect  of  the  amendment  all  cases  in  which  fully  two  years 
had  then  run,  and  yet  include  some  other  cases  in  which 
the  cause  of  action  had  already  arisen,  we  find  no  rule  for 
determining  which  of  the  latter  cases  should  be  included, 
or  for  discriminating  between  causes  of  action  that  accrued 
nearly  two  years  before  the  passage  of  the  act,  and  those 
that  accrued  a  month  or  even  a  day  previous.  The  computa- 
tion commencing  in  all  cases  at  the  time  the  cause  of  action 
accrued,  it  might  include  cases  that  would  become  barred 
in  a  week  or  a  day  after  the  passage  of  the  act.  As  a  gen- 
eral rule  such  construction  is  not  favored,  and  courts  have 
refused  to  give  a  retroactive  effect  to  statutes  of  this  kind 
unless  that  intention  is  so  clear  and  positive  as  by  no  possi- 
bility to  admit  of  any  other  construction.  (JVood  v.  Oakty^ 
11  Paige,  400;  Dash  v.  Van  KleecJc,  7  John.  477;  Johnson  v. 
BurHll,  2  Hill,  258;  Van  Allen  v.  Fdiz,  1  Keys,  332.) 

The  Court  is  of  opinion  that  in  this  class  of  actions  the 
limitation  of  two  years  applies  only  to  those  cases  where 
the  cause  of  action  accrued  after  the  passage  of  the  amend- 
atory  act. 

The  judgment  of  the  Circuit  Court  should  be  affirmed. 
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JOHN  COGSWELL,  Respondent,  v.  JOHN  H. 

HATDEN,  Appellant. 

Plbadinos — ^DsNiAL. — ^The  allegatioD  being  that  I>. "  made,  executed  and  de- 
liyered  "  a  promissory  note,  is  not  pat  in  issne  by  an  answer  denying 
that  he  delivered  it. 

Indobskb. — ^It  being  necessary  for  the  payee  to  indorse  the  note  in  order  to 
make  it  negotiable  paper,  he  most  be  treated  as  first  indorser  irithout 
regard  to  the  time  of  his  indorsement  or  the  locality  of  his  name  on  the 
note. 

Second  Indobseb — Action  bt.— An  action  may  be  maintained  by  second 
indorser  against  first  indorser  for  money  paid  on  the  note. 

Appeal  from  Lane  Connty. 

This  is  an  appeal  from  a  judgment  recovered  at  law.  The 
complaint  alleges  that  on  May  28, 1872,  one  William  David- 
son made,  execated  and  delivered  his  promissory  note  to 
Hay  den;  that  Hayden  indorsed  it  and  for  valtte  sold  and 
transferred  it  to  one  William  Barlow;  that  Cogswell  in- 
dorsed it  subsequent  to  Hayden;  that  said  Barlow  sold  and 
delivered  the  note  to  John  Bines;  that  Bines  commenced 
an  action  thereon  in  the  Circuit  Court  of  Multnomah  County 
and  recovered  judgment  therein  against  appellant  and  re- 
spondent, for  seven  hundred  dollars  and  more,  gold  coin; 
that  execution  was  issued  thereon,  and  respondent  was  com- 
pelled to  pay  three  hundred  and  sixty-four  dollars  and  forty- 
six  cents,  gold  coin,  and  twenty-seven  dollars  and  seventy- 
five  cents  currency;  that  respondent  had  filed  a  notice  of  said 
payment  upon  said  judgment,  and  a  claim  for  repayment, 
which  had  been  duly  entered  by  the  clerk  of  said  court  on 
the  margin  of  the  docket  where  said  judgment  was  entered. 

The  appellant,  for  answer,  denied  that  William  Davidson 
delivered  his  promissory  note  to  defendant  for  any  sum; 
denied  that  said  note  was  ever  delivered  to  respondent; 
denied  that  appellant,  for  value  received,  sold  or  transferred 
said  note  to  W.  W.  Barlow,  or  any  other  person;  denied 
that  respondent  indorsed  said  note  subsequent  to  appellant; 
denied  indebtedness  generally;  and,  for  a  further  answer, 
alleged  that,  on  the  28th  day  of  May,  1872,  appellant  and 
respondent,   for  the  accommodation  and  benefit  of  said 
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Davidson,  indorsed  said  note  as  security  for  said  Davidson; 
that  appellant  indorsed  said  note  upon  the  express  condition 
that  the  respondent  would  indorse,  of  which  fact  respond- 
ent had  notice  at  the  same  time;  that  the  note  was  delivered 
to  said  Barlow  and  not  to  appellant;  that  appellant  paid  his 
half,  etc. 

The  respondent's  counsel  filed  a  motion  to  strike  out  the 
denials  in  appellant's  answer,  which  was  granted  by  the 
court;  also  demurred  to  the  matter  set  np  in  said  answer  as 
a  separate  defense,  which  was  sustained  by  the  court,  and, 
the  appellant  refusing  to  answer  over,  the  court  gave  judg- 
ment for  respondent  for  the  relief  demanded  in  the  com- 
plaint.    From  these  rulings  this  appeal  is  brought. 

G.  B,  Do7*7i8y  for  Appellant. 

-B.  S.  Slrahan  and  IJiayer  &  Williams^  for  Eespondent. 

By  the  Court,  Mc Arthur,  J. : 

The  allegation  in  the  complaint  being  that  Davidson 
"made,  executed  and  delivered"  the  note,  is  not  put  in 
issue  by  the  denial  in  the  answer  that  he  ''  delivered"  the 
note.  Such  a  denial  operates  as  an  admission  of  the  making 
and  execution,  facts  which  in  law  embrace  and  include  a 
delivery. 

The  denial  that  the  note  was  delivered  to  Cogswell  must, 
we  think,  be  regarded  as  immaterial.  It  was  made  payable 
to  the  order  of  Hayden,  and  whenever  he  indorsed  it,  as  it 
is  admitted  he  did,  he  became  the  first  indorser.  The  only 
presumption  that  can  arise  from  Cogswell's  indorsement  is, 
that  he  intended  to  become  second  indorser.  As  in  the 
case  of  Bacon  v.  BmnJiam  (37  N.  T.  616),  **  it  must  be  sup- 
posed, in  the  absence  of  any  proof  to  the  contrary,  that  per- 
ceiving the  name  of  the  payee  in  the  note,  he  indorsed  it 
on  the  presumption  that  the  name  of  such  payee,  to  whose 
order  it  was  made  payable,  would  also,  at  some  time,  ap- 
pear on  the  note,  for  only  thus  would  it  become  negotiable." 
In  the  same  case  it  was  held  that  the  locality  of  the  names 
is  immaterial;  and  whether  the  name  of  Cogswell  should 
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appear  above  or  below  that  of  Hajden,  or  before  or  after 
his  in  point  of  time,  would  not  change  in  any  respect  his 
position  as  second  indorser.  %  It  follows,  therefore,  that  the 
denial  that  Cogswell  indorsed  the  note  subsequently  to 
Hayden  is  frivolous. 

The  denial  that  appellant,  **  for  value  received,"  sold  or 
transferred  the  said  note  to  Barlow  does  not  raise  an  issue, 
for  the  reason  that  the  note  might  have  been  sold  or  trans- 
ferred, and  full  value  not  have  been  received.  The  denial 
of  indebtedness  must,  in  this  action,  be  treated  as  a  con- 
clusion of  law,  for  none  of  the  facts  out  of  which  the  in- 
debtedness is  alleged  to  have  arisen,  are  denied. 

As  to  the  right  of  action,  we  regard  it  as  a  settled  princi- 
ple that  an  action  may  be  maintained  by  a  second  indorser 
against  a  first  indorser,  for  money  paid  on  account  of  the 
note.     ( Wrighi  v.  BuUe^^  6  Wend.  283.) 

The  fact  that  the  parties  indorsed  for  the  accommodaiion 
of  Barlow  does  not,  we  think,  change  the  rule  as  to  their 
relative  liability.  They  are  governed  by  the  rules  applica- 
ble to  indorsers  generally. 

Judgment  affirmed. 


ROBERT  HENDERSON,  Respondent,  v.  THOMAS 

MORRIS,  Appellant. 
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88  214  SuBPRiBB — Whbn  Procbedinos  Henbwkd  roB. — When  a  party  has  been  mis- 

led or  taken  by  surprise  by  the  act  of  the  adverse  party,  it  deyolyes 
on  him  to  briug  the  fact  to  the  knowledge  of  the  Court,  and  if  he  seeks 
to  review  the  point  on  appeal  he  should  make  the  showing  a  part  of  the 
record. 
Bbyikwino  BIattrr  of  Piscbrtion. — Allowing  or  refusing  an  amendment  is 
addressed  to  the  discretion  of  the  Court,  and  will  be  reviewed  only  for 
the  purpose  of  determining  whether  there  has  been  an  abuse  of  discre- 
tion.   Error  will  not  be  presumed. 

Appeal  from  Yamhill  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Hurley  &  Sullivan  and  Boise  dt  WiUiSy  for  Appellant. 
John  Catlin  and  Tliayer  &  Williams,  for  Respondent. 
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By  the.  Court,  Upton,  C.  J. : 

The  appellant  was  defendant  in  the  Circuit  Court,  and  he 
assigns  as  error  a  ruling  permitting  the  plaintiff  to  amend 
his  complaint,  and  also  a  ruling  permitting  the  plaintiff  to 
read  in  evidence  a  transcript  of  the  plaintiff's  book  of 
accounts. 

The  first  count  of  the  complaint  was  for  money  loaned, 
in  the  amount  of  four  hundred  dollars.  The  amendment 
was  permitted  in  reference  to  another  count  which,  ii9  the 
original  complaint,  was  as  follows:  f' Plaintiff  for  further 
cause  of  action  alleges  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  two  hundred  and  sixty-nine  dollars 
and  eighty-eight  cents,  balance  upon  an  account  for  money 
deposited,  for  goods  sold  and  delivered  to  the  defendant, 
for  money  paid  to  the  defendant  at  the  defendant's  request, 
one  thousand  dollars  check  sold,  assigned  and  delivered  to 
the  defendant  between  the  17th  day  of  June,  1871,  and  the 
14th  day  of  March,  1872,  a  statement  of  which  account  is 
hereto  attached  and  made  part  of  this  complaint."  The 
defendant  answered  the  complaint,  without  objection  to  its 
form,  admitting  that  he  purchased  the  check  of  the  plaintiff 
for  one  thousand  dollars,  but  alleging  that  he  paid  for  the 
check  in  money  at  the  time  of  the  purchase.  The  defend- 
ant also  set  up  a  counter-claim  for  goods  sold  and  for  money 
paid  to  the  plaintiff.  The  replication  admits  that  at  the 
time  the  check  was  sold  to  the  defendant  the  defendant 
handed  to  the  plaintiff  one  thousand  dollars  therefor,  but 
alleges  that  on  the  same  day  the  plaintiff  deposited  the  same 
money  with  the  defendant.  Upon  these  pleadings  the  par- 
ties went  to  trial  before  a  jury,  and  it  was  shown  in  evi- 
dence that  the  plaintiff  sold  the  check  to  the  defendant, 
who  handed  to  him  the  money  (one  thousand  dollars)  for  it, 
and  that  immediately  after  receiving  the  money  the  plaintiff 
returned  it  to  the  defendant  and  left  it  in  his  hands.  After 
the  introduction  of  the  evidence  and  before  the  argument, 
the  plaintiff  was  permitted  to  amend  the  complaint,  and  to 
proceed  for  the  one  thousand  dollars,  thus  received  for  the 
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check,  as  if  he  had  originally  declared  for  that  amoaut  of 
money  deposited. 

The  appellant  claims  that  it  was  error  to  permit  the 
amendment;  that  he  was  taken  by  surprise;  that  the  com- 
plaint as  amended  is  insufficient  to  entitle  the  plaintiff  to 
recover  or  receive  credit  for  the  one  thousand  dollars  last 
mentioned,  as  a  deposit,  and  that  it  was  error  for  the  court 
to  admit  testimony  of  the  deposit  of  this  amount. 

It  is  obvious  from  what  appears  in  the  transcript  that  the 
parties  proceeded  with  the  trial  and  presented  their  evi- 
dent in  the  same  manner  they  would  have  done  if  what  is 
alleged  in  the  replication,  as  to  the  payment  and  'return  or 
deposit  of  this  money,  had  been  set  forth  in  the  complaint; 
and  the  real  question  to  be  considered  is  not  whether  this 
complaint  would  have  been  good  on  demurrer,  but  whether 
the  court  erred  in  permitting  the  amendment.  Sec.  94  of 
the  Code  of  Civil  Procedure  enacts  that,  "  No  variance  be- 
tween the  allegation  in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice.*' 

Upon  the  filing  of  the  replication  the  defendant  was  in- 
formed of  the  true  nature  of  the  plaintiff's  demand,  and  if 
he  was  not  satisfied  with  that  mode  of  setting  out  the  facts 
— if  he  was  of  opinion  that  the  deposit  of  the  money  was 
not  a  proper  matter  to  be  plead  in  the  replication — ^he  could 
have  tested  that  question  before  trial,  by  filing  a  demurrer. 
The  replication  having  apprised  him  of  the  nature  of  the 
plaintiff's  case,  after  going  to  trial  with  such  knowledge  and 
without  objection  to  the  form  of  the  pleadings,  he  cannot 
reasonably  say  he  was  taken  by  surprise.  It  was  urged  on 
the  argument  that  the  error  of  admitting  evidence  of  this 
deposit  before  the  complaint  was  amended  is  a  good  ground 
for  a  new  trial,  but  the  transcript  does  not  show  that  the 
evidence  was  objected  to  at  the  time.  It  does  not  appear 
by  the  transcript  that  the  appellant  was  misled  or  taken  by 
surprise,  or  that  he  excepted  to  any  ruling  on  this  point 
until  permission  was  given  to  amend.  On  the  contrary,  it 
appears  that  he  was  apprised  before  the  trial  commenced  of 
the  nature  of  the  plaintiff's  claim.     When  a  party  claims 
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that  he  was  taken  by  surprise,  he  should  bring  that  fact  to 
the  knowledge  of  tbe  court  where  tbe  sui-prise  occurs;  and 
if  he  wishes  to  review  the  decision  of  the  Circuit  Court  in 
refusing  to  grant  relief,  the  transcript  should  disclose  what 
showing  was  made  in  the  Circuit  Court.  (  2^he  Ameiicau  River 
W.  ami  M.  Co.  v.  Tlie  Bear  River  W.  and  M.  Co.,  11  Cal. 
339;  Karthy.  Orth,  10  Cal.  192;  Rabe  v.  Wells,  3  Cal.  426.) 
The  question  of  allowing  or  refusing  an  amendment  is 
addressed  to  the  discretion  of  the  court,  and  is  reviewable 
only  for  4he  purpose  of  determining  whether  the  exercise 
of  discretion  has  been  abused.  (Hedges  v.  The  I'ennessee  Ma- 
rine and  Fire  Insurance  Co.,  8  N.  Y.  (4  Seld.)  418;  Rice  v. 
Gashirie,  13  Cal.  53;  Smiih  v.  BilleU,  15  Cal.  26.) 

It  is  urged,  however,  that  this  amendment  should  not 
have  been  permitted,  because  it  substantially  changes  the 
cause  of  action ;  that  an  action  for  money  deposited  is  sub- 
stantially different  from  a  cause  for  the  value  of  a  check  or 
bill  of  exchange  sold  and  delivered. 

The  facts  disclosed  by  the  pleadings  and  the  circum- 
stances adduced  in  evidence,  so  far  as  the  evidence  is  dis- 
closed by  the  transcript,  show  that  both  the  original  and 
the  amended  complaint  relate  to  the  same  transaction;  and 
it  is  di£Scult  to  say  from  the  evidence,  even  after  the  trial, 
whether  the  transaction  should  be  deemed  a  sale  of  a  check, 
or  a  deposit  of  money.  The  plaintiff  actually  sold  a  check 
to  the  defendant,  but  whether  its  price  remained  unpaid,  or 
whether  it  should  be  deemed  paid  and  the  money  deemed 
placed  on  deposit  under  a  new  contract  of  bailment,  is  not 
made  certain  by  the  evidence  presented  in  the  record.  It 
would  not  be  extraordinary  if,  in  such  a  transaction,  the 
parties  themselves  gave  no  thought  to  this  distinction,  and 
are  now  unable  to  inform  a  court  or  jury  whether  the 
amount  due  is  due  upon  the  sale  or  as  a  deposit.  The  case 
seems  to  be  fully  within  g  95  of  the  Code,  which  enacts  that 
''  ^vhere  the  variance  is  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence,  or  may  or- 
der an  immediate  amendment  without  costs;"  and  we  think 
§  104,  which  requires  this  Court  to  .disregard  errors  and  de- 
fects ''which  shall  not  affect  the  substantial  rights  of  the 
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adverse  party,"  is  designed  to  prevent  judgm^lits  from  be- 
ing disturbed  upon  grounds  like  the  one  here  referred  to. 

In  determining  whether  there  was  error  in  admitting  in 
evidence  a  transcript  from  the  plaintiff *s  books  of  account, 
it  may  be  first  considered  whether  the  books  of  account,  if 
presented,  would  have  been  admissible.  The  respondent 
cites  Le  Frank  v.  Hewitt  (7  Cal.  186),  and  some  other  au- 
thorities, to  establish  the  point  that  a  party,  in  case  he  has 
no  clerk  and  has  kept  his  own  books  of  account,  may,  upon 
a  proper  showing,  be  permitted  to  introduce  his  J>ooks  of 
account  to  charge  the  adverse  party;  and  these  authorities 
are  met  with  the  argument  that,  since  parties  may  now 
be  witnesses  in  their  own  behalf,  the  reason  of  the  rule  has 
disappeared,  and  the  rule  should  no  longer  be  recognized. 
The  respondent  also  claims  that  the  point  cannot  be  con- 
sidered in  this  Court,  because,  although  it  appears  by  the 
bill  of  exceptions  that  the  defendant  objected  to  the  evi- 
dence, the  bill  of  exceptions  does  not  disclose  the  grounds 
of  the  objection,  and  he  cites  Robe  v.  Wells,  3  Cal.  148;  18 
Wend.  262;  Jencka  v.  Smith,  1  Coms.  92. 

It  may  be  fairly  deduced  from  the  transcript  that  the  de- 
fendant objected  to  the  evidence  on  the  ground  that  the 
books  were  not  competent  testimony.  Without  going  into- 
the  question  whether  a  party  may  introduce  his  own  books 
of  account  to  prove  the  delivery  of  goods,  or  the  payment 
of  money,  we  think  the  books  become  {admissible  upon 
another  and  entirely  different  ground.  There  was  annexed 
to  the  complaint  an  account,  or  bill  of  items,  and  the  de- 
fendant, in  cross-examination,  asked  of  one  of  the  plaintiff's 
witnesses,  whether  that  account  was  not  copied  from  the 
plaintiff's  books,  and  the  witness  answered  that  it  was. 
The  record  does  not  disclose  whether  evidence  was  intro- 
duced to  sustain  or  rebut  the  answer  thus  given;  but  the 
defendant,  having  put  the  question  and  taken  the  witness's 
answer,  cannot  ask  the  Court  to  assume  that  the  evidence 
was  inadmissible!.  If  the  object  was  to  contradict  or  dis- 
credit the  witness,  it  may  have  been  important  to  the  plaint- 
iff to  establish  the  truth  of  the  answer;  if  so,  the  books  be- 
come material  and  competent  evidence.     The  record  is 
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silent  as  to  whether  a  sufficient  showing  was  made  to  au- 
thorize the  introduction  of  the  transcript  in  place  of-  the 
original  books,  and  it  does  not  appear  that  an  exception  was 
taken  on  the  ground  that  the  original  books  were  not  pro- 
duced .  It  devolves  on  the  appellant  to  show  the  error  af- 
firmatively, and  as  the  transcript  does  not  disclose  an  error 
affecting  a  substantial  right,  the  judgment  should  be  af- 
firmed. 


THE   SALEM  WATER  COMPANY,  Appellant,  v.  THE 

CITY  OF  SALEM,  Respondent. 

Statute — CJonstbuotion  op. — The  act  incorporatiDg  the  city  of  Salem  pro- 
hibits the  Common  Council  from  creating  "  any  debt  or  liabilities  in 
any  manner  "  against  the  city  which  shall  exceed  the  sum  of  one  thou- 
sand dollars :  Held,  that  the  object  of  this  provision  was  to  compel  the 
Common  Council  to  conduct  the  financial  operations  of  the  city  upon  a 
cash  basis  and  thus  prevent  the  present  and  future  resources  of  the  city 
from  being  incumbered  or  pledged  for  any  sum  in  excess  of  such  limi- 
tation. 

Idem. — An  agreement  to  pay  the  Salem  Water  Company  eighteen  hundred 
dollars  per  annum,  for  seventeen  years,  in  quarterly  installments,  for 
water,  to  be  furnished  the  city,  without  any  provision  for  raising  and 
appropriating  revenue  to  be  applied  in  payment  of  such  liabilities  "AS 
they  became  due,  necessarily  created  a  liability  against  the  city  within 
the  meaning  of  such  prohibitory  clause.  The  liability  being  in  excess 
of  such  limitation,  the  contract  is  void. 
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The  complaint  alleges,  in  substance,  that  the  city  of 
Salem,  by  an  ordinance,  contracted  and  agreed  to  pay 
James  M.  Martin  and  David  Allen,  their  associates,  succes- 
sors and  assigns,  for  supplying  said  city  of  Salem  with  good 
and  whole*some  water,  as  by  said  ordinance  provided,  the 
sum  of  eighteen  hundred  dollars  per  annum,  in  gold  coin, 
to  be  paid  in  quarterly  installments  in  each  and  every  year 
for  seventeen  years. 

That  said  Martin  &  Allen  duly  accepted  the  contract  and 
undertook  to  comply  with  its  terms  and  conditions;  that 
afterwards,  for  a  valuable  consideration,  they  assigned  their 
interest  in  said  ordinance  and  contract  to  the  Salem  Water 
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Company,  a  private  corporation;  that  said  company  did 
erect  waterworks  and  did  supply  the  said  city  with  water  in 
accordance  with  the  terms  of  said  contract,  from  and  after 
the  27th  day  of  September,  1871,  up  to  the  27th  day  of 
March,  1873,  and  that  the  city  received  and  used  said  water 
so  furnished  by  said  company;  that  the  city  paid  for  all  said 
water  received  and  used,  except  for  the  quarter  ending  the 
27th  day  of  March,  1873,  at  which  time  it  is  alleged  there 
was  due  appellant  the  sum  of  four  hundred  and  fifty  dol- 
lars, gold  coin;  that  sai^  city  refused  to  pay  said  sum,  or 
any  part  thereof,  except  the  sum  of  two  hundred  dollars. 

Bespondent  intei-posed  a  demurrer  to  the  complaint  upon 
the  ground  that  it  does  not  contain  facts  su£Scient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  sustained  by  the 
court  below  and  judgment  rendered  for  respondent  for 
costs,  from  which  appellant  appeals. 

Mallory  dk  Shaw,  for  Appellant. 
Knight  &  Lord^  for  Bespondent. 

By  the  Court,  Prim,  J. : 

The  respondent  is  a  municipal  corporation  created  by  the 
Legislature,  and  clothed  with  the  usual  powers  of  such  cor- 
porations. Its  charter,  among  other  things,  provides  that 
"the  mayor  and  aldermen  shall  compose  the  Common 
Council  of  said  city  *  *  *  and  shall  have  the  exclusive 
power  to  levy  and  collect  taxes  for  city  purposes,  not  to  ex- 
ceed one  per  cent,  per  annum  on  property  in  said  city  tax- 
able for  county  pui-poses;  to  make  bylaws  and  ordinances 
not  inconsistent  with  the  laws  of  the  United  States,  or  of 
this  State."  It  further  provides  that  "the  City  Council 
shall  not  in  any  manner  create  any  debt  or  liabilities  which 
shall  singly,  or  in  the  aggregate,  exceed  the  sum  oi  one 
thousand  dollars."  The  last  provision  was  evidently  in- 
serted in  the  charter  by  the  Legislature  in  pursuance  of 
^  5  of  Art.  XI  of  the  Constitution,  which  provides  that 
"Acts  of  the  Legislative  Assembly  incorporating  towns  and 
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cities  shall  restrict  their  powers  of  taxation,  borrowing 
monejy  contracting  debts,  and  loaning  their  credit." 

The  Common  Council  of  the  city  of  Salem,  in  making 
the  contract  set  out  in  the  complaint,  undertook  to  bind  the 
citj  bj  present  obligation  to  pay  the  Salem  Water  Company 
the  sum  of  eighteen  hundred  dollars  per  annum,  to  be  paid 
in  quarterly  installments  for  seventeen  years,  amounting  in 
the  aggregate  to  the  sum  of  thirty  thousand  six  hundred 
dollai*s.  The  demurrer  interposed  to  the  complaint  admits 
that  the  contract  was  mada  and  entered  into  between  the 
parties  as  therein  set  out.  And  the  main  question  in  the 
case  to  be  determined  is  whether  the  contract  ''in  any  man- 
ner creates  any  debt  or  liabilities  which  singly  or  in  the 
aggregate  exceed  the  sum  of  one  thousand  dollars."  If  it 
does,  it  is  a  contract  directly  prohibited  by  the  charter,  and 
is  therefore  void. 

The  position  taken  by  respondent  is,  that  no  tax  having 
been  levied  or  specific  fund  set  apart  and  appropriated  for 
the  payment  of  those  liabilities  as  they  accrue,  that  it  nec- 
essarily creates  a  debt  or  liability  in  excess  of  the  limita- 
tion specified  in  the  charter;  while  it  is  insisted  by  appel- 
lant that  the  promise  made  by  the  Common  Council  on 
behalf  of  the  city  to  pay  money  for  water  to  be  furnished 
in  the  future  created  no  debt  or  liability  against  the  city, 
"if  the  amount  proposed  to  be  paid  does  not  exceed  the 
amount  that  may  be  raised  by  the  tax  levy  for  the  current 
year." 

According  to  this  theory  the  question  as  to  whether  any 
debt  or  liability  was  created  in  any  manner  against  the  city 
by  this  contract,  depends  wholly  upon  the  financial  condi- 
tion and  ability  of  the  city  to  raise  the  amount  agreed  to  be 
paid,  and  not  upon  the  terms  and  conditions  of  the  contract 
itself,  or  upon  the  further  fact  as  to  whether  any  provision 
was  made  for  raising  a  fund  and  setting  it  apart  to  pay 
these  liabilities  as  they  accrue. 

In  other  words,  the  theory  contended  for  by  appellant  is 
this:  If  the  Common  Council  can  raise  the  amount  proposed 
to  be  paid  to  this  company  by  levying  and  collecting  a  tax 
of  one  per  cent,  upon  all  the  property  included  within  the 
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city  limits  taxable  for  county  purposes,  then  no  debt  or  lia- 
bility was  created  against  the  city  within  the  meahing  of  the 
prohibitory  clause  contained  in  the  charter.  This  "is  a 
proposition  in  legal  metaphysics"  we  confess  we  are  unable 
to  comprehend. 

If  this  theory  should  be  adopted,  then  the  State  may 
make  contracts  involving  millions  of  dollars,  without  creat- 
ing any  debt  or  liability  against  the  State  within  the  pro- 
hibitory clause  of  the  Constitution,  as  that  instrument  con- 
tains no  provision  limiting  the  Amount  of  percentage  that 
may  be  levied  upon  the  property  of  the  State  for  the  pur- 
pose of  raising  revenue  to  carry  out  the  various  objects  of 
the  State  government.  The  words  '*any  debt  or  liabilities," 
as  used  in  the  charter,  are  general  and  may  include  any  kind 
of  debt  or  liability,  either  absolute  or  contingent,  express  or 
implied.  A  debt  exists  against  the  city  whenever  it  agrees 
to  pay  money  in  return  for  services  performed,  or,  as  in  this 
case,  for  water  furnished  for  the  use  of  the  city.  In  a 
popular  sense,  debt  includes  all  that  is  due  to  a  party  under 
any  form  of  obligation  or  promise.     (3  Met.  523.) 

Either  of  the  definitions  are  sufficient  to  embrace  the  lia- 
bility created  by  the  contract  under  consideration.  The 
moment  the  contract  was  made  it  created  a  present  obliga- 
tion on  the  part  of  the  city  to  pay  money  to  the  company  at 
future  periods.  Now,  whether  this  obligation  can  be  called 
a  debt  in  the  technical  sense  or  not,  it  is  at  least  a  liability; 
that  is,  the  city  is  "bound  or  obliged  in  law"  to  pay  for  the 
water  furnished  by  the  company. 

The  Eighth  Article  of  the  Constitution  of  the  State  of 
California  provides  that  the  Legislature  shall  not  create 
any  debt  or  liabilities  in  any  manner  which  shall  exceed 
the  sum  of  three  hundred  thousand  dollars,  except  in  cer- 
tain contingencies  specified.  A  question  arose  upon  the 
construction  of  this  provision  in  the  cases  of  Tlie  State  of 
California  v.  McCoivley  (15  Cal.  455);  McCowley  v.  Brooks 
(16  Cal.  24);  Kloppikim  v.  State  Capitol  Commissiojiers  (16 
Cal.  253). 

In  the  first  case  the  question .  arose  upon  a  contract  be- 
tween the  State  and  McCowley's  assignor,  entered  into  in 
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pursaance  of  certain  provisions  of  an  act  of  the  Legislature 
whereby  the  State  agreed  to  pay  one  Estell  the  sum  of  ten 
thousand  dollars  per  month,  during  a  period  of  five  years, 
for  taking  care  of  the  State  prisoners,  Avhich  amount  was  to 
be  paid  on  the  last  day  of  each  month,  ''out  of  money  in 
the  treasury  not  otherwise  appropriated."  The  question 
presented  for  determination  was  whether  this  contract 
created  any  debt  or  liabilities  against  the  State  within  the 
meaning  of  this  provision  of  the  Constitution?  Mr.  Chief 
Justice  Huber,  in  delivering  the  opinion  of  the  court,  said : 
**The  Eighth  Article  was  intended  to  prevent  the  State  from 
running  into  debt,  and  to  keep  her  expenditures,  except  in 
certain  cases,  within  her  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as  effectually 
as  when  actually  in  the  treasury.  The  appropriation  of  the 
moneys  when  received  meets  the  services  as  they  are  ren- 
dered, thus  discharging  the  liabilities  as  they  arise,  or 
rather  anticipating  and  preventing  their  existence.  This 
appropriation  accompanying  the  services  operates,  in  fact, 
iu  tho  nature  of  a  cash  payment." 

In  Kloppikiis  v.  State  Capitol  Commissioners,  the  same 
question  arose  upon  a  contract  for  erecting  a  State  Capitol, 
made  in  pursuance  of  the  act  of  March  29,  1860.  The  com- 
missioners were  authorized  by  the  act  to  contract  to  the  ex- 
tent of  one  hundred  thousand  dollars;  and  that  amount  was 
appropriated  by  the  act,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  to  can*y  this  act  into  effect. 
''This  act  was  held  not  to  be  repugnant  to  the  Eighth 
Article  of  the  Constitution  upon  the  same  grounds  stated 
in  The  Stale  v.  McCowley.'^ 

This  question  also  arose  and  was  decided  in  the  case  of 
The  State  v.  Medberry  (7  Ohio  St.  E.  526).  In. that  case 
the  Board  of  Public  Works  contracted  to  pay  certain  par- 
ties twenty-seven  thousand  five  hundred  dollars  a  year,  pay- 
able monthly,  for  five  years,  amounting  in  alLto  the  sum  of 
one  million  three  hundred  and  seventy-five  thousand  dollars, 
for  materials  and  repairs  of  the  State  canals.  The  Consti- 
tution of  Ohio  prohibits  the  General  Assembly  from  creat- 
ing any  debt  or  liabilities  against  the  State  which  shall 
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exceed  the  sum  of  seven  hundred  and  fifty  thousand  dollars, 
except  in  certain  cases  mentioned.  It  also  provides  that 
**no  money  shall  be  drawn  from  the  treasury  except  in  pur- 
suance of  a  specific  appropriation  made  by  law,  and  no  ap- 
propriation shall  be  made  for  a  longer  period  than  two 
years."  It  was  held  by  the  court  that  these  contracts  for 
repairs  on  the  canals  for  a  period  of  five  years  necessarily 
created  a  debt  against  the  State  in  excess  of  the  constitu- 
tional limit ;  for  the  reason  that  the  General  Assembly  had 
no  power  to  raise  revenue  and  to  authorize  its  appropriation 
in  payment  of  these  liabilities  accruing  after  two  years. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Swan,  which  is  a  very  able  and  well-considered  opinion. 
After  alluding  to  the  general  working  of  the  financial  system 
of  the  State,  as  .to  the  payment  of  current  expenses,  and 
the  creation  of  a  debt,  a  very  clear  and  forcible  distinction 
is  drawn  between  those  contracts  which  do  and  those  which 
do  not  create  a  debt  within  the  meaning  of  this  constitu- 
tional restriction.  The  principles  stated  and  illustrated  in 
the  opinion  are  very  handsomely  summed  up  by  Mr.  Justice 
Sawyer  in  Uie  People  v.  Pacheco  (27  Cal.  218),  as  follows: 
"That  the  legislative  department  of  the  Government  is 
vested  with  the  power  of  taxation,  and  the  authority  to  de- 
termine the  objects  for  which  the  taxing  power  shall  be 
exercised,  and  to  appropriate  the  moneys  thus  raised  to 
such  objects ;  but  that  the  power  of  appropriation,  under 
the  Constitution  of  Ohio,  is  limited  to  two  years;  that  when 
an  appropriation  is  made  for  an  object  to  be  accomplished, 
and  paid  for  within  the  two  years,  and,  at  the  same  time, 
revenue  is  provided  to  meet  the  appropriation,  a  contract 
made  in'pursuance  of  the  appropriation,  and  payable  out  of 
it,  does  not  create  a  debt  within  the  meaning  of  the  pro- 
hibitory clause  of  the  Constitution.  But  a  contract  to  be 
performed  beyond  the  two  years,  or  without  raising  and  ap- 
propriating the  revenue  to  meet  it,  necessarily  creates  a 
debt,  £fes  the  services  cannot  be  paid  for  when  rendered  in 
the  first  case,  because  the  legislative  power  has  no  authority 
to  make  the  appropriation,  and,  in  the  second,  because  it 
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has  failed  to  do  it.**  The  same  doctrine  was  held  in  the 
case  of  The  People  v.  Pacheco  (27  Cal.  175). 

The  theory  adopted  in  these  cases  is,  that  if  expenses  are 
incarred  by  authority  of  the  legislative  department  for  some 
specified  object,  without  any  provision  being  made  for  the 
paj^ment  of  such  expenses  as  they  accrue,  they  thereby 
create  and  become  a  debt  against  the  State,  within  the 
meaning^  of  the  prohibitory  clause.  But,  on  the  other  hand, 
if  at  the  same  time  such  expenses  are  authorized  to  be  in- 
curred, provision  is  made  for  the  payment  of  such  expenses 
as  they  accrue,  and  such  expenses  are  incurred,  they  do  not 
thereby  become  a  debt  against  the  State,  because  the  whole 
is  regarded  as  a  single  financial  transaction.  The  only  case 
referred  to  in  which  this  doctrine  appears  to  be  contro- 
verted, is  that  of  Coulaon  v.  The  City  of  Portland^  reported 
in  1  Deady,  481.  Mr.  Justice  Deady,  in  delivering  his 
opinion  in  the  case,  said:  "By  means  of  such  artificial  rea- 
soning and  unlooked-for  constructions  of  popular  and  plain 
terms  and  phrases,  Constitutions  may  be  purged  of  every 
prohibition  upon  the  legislative  power  of  taxation  and 
creating  indebtedness.  The  fact  that  the  ordinance  appro- 
priates money  to  pay  these  coupons,  as  they  fall  due,  makes 
no  difierence.  There  is  no  magic  in  the  legislative  for- 
mula, *  There  is  hereby  appropriated.'" 

It  will  be  noticed  that  the  contracts  in  the  cases  cited  are 
very  similar  to  the  contract  in  the  case  under  consideration, 
except  that  in  those  cases  provision  was  made  for  raising 
and  appropriating  money  to  pay  the  liabilities  incurred,  as 
they  became  due,  while  in  this  no  such  provision  was  made. 

It  will  be  further  noticed  that  in  Coulson  v.  Portland  it 
was  held  that  the  ordinance  created  a  debt  against  the  city 
within  the  meaning  of  the  restrictive  clause  of  the  charter, 
notwithstanding  the  ordinance  also  contained  a  provision 
for  raising  and  appropriating  revenue  in  payment  of  the 
coupons  as  they  became  due,  while  in  all  the  other  cases  it 
was  held  that  the  provision  made  for  raising  and  appropri- 
ating revenue,  in  payment  of  the  liabilities,  as  they  became 
due,  operated  to  prevent  the  existence  of  a  debt  against  the 
State,  within  the  meaning  of  the  constitutional  restrictions, 
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by  "discharging  the  liabilities"  as  they  arose,  or  rather  by 
** preventing  their  existence." 

But  in  the  case  under  consideration  no  suoh  provision 
was  made;  therefore,  we  do  not  undertake  to  decide  at 
present  what  would  have  been  the  effect  upon  the  liability 
created  by  the  ordinance  in  question  if  such  provision 
had  been  made  for  meeting  such  liabilities  as  they  became 
due. 

As  to  the  prohibitory  clause  of  the  charter,  its  object  was 
to  compel  the  Common  Council  to  conduct  the  financial 
operations  of  the  city  upon  &  cash  basis,  and  thus  prevent 
its  present  and  future  resources  from  being  incumbered 
and  pledged  for  a  city  debt  in  any  sum  greater  than  the 
amount  mentioned  in  the  limitation. 

And,  as  in  our  opinion  the  ordinance  upon  which  this  ac- 
tion is  based  did  create  a  liability  against  the  city  which 
exceeds  the  limitation,  it  must  be  regarded  as  a  contract 
directly  prohibited  by  the  charter,  and  therefore  void. 

Judgment  affirmed. 


J.  C.  TRULLENGER,  Appellant,  v.  THOMAS  G.  TODD, 

Respondent. 

Summons. — ^When  it  appears  that  a  defendant  has  been  dniy  served  with  a 
sammons,  and  fails  to  answer  the  complaint  within  the  time  allowed 
by  law,  a  judgment  by  default,  for  want  of  an  answer,  may  be  taken 
against  him.  From  such  judgment  no  appeal  wiU  lie;  but  an  appeal  will 
lie  from  a  judgment,  although  taken  by  default,  when  it  appears  that 
the  defendant  had  not  been  duly  served  with  summons.  Being  duly 
served  with  summons,  implies  that  the  defendant  has  been  served  in  the 
manner  directed  by  law.  The  service  of  a  summons  to  appear  in  the 
Circuit  Court  of  Multnomah  County  would  not  be  due  service  of  a  sum- 
mons to  appear  in  the  Circuit  Court  of  Marion  County. 

Idem— What  Cebtuicate  op  Sebvicb  must  Show. — "When  an  officer  un- 
dertakes to  serve  a  summons,  he  should  use  ordinary  diligence  at  least 
to  find  the  defendant  in  order  that  he  may  serve  him  personally;  and,  af- 
ter using  such  diligence,  if  he  should  not  be  found,  constructive  service 
may  be  made.  When  thus  made,  the  certificate  should  show  that  the  de- 
fendant was  not  found,  in  order  to  render  that  mode  of  service  com- 
plete. • 

Void  Judgment. — A  judgment,  although  void,  may  be  appealed  from. 


Dec.  1873.]  Trullenger  v.  Todd.  37 

Opiuion  of  the  Court — Prim,  J. 

■■  — ■ —    — 

Appeal  from  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Skaiiucic  &  KiUmy  for  Appellant. 

Durham  &  Thompson^  for  Kespondent. 

Bj  the  Court,  Prim,  J. : 

This  was  an  action  at  law  to  recover  damages  for  breach 
of  contract.  The  judgment  was  entered  by  default,  for 
want  of  an  answer,  by  the  clerk,  in  vacation,  under  an  act 
passed  by  the  Legislature  in  the  year  1868,  which  provides 
that,  "when  the  time  for  answering  has  expired,  and  it  ap- 
pears that  the  defendant  has  been  duly  served  with  sum- 
mons, *  *  *  the  clerk  shall  enter  the  default  of  the 
defendant,  and  immediately  thereafter  enter  judgment," 
etc.  From  the  certificate  of  the  sheriff  it  appears  that  the 
summons  had  been  served  as  follows:  "I  served  the  within 
summons,  within  said  State  and  county,  on  the  within 
named  J.  C.  Trullenger,  by  delivering  a  copy  thereof  *  *  * 
to  a  white  person  of  the  family  above  the  age  of  fourteen 
years,  at  the  dwelling-house  of  the  defendant."  This  cer- 
tificate was  signed  by  the  sheriff  in  the  usual  manner  of 
signing  such  papers.  An  appeal  having  been  taken  from 
this  judgment,  a  motion  has  been  interposed  in  this  Court 
to  dismiss  the  appeal,  upon  the  ground  that  the  judgment, 
having  been  entered  by  default  for  want  of  an  answer,  no 
appeal  will  lie  from  such  judgment. 

This  motion,  and  the  questions  presented  on  the  merits 

by  the  appeal,  having  been  argued  and  submitted  together, 

will  be  considered  in  the  same  manner  by  the  Court.     The 

question  raised  by  this  motion,  however,  needs  but  little 

consideration  at  this  time,  as  it  has  already  been  considered 

and  passed  upon  by  this  Court  at  a  former  term,  upon  a 

similar  motion  made  in  the  case  of  Smith  v.  The  Ellendale 

Mill  Company  (4  Oregon,  70).    In  that  case  a  judgment  had 

been  taken*  in  the  Circuit  Court  of  Marion  by  default,  in 

which  it  appeared  that  the  summons  had  been  served  upon 

the  corporation  to  appear  and  answer  a  complaint  in  the 

Circuit  Court  of  Multnomah  County. 
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An  appeal  having  been  taken  from  the  judgment,  a  mo- 
tion to  dismiss  was  interposed  upon  the  same  ground  con- 
tained in  the  motion  here.  The  motion  having  been  over- 
ruled, the  appeal  was  entertained  and  the  judgment  reversed. 
The  court  held  that  "a  judgment,  for  want  of  an  answer, 
can  only  be  taken  when  it  appears  that  the  defendant  has 
been  duly  served  with  summons,  and  has  failed  to  answer 
the  complaint  within  the  time  allowed  by  law."  That 
from  a  judgment  when  so  taken  no  appeal  would  lie, 
but  that  an  appeal  would  lie  from  a  judgment  entered 
against  a  defendant,  when  the  record  fails  to  disclose  that 
such  defendant  has  been  duly  served  with  summons;  that 
being  duly  served  with  summons  implies  that  the  defendant 
has  been  served  with  a  summons  in  the  manner  directed  by 
law,  in  every  particular,  requiring  him  to  appear  in  the 
court  of  the  county  where  the  judgment  is  taken.  That 
the  service  of  a  summons  upon  the  defendant  to  appear  in 
the  Circuit  Court  of  Multnomah  County  was  not  due  ser- 
vice of  a  summons  to  appear  in  the  Circuit  Court  of  Marion 
County;  that  in  fact  it  was  no  service  at  all,  and  that  the 
judgment  was  void  for  the  want  of  jurisdiction  in  the  court 
over  the  person  of  the  defendant.  And  so  in  the  case  here. 
Bespondent  was  not  entitled  to  have  a  judgment  enteiled 
against  appellant  by  default,  for  want  of  answer,  because  it 
does  not  appear  from  the  record  that  he  had  been  duly 
served  with  summons.  The  certificate  of  service  appearing 
in  the  record  was  insufficient  to  warrant  the  clerk  in  enter- 
ing judgment  against  appellant  by  default,  for  want  of  an 
answer,  because  it  fails  to  show  why  the  summons  was  not 
served  upon  him  personally,  by  disclosing  the  fact  that  he 
could  not  be  found. 

The  statute  provides  that  the  summons  shall  be  served 
'*by  delivering  a  copy  thereof  *  *  *  to  the  defendant 
pet^aonally,  or  if  he  be  not  found,  to  some  white  person  of  the 
family,  above  the  age  of  fourteen  years,  at  the  dwelling- 
house  or  place  of  abode  of  the  defendant." 

It  appears  from  this  certificate  that  the  summons  was  not 
served  upon  appellant  personally,  but  by  being  delivered  to 
some  one  of  the  family,  at  his  dwelling,  without  showing 
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whether  he  could  be  found  or  not.  If  he  could  be  found 
he  was  entitled  to  have  a  copy  of  the  summons  delivered  to 
him  personally. 

The  statute,  in  providing  how  service  shall  be  made,  evi- 
dently implies  that  when  a  summons  is  placed  in  the  hands 
of  an  o£Scer  for  service  that  he  will  use  ordinary  dih'gence, 
at  least,  to  find  the  party  against  whom  the  summons  is 
issued,  in  order  that  he  may  make  personal  service  upon 
him;  but  after  using  ordinary  diligence,  if  he  should  fail 
to  find  such  party,  constructive  service  may  be  made;  and 
when  such  service  is  made,  the  certificate  should  contain 
the  fact  that  the  party  could  not  be  found. 

The  certificate  in  this  case  failing  to  do  so,  the  service 
appearing  of  record  was  insu£Scient  to  authorize  the  clerk 
in  entering  judgment  by  default  against  appellant.  But  it 
is  further  claimed  that  if  the  service  was  insufficient  to  give 
the  court  in  which  the  judgment  was  rendered  jurisdiction 
of  the  person  of  appellant,  the  judgment  was  an  absolute 
nullity,  on  account  of  the  want  of  such  jurisdiction,  and 
therefore  no  appeal  would  lie  from  such  judgment. 

While  it  appears  to  be  generally  conceded  that  a  void 
judgment  may  be  disregarded  and  treated  as  a  nullity, 
whenever  any  right  is  claimed  under  such  judgment, 
whether  it  has  been  appealed  from  and  set  aside  by  a  com- 
petent court  or  not,  it  appears  also  to  be  the  constant  prac- 
tice for  courts  of  review  to  entertain  appeals  from  such 
judgments  for  the  purpose  of  reversing  and  purging  the 
records  of  such  judgments.  It  was  so  held  in  the  case  of 
The  People  v.  Ferris  (33  New  York,  220).  In  that  case  the 
court  says:  "It  has  been  the  constant  practice  of  courts  of 
review  to  reverse  judgments  and  orders  granted  without 
jurisdiction.  This  is  often  the  only  way  in  which  the 
records  of  the  courts  can  be  purged  of  errors  and  danger- 
ous precedents."  (7  Cal.  280;  16  Cal.  65,  to  the  same  effect.) 

We  deem  it  unnecessary,  however,  to  cite  further  author- 
ity, as  this  Court  has  already  passed  upon  the  question  in 
the  case  of  Smith  v.  The  EUendale  Mill  Company  (4  Or.  70). 

It  is  further  claimed  and  insisted  by  appellant  that  the 
act  of  1868,  or  so  much  thereof  as  authorizes  the  clerk  to 
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enter  judgments  by  defanit,  in  vacation,  is  nnconstitntional 
and  void;  bat  as  it  has  already  appeared  to  the  Conrt  that 
there  is  sufficient  error  appearing  of  record  in  relation  to 
the  defect  in  the  certificate  of  service  to  warrant  a  reversal 
of  the  judgment  rendered  by  the  clerk,  we  will  not  at  this 
time  undertake  to  pass  upon  the  constitutionality  of  the  law 
authorizing  judgments  to  be  rendered  by  clerks  in  vacation. 

It  is  therefore  ordered  that  this  cause  be  and  is  hereby 
reversed  and  remanded  to  the  court  below  for  further  pro- 
ceedings. 

Judgment  reversed. 


BEN  HOLLADAT,  Respondent,  v.  HENRY  A.  DAVIS, 

Appellant. 

The  AOBBXICKNT  of  ax   AoKNT  fob  ▲  CoKSIDKBATION  MOTIKO  to  lOMSlKUt  IS 

Yon). — ^An  agent  of  a  railway  corporation,  charged  with  the  duty  of 
BelectlDg  the  ronte  or  Une  of  railway,  cannot  lawfully  disregard  the  in- 
terest of  his  principal  in  making  the  selection;  and  if,  for  a  considera- 
tion moving  to  himself,  he  should  agree  to  select  a  particular  route,  the 
agreement  would  be  void. 
Complaint — Whkm  mitbt  Show  vob  whosk  BionnriT  thb  Action  is  Bbouoht. 
— When  it  appears  on  the  face  of  the  complaint  that  the  plaintiff  is  not 
the  real  party  in  interest,  and  he  sues  as  the  trustee  of  an  express  trust, 
the  complaint  should  show  for  whose  benefit  the  action  is  brought. 

Appeal  from  Linn  County. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court  for 
Liun  County,  overruling  a  demurrer  to  the  complaint.  The 
plaintiff  sued  to  recover  an  amount  alleged  to  be  due  on  a 
contract  in  the  form  of  a  subscription  list,  in  which  the 
several  subscribers,  of  whom  the  defendant  was  one,  had 
respectively  promised  to  pay  the  plaintiff  specified  amounts, 
in  case  the  plaintiff  should  cause  the  lin^  of  the  railroad 
of  the  Oregon  and  California  Railroad  Company  to  be 
located  in  a  specified  manner.  It  is  alleged,  in  the  com- 
plaint, that  the  plaintiff  is  the  owner  of  a  majority  of  the 
stock  of  the  Oregon  and  California  Railroad  Company,  a 
corporation  duly  incorporated  under  the  laws  of  Oregon, 
which  was  engaged  in  building  a  railroad  then  completed  to 
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a  point  twelfe  miles  north  of  Harrisburg;  that  the  plaintiff 
was  one  of  the  directors,  and  the  president  of  the  corpor- 
ation, ''and,  as  such  president,  director,  and  stockholder, 
had  the  power  to  cause  said  road  to  be  located  and  con- 
structed on  such  line  or  route  as  he,  this  plaintiff,  might 
desire  or  determine,"  and  that  he  "was  duly  authorized  by 
said  corporation  to  control  said  location;"  that  there  were 
two  routes  for  said  road,  both  surveyed,  one  passing  some 
miles  east  of  Harrisburg  and  the  other  running  through 
Harrisburg;  that  the  former  was  the  cheaper  of  the  two; 
and  that,  ''to  induce  the  plaintiff  to  cause  the  said  road  to 
be  constructed  to  some  point"  within  Harrisburg,  the  de- 
fendant entered  into  a  contract  in  which,  * '  in  consideration 
that  the  plaintiff  would  cause  the  line  of  the  said  Oregon 
and  California  Bailroad  to  be  constructed  to  some  point" 
within  Harrisburg,  and  in  consideration  of  one  dollar,  the 
defendant  agreed  "to  pay  the  plaintiff  the  sum  or  value  of 
two  thousand. dollars,  in  United  States  gold  coin,  in  real 
estate,"  as  soon  as  the  railroad  should  be  so  constructed; 
that  afterwards  the  plaintiff  caused  the  said  railroad  to  be  so 
constructed,  and  in  all  respects  complied  with  the  terms  of 
the  contract,  and  that,  although  requested,  the  defendant 
refused  to  comply  on  his  part.  The  defendant  demurred 
to  the  complaint,  alleging  defect  of  parties,  want  of  capacity 
in  the  plaintiff  to  sue,  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

E.  N,  Tandy,  R.  8.  Sirahan,  and  Oeorge  R,  Helm,  for 
Appellant. 

Ddphy  Bronaugliy  Dolph  &  Simon,  for  Bespondent. 

By  the  Ol)urt,  Uppton,  C.  J. : 

The  sufficiency  of  the  complaint  in  this  cause  is  ques- 
tioned on  the  general  ground  that  all  agreements  made  with 
railway  corporations  with  a  view  to  influence  the  corpora- 
tion as  to  locating  its  route  or  line  of  road,  or  as  to  the 
places  to  and  from  which  it  shall  be  constructed,  are  con- 
trary to  public  policy,  and  therefore  void,  and  also  on  the 
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specific  groand  that  from  the  relations  existing  between  the 
plaintiff  and  the  railway  corporation  the  alleged  contract  is 
against  public  policy. 

In  support  of  the  first  position,  the  appellant  claims  that 
if  snch  inducements  can  be  held  out  to  influence  the  loca- 
tion of  roads,  transactions  of  the  kind  may  be  so  perverted 
as  to  operate  most  injuriously  to  the  public,  causing  great 
lines  of  travel  to  deviate  from  the  most  direct  route,  and 
from  points  where  roads  are  most  needed.  On  the  other 
hand  it  is  urged  that  railways  are  usually  originated  by 
means  of  individual  enterprise  and  upon  the  strength  of 
private  capital,  and  that  in  their  eonstruction  the  route  or 
direction  is  and  must  be  influenced  and  governed  by  the 
amount  of  business  and  patronage  to  be  anticipated  on  the 
respective  routes,  the  relative  cost  of  construction  and  the 
inducements  held  out  by  those  desiring  railroad  facilities; 
that  upon  the  same  principle  that  Government  aid  may  be 
granted  by  the  United  States  to  corporations  or  to  indi- 
viduals to  induce  the  construction  of  roads  in  particular 
directions,  or  to  induce  the  establishment  of  lines  of  ocean 
steamers,  similar  inducements  may  be  held  out  by  States, 
communities  or  individuals,  without  violating  any  public 
or  private  right  or  any  rule  of  morality;  that  if  those  who 
need  railroad  facilities  could  be  prohibited  from  offering 
such  inducements  it  would  leave  communities  in  many  in- 
stances without  the  power  of  procuring  roads;  and  that 
leaving  parties  to  act  as  their  interests  shall  prompt  them 
in  such  cases,  is  the  surest  mode  of  promoting  the  public 
interest  by  causing  roads  to  be  located  and  constructed 
where  they  are  most  needed. 

From  the  view  taken  by  the  Court  of  the  relations  exist- 
ing between  the  plaintiff  and  the  corporation  it  will  not 
be  necessary  to  express  any  opinion  on  tne  proposition  first 
named. 

It  appears  from  the  complaint  that  the  plaintiff,  who  is  a 
stockholder  and  an  officer  of  the  corporation,  being  empow- 
ered by  the  corporation,  was  acting  as  its  agent  in  selecting 
the  route  of  its  road.  While  acting  as  such  agent  the  plaintiff 
was,  of  course,  bound  to  exercise  his  discretion  and  judg- 
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ment  in  the  interest  of  the  corporation,  and  he  could  not 
lawfully  contract  to  do  anything  in  that  matter  contrary  to 
the  interest  of  his  principal.  Inasmuch  as  it  was  his  duty 
to  be  governed  by  the  interests  of  the  'corporation  in  locat- 
ing the  road,  if  he  obtained  a  promise  of  money  from  a  third 
party  as  compensation  for  selecting  the  route  which  his  duty 
to  the  corporation  required  him  to  select,  the  promise  was 
without  any  equivalent;  and  if  such  promise  was  made  to 
induce  him  to  select  a  different  route^  the  promise  would  be 
in  fraud  of  his  principal. 

Any  agreement  of  such  an  agent  to  select  a  particular 
route,  if  based  upon  a  consideration  moving  to  himself, 
would  be  held  to  be  unlawful,  as  was  said  by  Gilbert,  J., 
in  Bliss  V.  Maitison  (52  Barb.  335):  ''An  agreement  which 
is  designed,  or  which  in  its  nature  and  effect  tends  to  lead 
persons  who  are  charged  with  the  performance  of  a  trust  or 
duties  for  the  benefit  of  others,  to  violate  or  betray  them,  is 
contrary  to  public  policy."  "It  is  enough  if  such  is  the 
tendency  of  it." 

This  doctrine  is  not  seriously  controverted  by  the  appel-  • 
lant,  but  it  is  said  in  avoidance  of  this  objection  that  the  * 
contract  was  made  for  the  benefit  of  the  corporation,  that 
the  plaintiff  was  the  agent  of  the  corporation,  both  in  mak- 
ing the  contract  and  in  bringing  this  action,  and  that  he  is 
entitled  to  sue  in  his  own  name,  as  the  trustee  of  an  express 
trust.  In  support  of  this  position  the  respondent  cites 
Considerant  v.  Brisbane  (22  N.  Y.  389). 

It  was  held,  in  that  case,  that  the  plaintiff  could  maintain 
the  action  for  ]poney  due  to  the  corporation,  it  being  shown  on 
the  face  of  the  complaint  that,  in  making  the  notes  sued  upon, 
the  defendant  treated  the  plaintiff  as  the  trustee  of  an  express 
trust.  The  action  was  upon  promissory  notes  given  by  the 
defendant  in  consideration  of  stock  of  the  corporation,  to 
be  delivered  to  him  on  the  maturity  of  the  notes.  The  notes 
were  made  payable  to  the  plaintiff  ''as  executive  agent  of 
the  company."  In  the  opinion  it  is  stated  that  the  plaintiff 
was  not  personally  bound  to  deliver  the  stock,  and  that  the 
corporation  was  bound;  and  it  appeared  on  the  face  of  the 
complttint  that,  in  making  the  contract,  and  in  bringing 
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the  action,  the  plaintiff  was  acting  as  the  trustee  of  an  ex- 
press trust.  The  Code  of  that  State  is  identical  with  ours, 
in  regard  to  the  authority  of  a  trustee  to  sue  in  his  own 
name,  and  provides  that  ''every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  except  that  ''a 
trustee  of  an  express  trust"  may  sue  in  his  own  name,  and 
that  ''a  person  with  whom  and  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,  is  a  trustee*  of  an  express 
trust  within  the  meaning  of  this  section."  The  court  held 
that  the  note  was  an  express  contract  to  pay  the  plaintiff  for 
the  use  of  the  company.  It  does  not  appear  by  the  com- 
plaint in  this  cause  whether  or  not  the  payment  was  to  be 
made  for  the  benefit  of  the  corporation.  If  it  is  true  in  fact 
that  the  contract  declared  upon  was  made  for  the  benefit  of 
the  corporation,  and  that  the  corporation  could  compel  the 
plaintiff  to  account  to  it  for  the  money  obtained,  that  fact 
is  not  stated  in  the  complaint;  there  is  not  enough  stated 
to  show  that  the  plaintiff*  was  authorized  by  the  corporation 
to  make  the  contract,  or  that  he  made  it  for  the  benefit  of 
the  corporation. 

As  this  is  not  shown,  and  the  plaintiff  is  not  entitled  to 
recover  to  his  own  use  under  the  'facts  stated,  the  demurrer 
should  be  sustained,  and  the  judgment  of  the  Circuit  Court 
must  be  reversed. 


S..^l      HIRAM  SMITH,  Administrator  op  the  Estate  of  WM. 

FOSTER,  Deceased,  Respondent,  v.  JOHN  FOSTER, 
Appellant. 

Plbadikg. — A  pleading  should  contain  a  concise  statement  of  the  facts  con- 
stitating  the  cause  of  action  or  defense,  instead  of  the  evidence  from 
which  such  facts  may  be  inferred. 

Seadiness  to  Pat. — The  mere  readiness  and  willingness  of  a  debtor  to  pay 
a  demand  when  due,  amounts  to  nothing  without  an  offer  or  tender  of 
payment  by  him,  and  a  refusal  by  the  creditor. 

AoBKKMBNT — ^When  MUST  BE  ExECQTKD. — An  agreement  to  substitute  any 
other  thing  in  lien  of  the  original  obligation  is  void  unless  actually 
carried  into  execution  and  accepted  aa  satisfaction. 

Appeal  from  Benton  County. 

This  was  an  action  to  recover  a  balance  due  upon  a  prom- 
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issory  note  executed  by  appellant  to  William  Foster  on  the 
4th  day  of  February,  1864,  due  one  day  after  date. 

It  is  alleged  in  the  answer  that  at  the  time  of  the  execu- 
tion and  deliveiy  of  the  note,  one  James  Foster  was  the 
agent  of  William  Foster  to  collect  and  receive  money  for 
him,  and  to  forward  the  same  to  him  in  Missouri  or  retain 
it  on  deposit,  as  he  might  deem  best.  Immediately  after  the 
execution  of  the  note,  and  when  the  same  became  due  (which 
was  the  next  day  after  its  execution),  appellant  was  ready 
and  willing  to  pay  it,  but  said  agent  not  being  ready  to  re- 
ceive it,  he  retained  the  money,  at  the  request  of  said  agent, 
under  an  agreement  that  the  money  for  which  the  note  was 
given  was  to  remain  with  appellant  on  deposit,  without  in- 
terest, to  be  paid  over  whenever  demanded  by  said  agent. 

The  answer  was  demurred  to  upon  the  grounds  that  the 
facts  stated  do  not  constitute  a  defense  to  the  complaint; 
that  the  answer  attempts  to  vary  and  control  the  effect  of  a 
promissory  note  by  matters  outside  thereof,  and  that  there 
is  no  consideration  alleged  in  the  answer  for  the  agreement 
set  up  therein.  The  demurrer  was  sustained,  and  judgment 
rendered  against  the  defendant.     Defendant  appealed. 

W.  W,  Thayer  and  R.  S.  Sirahan,  for  Eespondeut. 

John  Burnett  and  John  Kelsay,  for  Appellant. 

By  the  Court,  Prim,  J. :     ' 

Under  the  Code,  a  pleading  should  contain  a  Concise 
statement  of  the  facts  constituting  the  cause  of  action  or 
defense,  instead  of  the  circumstances  and  evidence  from 
which  such  facts  may  be  inferred. 

This  answer  appears  to  be  obnoxious  to  this  rule  of  plead- 
ing; but  waiving  this  objection,  we  think  the  demurrer  to 
the  answer  was  properly  sustained,  upon  the  ground  that 
the  matters  set  up  in  it  were  insufficient  to  constitute  a  de- 
fense to  the  cause  of  action  contained  in  the  complaint. 

The  answer  undertakes  to  satisfy  one  promise  by  making 
another  without  alleging  that  the  second  promise  was  ac- 
cepted by  the  creditor  in  satisfaction  of  the  first.     Such  an 
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agreement  conld  not  operate  as  a  payment  of  the  note  nnless 
it  was  accepted  as  such  by  the  party  to  whom  the  original 
promise  was  made.  The  answer  not  only  fails  to  aver  that 
the  agreement  was  accepted  in  satisfaction  of  the  note,  but 
also  fails  to  aver  that  it  was  ever  executed  or  performed  by 
appellant  by  keeping  the  money  on  deposit  subject  to  the 
order  of  respondent. 

The  principle  appears  to  be  well  settled  that  "a  mere 
agreement  to  substitute  another  agreement,  or  anything  in 
lieu  of  the  original  obligation,  is  Toid  unless  actually  carried 
into  execution  and  accepted  as  satisfaction.*'  (2  Bouvier, 
247.) 

It  was  also  averred  that  the  maker  of  the  note  was  ready 
and  willing  to  pay  the  note  when  it  became  due;  but  a  mere 
readiness  and  willingness  to  pay  a  demand  when  duo  amounts 
to  nothing  without  an  offer  or  tender  of  payment  by  one 
party,  and  a  refusal  by  the  other. 

Judgment  affirmed. 


STATE  OF  OREGON,   Respondent,  v.  A.   M. 
CORNELIUS,  Appellant. 

Attaghmkmt — Effect  of,  on  Reaii  Puopebtt. — ^A  sheriff  does  not  acquire  a 
special  ownership  io  real  property  by  levying  an  attachment  thereon. 
The  only  effect  of  snch  levy  is  to  create  a  lien  npon  the  real  property  in 
favor  of  the  attaching  creditor  from  the  date  of  the  levy. 

Levy  upon  P^bsonal  Pbopertt. — Hnless  the  officer  levying  npon  personal 
property  capable  of  manual  delivery,  takes  the  same  into  his  cndtody,  he 
does  not  acquire  a  special  property  therein. 

Appeal  from  Lane  County. 

■ 

Appellant  was  convicted  in  the  Circuit  Court  for  Lane 
County,  of  larceny,  alleged  to  have  been  committed  by 
taking  a  large  belt  from  his  own  saw-mill,  alleged  in  the  in- 
dictment to  be  the  personal  property  of  J.  N.  Poindexter, 
sheriff  of  Lane  County.  At  the  trial  it  appeared  in  evi- 
dence that  on  September  3,  1873,  a  writ  of  attachment  was 
levied  by  said  Poindexter  as  sheriff,  upon  a  portable  saw- 
mill belonging  to  appellant,  by  posting  a  certified  copy  of 
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tbe  writ  upon  the  mill.  It  did  not  appear  who  owned  the 
laud  upon  which  the  mill  stood,  or  its  condition  at  the  time 
of  the  levy,  except  that  it  was  a  portable  saw-mill.  The  belt 
was  upon  the  mill  two  weeks  after  the  levy  of  the  attach- 
ment, but  it  failed  to  appear  whether  it  was  attached  to  the 
mill  at  the  time  said  writ  was  levied.  It  appeared,  however, 
that  after  the  writ  was  levied,  the  belt  was  taken  by  appel- 
lant and  sold.  The  jury  were  instructed  by  the  Circuit 
Court  '*  that  the  mill  of  defendant  was  real  property,  and 
that  the  levy  upon  the  mill  by  posting  up  a  certified  copy 
of  the  writ  was  a  sufficient  levy  upon  the  mill,  and  every- 
thing necessary  to  and  for  the  operation  of  the  mill;  and 
that  if  the  belt  in  questioif  was  upon  the  mill  at  the  time  of 
the  levy,  the  belt  was  levied  upon  by  the  sheriff,  and  he 
thereby  obtained  a  special  property  in  the  belt  and  the  pos- 
session of  the  same." 
To  this  instruction  appellant  excepted. 

B.  S.  Stralian^  J.  N.  Dolph  and  John  Kelsay,  for  Appellant. 

F.  A.  C/ienoioeth,  for  Bespondent. 

By  the  Court,  Prim,  J. : 

The  instruction  of  the  court  below,  as  to  the  effect  of  the 
levy  of  the  attachment  upon  the  saw-mill,  wq  think  was 
erroneous  in  this:  If  the  mill  in  question  was  real  property, 
and  the  belt  in  question  was  so  attached  thereto  as  to  be- 
come a  fixture,  the  sheriff  acquired  no  special  ownership  in 
the  mill  by  virtue  of  a  levy  made  in  the  manner  in  which 
this  was  made.  The  only  effect  of  such  a  levy  was  to  create 
a  lien  upon  the  real  property  in  favor  of  the  party  suing 
out  the  attachment,  from  the  time  of  the  levy.  (Civ.  Code, 
§  149.)  In  fact,  if  the  saw-mill  was  real  property,  and  the 
belt  a  fixture,  it  was  not  the  subject  of  larceny.  But, 
on  the  other  hand,  if  the  belt  had  become  personal  property 
by  reason  of  being  detached  from  the  mill,  such  was  in- 
sufficient to  create  a  special  property  in  the  sheriff,  for  the 
reason  that  it  was  not  taken  into  his  custody.  Section  147, 
sabdivision  2  of  the  Code,  provides  that  ''personal  prop- 
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erty,  capable  of  manual  delivery  to  the  Bheri£f,  and  in  the 
possession  of  a  third  person,  shall  be  attached  by  taking  it 
into  his  custody."  Subdivision  3  provides  that  *'  other 
personal  property  shall  be  attached  by  leaving  a  certified 
copy  of  the  writ,  and  a  notice  specifying  the  property 
attached,  with  the  person  having  the  possession  of  tlie 


same. 


I) 


It  is  ordered  that  the  judgment  of  the  court  below  be 
reversed. 


JOSEPH  GASTON,  Respondent,  v.  FRANK  L.  STOTT, 

Appellamt. 

A  Pbesknt  Gbant. — The  act  of  Congress  of  September  28,  1850,  was  ex- 
tended to  Oregon  by  the  act  of  March  12,  1860.  The  grant  was  in  prw- 
senii,  and  passed  a  fee-simple  title  to  the  State  of  all  the  swamp  and 
overflowed  lands  within  her  borders. 

Patent. — The  patent  provided  for  in  the  second  section  of  the  act  of  1850, 
operates  merely  as  a  further  assurance  of  the  title. 

Personal  Tbitot. — The  trast  raised  by  the  act  of  1850  is  a  personal,  not  a 
property  Irast.    It  does  not  rnn  with  the  land. 

Swamp  Lands — Bight  of  the  State  before  Patent  Issues. — The  State  has 
the  right  to  make  selections  and  dispose  of  the  swamp  and  overflowed 
lands  acquired  under  the  grant  before  the  issuing  of  the  patent  by  the 
General  Government. 

Proviso. — The  proviso  in  the  first  section  of  the  act  6f  1860  in  no  way  oper- 
ates as  a  limitation  upon  the  grant. 

Selections — Effkcp  of  a  Failure  to  Stbictlt  CoMrLV  with  the  Act  in 
Making. — The  provision  in  the  second  section  of  the  act  of  1860,  in  re- 
lation to  the  time  within  which  selections  are  to  be  made,  is  directory. 
The  State  lost  no  rights  by  not  complying  strictly  therewith. 

Appeal  from  Yamhill  County. 

This  is  a  suit  to  quiet  the  title  to  section  twelve,  town- 
ship two  south  of  range  four  west,  of  the  Willamette  me- 
ridian, the  same  being  situate  in  Yamhill  and  Washington 
Counties.  The  complaint  alleges  that  the  defendant  is  in 
the  possession  of  said  lands;  that  they  are  swamp  and  over- 
flowed lands,  unfit  for  cultivation  by  reason  of  such  swampy 
and  overflowed  condition;  that  they  were  gi*anted  to  the 
State  of  Oregon  by  virtue  of  the  provisions  of  the  swamp 
land  grant,  made  by  Congress  March  12,  1860,  and  that  the 
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State  has  sold  tbein  to  this  plaintiff  under  the  provisions  of 
the  State  Swamp  Land  Act,  approved  October  26,  1870. 
The  complaint  further  alleges  that  the  defendant  has  set  up 
a  claim  to  said  lands  under  a  pretended  pre-emption  of  the 
same  made  in  September,  1871,  by  virtue  of  the  pre-emp- 
tion laws  of  the  United  States,  and  alleges  that  said  lands 
were  not  subject  to  pre-emption. 

To  this  complaint  the  defendant  filed  a  general  demurrer. 
On  the  argument  thereof  in  the  court  below,  the  question 
was  raised  whether  or  not  the  title  to  ''  thd  swamp  and  over- 
flowed land"  passed  to  the  State  by  virtue  of  the  act  of  Con- 
gress of  March  12,  186(X  The  court  below  resolved  this 
question  in  the  affirmative,  and  overruled  the  demurrer. 
Upon  leave  granted  the  defendant  filed  answer. 

The  answer  admits  that  the  lands  in  controversy  are 
"  swamp"  lands,  and  alleges  that  prior  to  August  28,  1871, 
the  defendant  made  settlement  thereon  under  the  pre-emp- 
tion laws  of  the  United  States;  that  he  duly  made  his  de- 
claratory statement  at  the  proper  land  office;  that  on  March 
4,  1872,  he  made  proof  of  residence  and  cultivation,  and 
paid  to  the  United  States  the  lawful  price  of  said  lands; 
that  the  same  were  at  the  time  subject  to  pre-emption ;  that 
ever  since  said  last  date  he  has  been  entitled  to  a  patent 
from  the  General  Government  therefor;  that  he  is  in  equity 
the  owner  of  the  fee-simple  to  said  land,  and  that  he  is  in 
possession  thereof.  And  further  answering,  he  avers  that 
there  is  now  pending  in  the  land  department  of  the  General 
Government  a  contest  between  the  State  of  Oregon  and  the 
defendant,  concerning  the  right  to  receive  a  patent  for  the 
lauds  described  in  the  complaint;  that  it  has  not  been  de- 
termined by  the  proper  officer  of  the  said  department  who 
is  entitled  thereto;  that  no  patent  or  patent  certificate  has 
been  issued  to  the  State  of  Oregon;  that  the  title  to  said 
land  has  not  been  confirmed  to  the  State  of  Oregon,  and 
that  said  land  exceeds  in  value  the  sum  of  two  thousand  dol- 
lars. The  answer  concludes  with  the  prayer  that  the  de- 
fendant's title  be  quieted,  and  that  the  claim  set  up  by  the 
plaintiff  be  declared  to  be  fraudulent  and  void. 

The  plaintiff  demurred  to  the  first  and  second  defenses 
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set  up  in  the  answer,  for  the  reason  that  the  matters  therein 
averred  constituted  no  answer  in  equity  to  the  cause  of  suit 
set  up  in  the  complaint;  at  the  same  time  filing  a  motion 
to  strike  out  the  prayer  of  the  answer,  for  the  reason  that 
it  asked  such  affirmative  relief  as  could  only  be  obtained  by 
original  suit.  The  motion  was  sustained,  as  was  also  the 
demurrer  to  the  aforesaid  defenses,  and  to  every  part 
thereof,  except  the  averment  setting  forth  the  value  of  the 
land. 

The  defendant  refused  to  answer  or  plead  further,  and 
the  court  granted  plainti£f  the  relief  prayed  for  in  the  com- 
plaint, and  from  the  decree  entered  in  accordance  therewith 
the  defendant  appeals. 

H,  Hurley  and  S.  F.  Chadivich^  for  Eespondent. 

The  act  of  Congress  was  of  itself  a  present  grant.  (Opin- 
ions of  Attorneys-General,  vol.  9,  p.  253.) 

That  patent  is  not  necessary  to  invest  a  grantee  with  title. 
It  is  only  evidence  of  the  pre-existing  title.  The  issuance 
thereof  involves  duties  of  a  ministerial  character  only.  (13 
Cal.  419;  3  Washb.  on  Keal  Prop.  174;  9  Cal.  324.) 

Legislative  grants  should  be  construed  liberally  in  favor 
of  the  grantee.  (13  Cal.  455;  11  Pet.  597.) 

The  State  has  the  right  to  dispose  of  the  swamp  and 
overflowed  lands  granted  to  her  by  act  of  Congress  prior  to 
receiving  patent.  (9  Cal.  322;  27  Cal.  87;  15  How.  447;  13 
Pet.  516;  31  Cal.  461;  33  Cal.  642;  34  Cal.  580.)  Upon  the 
general  views  stated,  vide  24  Ark.  444;  31  111.  69;  9  Wall. 
99;  22  Iowa,  91;  Id.  450.) 

Shattuck  &  Killin  and  Ball  &  SioU,  for  Appellant. 

The  grant  to  Arkansas  was  not  a  present  grant  of  inde- 
feasible title.  (1  Black,  358,  375,  379;  2  Black  Com.  326; 
Ohio,  313;  9  Wis.  2:^6;  22  Iowa,  91;  29  Cal.  223;  6  Wall. 
151;  9  Id.  197.) 

Legislative  grants  must  be  interpreted,  if  practicable,  so 
as  to  effect  the  intention  of  the  grantor;  but  the  rule  is  to 
construe  them  most  strongly  against  the  grantee.  (1  Black, 
380,  381;  3  Iowa,  32;  11  Pet.  544;  23  How.  66.) 
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The  lands  remain  part  of  the  public  domain,  until  con- 
firmation of  title,  which  can  only  take  place  after  listing, 
platting,  etc.  (Sec.  2  of  the  Arkansas  Act.) 

By  the  Court,  McArthub,  J. : 

The  only  question  pressed  upOn  the  attention  of  this 
Court  in  the  argument  of  this  cause  was,  whether  or  not 
the  "Swamp  Land  Act"  of  Congress,  in  itself,  passed  the 
title  to  the  swamp  and  overflowed  lands  in  Oregon  to  the 
State.  Gaston  holds  under  the  State,  Stott  under  the 
United  States;  hence  a  correct  solution  of  the  question  pre- 
sented will  be  decisive  of  the  controversy. 

By  act  of  Congress  of  March  12,  1860,  the  provisions  of 
the  act  of  September  28,  1850,  commonly  designated  as  the 
"Swamp  Land  Act,"  were  extended  to  the  States  of  Oregon 
and  Minnesota.  The  language  of  the  first  section  of  the  act 
of  1860  is  as  follows:  "That  the  provisions  of  the  act  of 
Congress  entitled  'An  Act  to  enable  the  State  of  Arkansas 
and  other  States  to  reclaim  the  swamp  lands  within  their 
limits,'  approved  September  28,  1850,  be  and  the  same  are 
hereby  extended  to  the  States  of  Minnesota  and  Oregon; 
provided,  that  the  grant  hereby  made  shall  not  include  any 
lands  which  the  Government  of  the  United  States  may  have 
reserved,  sold  or  disposed  of  (in  pursuance  of  any  law  here- 
tofore enacted)  prior  to  the  confirmation  of  title  to  be  made 
under  the  authority  of  said  act." 

The  second  section  provides  that  selections  be  made  from 
surveyed  lands  within  two  years  from  the  adjournment  of 
the  Legislature  at  the  next  session  after  the  passage  of  the 
act,  and  from  lands  thereafter  to  be  surveyed  within  two 
years  from  such  adjournment  at  the  next  session  after  notice 
by  the  Secretary  of  the  Interior  to  the  Governor,  of  the 
completion  and  confirmation  of  the  surveys. 

In  order  to  ascertain  the  character  of  the  grant  and  the 
effect  of  the  proviso  in  the  first  section  of  the  act  of  1860,  -an 
inquiry  into  the  original  act,  the  provisions  of  which  are  ex- 
tended to  Oregon,  becomes  necessary.  The  acts  are  in  pari 
maletiaj  and  must  be  construed  together.  On  September 
28,  1850,  Congress  passed  an  act  to  enable  the  State  of 
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Arkansas  and  other  States  to  reclaim  tbe  ''swamp  lands'' 
within  their  limits.  The  first  section  of  the  act  is  as  fol- 
lows: "That  to  enable  the  State  of  Arkansas  to  construct 
the  necessary  levees  and  drains  to  reclaim  the  swamp  and 
overflowed  lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands  made  unfit  thereby  for  cultivation,  which 
shall  remain  unsold  at  the  passage  of  this  act,  shall  be,  and 
the  same  are  hereby  granted  to  the  State."  The  second 
section  provides  that  the  Secretary  of  the  Interior  shall 
make  out  accurate  lists  and  plats  of  these  lands,  and  trans- 
mit the  same  to  the  Governor  of  that  State,  and,  at  his  re- 
quest, shall  issue  patent  therefor,  and  on  that  patent  the  fee- 
simple  to  those  lands  shall  vest  in  the  State  of  Arkansas, 
subject  to  the  disposal  of  the  Legislature  of  that  State; 
provided,  however,  that  the  proceeds  of  said  lands,  whether 
from  sale  or  by  direct  appropriation  in  kind,  shall  be  ap- 
1)1  ied  exclusively,  as  far  as  necessary,  to  the  purpose  of  re- 
claiming said  lands  by  means  of  drains  and  levees.  The 
third  section  provides  that  if  the  greater  part  of  all  legal 
subdivisions  of  such  lands  shall  be  wet  and  unfit  for  culti- 
vation, the  whole  subdivision  shall  be  included  in  the  list. 
The  fourth  and  last  section  provides  that  the  provisions  of 
the  act  shall  extend  to,  and  its  benefits  be  conferred  upon 
each  of  the  other  States  of  the  Union  in  which  such  swamp 
and  overfiowed  lands  may  be  situated.  (9  XJ.  S.  Stats.  519.) 

On  March  2,  1865,  Congress  passed  an  act  bearing  upon 
this  subject  which  authorized  the  President  of  the  United 
States  to  issue  patents  to  a  certain  class  of  purchasers 
prior  to  issuing  patents  to  the  States.  It  also  provided  that 
the  States  release  their  rights  to  individuals  in  certain  cases, 
that  a  list  of  sales  be  returned,  and  that  the  States  be  indem- 
nified for  loss  of  lands  by  reason  of  the  act.  (10  U.  S. 
Stats.  634.)  And  on  March  3,  1857,  Congress  passed  an 
act  confirming  to  the  several  States  the  swamp  and  over- 
fiowed lands  selected  under  the  act  of  September  28,  1850 
(the  Arkansas  Act),  and  the  act  of  March  2,  1849  (the 
Louisiana  Act).  (11  U.  S.  Stats.  251- ) 

The  acts  of  1850  and  1855,  and  the  confirmatory  act  of 
1857,  have  been  the  subject  of  frequent  investigation  by 
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the  highest  judicial  tribunals  of  a  number  of  the  Stales  af- 
fected by  their  provisions.  They  have  also  received  official 
construction  by  a  former  Commissioner  of  the  General 
Land  Office,  and  by  one  of  the  most  eminent  Attorneys- 
General  of  the  United  States  in  opinions  submitted  for  the 
guidance  of  the  commissioners.  .  As  early  as  November  21, 
1850,  Mr.  Commissioner  Butterfield  instructed  the  Sur- 
veyors-General that  the  act  of  1850  clearly  and  unequivo- 
cally granted  to  the  several  States  such  lands  which,  from 
being  swampy  or  subject  to  overflow,  were  unfitfor  culti- 
vation. 

The  second  section  of  the  act  of  1850  made  the  Secretary 
of  the  Interior  the  executive  officer  for  carrying  the  same 
into  effect.  In  December,  1857,  it  became  necessary  for 
the  then  Secretary  of  the  Interior,  Hon.  A.  H.  H.  Stuart, 
to  officially  determine  when  the  grant  took  effect;  whe^aer 
at  the  date  of  the  passage  of  the  act,  or  on  the  issuing  of 
patent.  He  reached  the  conclusion  that  the  words  **are 
hereby  granted"  imported  a  grant  in  prcesenti;  conferring 
the  right  to  the  land,  though  other  proceedings  were  neces- 
sary to  perfect  the  title.  (Lester's  Land  Laws,  549.) 

Subsequently,  on  November  10,  1858,  Attorney-General 
Black,  in  a  very  clear  and  able  opinion  addressed  to  Hon. 
Jacob  Thompson,  the  Secretary  of  the  Interior,  held  that 
the  swamp  land  grant  gave  the  State  a  right  to  the  land  from 
the  day  of  its  date.  After  referring  to  a  former  opinion  (9 
Opinions  of  Attorneys-General,  42),  he  said:  "It  is  not  nec- 
essary that  patent  should  issue  before  the  title  vests  in  the 
State  under  the  act  of  1850.     The  act  of  Congress  was  itself 
a  present  grant,  wanting  nothing  but  a  definition  of  bounda- 
ries to  make  it  perfect.     To  attain  that  object  the  Secretary 
of  the  Interior  was  directed  to  make  out  an  accurate  list  of 
the  lands  and  cause  a  patent  to  be  issued  therefor.     But 
when  a  party  is  authorized  to  demand  a  patent  for  his  land, 
his  title  is  vested  as  much  as  if  he  has  the  patent  itself, 
which  is  but  the  evidence  of  his  title."    And  he  further  de- 
clared, that  the  general  description  of  **all  swamp  and  over- 
flowed lands"  within  the  limits  of  the  State  of  Arkansas, 
was  definite  enough  for  purposes  of  notice.  (9  Opinions  of 
Attorneys-General,  255-6.) 
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We  refer  to  the  instructions  of  Mr.  Commissioner  But- 
terfield,  to  the  conclusion  reached  by  Mr.  Secretary  Stuart, 
and  to  the  opinion  of  Attorney-General  Black,  to  show  the 
accepted  construction  of  the  act  of  1850  by  the  land  and 
law  officers  of  the  General  Government.  And  this  con- 
struction, it  must  be  borne  in  mind,  was  given  after  the 
passage  of  the  acts  of  1855  and  1857,  and  has,  we  believe, 
until  recently,  been  uniformly  acted  upon  by  the  Depart- 
ment of  the  Interior. 

By  the  fourth  section  of  the  act  of  1850,  commonly  called 
the  Arkansas  Act,  the  provisions  and  benefits  thereof  were 
extended  to  and  conferred  upon  all  other  States  of  the  Union 
in  which  swamp  and  overflowed  lands  existed.  Illinois, 
having  large  tracts  of  lands  of  that  character  lying  within 
its  borders,  was  affected  by  the  provisions  of  th^  act,  and 
became  entitled  to  its  benefits.  The  Supreme  Court,  in  the 
case  of  Svpervisors  of  Whiteside  County  v.  State's  Attoimeijy 
etc.,  et  oil.  (31  111.  68),  was  called  upon  to  pass  upon  the 
character  of  the  grant.  The  opinion  is  clear,  forcible  and 
able.  As  it  presents  a  complete  refutation  to  several  posi- 
tions taken  by  counsel  for  the  appellant  in  the  argument  of 
the  case  in  hand,  and,  as  it  expresses  the  views  of  this 
Court,  we  have  no  hesitancy  in  adopting  so  much  thereof  as 
bears  upon  the  question  of  the  character  of  the  grant.  Mr. 
Justice  Breese,  in  delivering  the  opinion  of  the  court,  after 
referring  to  the  act  of  Congress,  and  to  the  several  acts  of 
the  General  Assembly  of  Illinois,  in  relation  to  swamp  and 
overflowed  lands,  said:  "By  the  grant  of  those  lands  to  the 
State  a  fee-simple  estate  passed,  clogged  by  no  condition. 
The  State  became  the  absolute  owner  of  the  lands,  with 
power  to  dispose  of  them  in  such  manner,  and  for  such  pur- 
poses, as  to  the  State  might  seem  most  expedient.  The 
language  of  the  act  is,  in  the  first  section,  '  Shall  be,  and 
the  same  are  hereby  granted  to  the  State.'  This  is  a  full 
and  perfect  grant  of  an  indefeasible  estate.  In  the  next  sec- 
tion, a  patent,  to  evidence  the  title,  is  required  to  be  issued 
to  the  [State,  'and,  on  that  patent,  the  fee-simple  to  these 
lands  shall  vest  in  the  State.'  Language  cannot  be  used  to 
express  more  clearly,  and  in  more  comprehensive  terms,  the 
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intention  of  the  granting  power  as  to  these  lands.  Tliej  are 
granted  unconditionally  to  the  State,  to  be  at  the  uncon- 
trolled disposal  of  its  Legislature.  The  proviso  (in  the 
second  section)  does  not  limit  or  qualify  the  power  of  the 
Legislature  over  them  and  their  proceeds  in  any  manner. 
It  isy  at  the  utmost,  but  the  expression  of  a  wish  or  a  de- 
sire, on  the  part  of  Congress,  that  the  proceeds  of  their  sale 
should  be  expended  in  levees  and  drains  with  a  view  to  their 
redemption.  It  is  not  a  conditibn  of  the  grant  that  they 
shall  be  so  expended,  for  a  discretion  is  left  with  the  Legis- 
lature to  expend  them  'as  far  as  necessary.'  From  the 
act  itself  no  inference  can  be  drawn  that  it  was  the  desire 
of  Congress  to  resume  the  grant  if  the  lands  were  not  ap- 
propriated to  their  drainage.  The  grant  was  a  political  meas- 
ure, in  which  the  States,  having  vast  bodies  of  swamp  and 
overflowed  lands  within  their  borders  unfit  for  cultivation, 
productive  of  disease,  and  yielding  no  revenues  to  the  State, 
had  a  deep  and  important  interest,  while  to  the  nation  at 
large  the  interest  was  comparatively  trifling.  Congress,  in 
view  of  these  facts,  said  to  these  States,  'These  lands  are  of 
no  use  to  the  nation;  take  them;  we  make  you  a  perfect 
title  to  them;  drain  them  ^nd  reclaim  them  if  you  can;  we 
commit  them,  and  the  whole  subject,  to  your  Legislature — 
adopt  the  policy  we  recommend,  but  take  the  lands.'*' 

The  learned  judge  then  proceeds  to  discuss  the  question 
of  the  trust  raised  by  the  law  in  relation  to  the  application 
of  the  proceeds  of  the  sales  of  swamp  and  overflowed  lands. 
He  declares  it  to  be  a  matter  of  municipal  and  not  judicial 
concern,  over  which  the  State  has  plenary  and  exclusive 
power.  In  support  of  this  principle  he  cites  Cooper  v.  Bob- 
etis  (18  How.  U.  S.  173).  In  that  case  certain  school  sec- 
tions were  sold, — the  sales  were  not  for  school  purposes,  but 
the  proceeds  were  placed  in  the  general  fund, — and  the«court 
said:  ''The  grant  of  these  lands  was  to  the  State  directly, 
without  limitation  of  its  power,  though  there  is  a  sacred 
obligation  imposed  on  its  public  faith.  We  think  it  was 
competent  for  Michigan  to  sell  the  school  reservations  with- 
out the  consent  of  Congress." 

In  DurHdin  County  v.  The  Dunklin  District  Court  (23  Mo. 
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449),  the  court,  in  passing  upon  the  nature  of  the  trust 
raised  by  the  act  of  1850,  held  that  it  was  not  fastened  to 
the  land;  did  not  run  with  it;  but  was  a  mere  personal  trust, 
and  was  a  matter  exclusively  within  the  control  of  the  Legis- 
lature. 

In  BaiTeii  v.  Broolcs  (21  Iowa,  147),  the  court  held  that 
the  fee-simple  of  the  swamp  lands  passed  to  the  State  under 
the  act,  and  that  the  Legislature  had  power  to  dispose  of 
them;  citing  with  approval  Allison  v.  Half  acre  (11  Iowa, 
450). 

The  Supreme  Court  of  Arkansas,  in  Branch  v.  Mitchell  (24 
Ark.  431),  after  reaffirming  the  doctrine  which  had  before 
that  time  been  repeatedly  held  by  that  tribunal,  vif.,  that 
by  the  words  of  the  act. of  1850,  all  the  lands  in  the  State 
which  were  in  fact  swamp  and  overflowed,  and  thereby  unfit 
for  cultivation,  immediately  passed  to  and  vested  in  the 
State,  proceeded  to  judicially  determine  the  effect  of  the 
act  of  1855.  In  that  act  Congress  manifestly  undertook  to 
decide  that  the  grant  under  the  original  act  was  not  in  prw- 
senti^  and  the  court  said:  ''Whether  the  lands  falling  within 
the  teims  of  the  grant  had  or  hnd  not  vested  in  the  State 
under  the  act,  was  a  judicial  question,  which  Congress  had 
not  the  right  to  take  upon  itself  to  decide;  and  it  is  but 
respectful  to  that  body  to  suppose  that  it  was  simply  the 
intention  of  that  act  to  give  purchasers  their  patents,  so 
that  the  claimant  under  the  State  might  institute  pro(^eed- 
ings  in  equity  to  establish  their  titles  and  avoid  the  patents. 
However  that  may  be,  we  continue  satisfied  with  the  de- 
cisions heretofore  made,  and  again  hold  that  all  the  lands  in 
the  State  which  were  really  and  in  fact  swamp  and  over- 
flowed, and  thereby  unfit  for  cultivation,  passed  to  and 
vested  in  the  State  on  the  28th  day  of  September,  1850." 

The  case  is  the  same  as  if  the  grant  had  been  of  all 
the  prairie  land,  or  all  the  woodlands,  or  all  the  alluvial 
land  in  the  State;  the  difficulty  of  ascertainment  of  its  char- 
acter not  affecting  the  question.  The  words  of  the  grant — 
the  operative  words — are  direct  and  positive :  **  Shall  be,  and 
the  same  are  hereby  granted  to  the  State;"  and  the  pro- 
vision of  the  second  section,  that  the  Secretary  of  the  lute- 
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rior  should  make  out  and  transmit  to  the  Governor  a  list 
and  plats  of  the  land  described,  and,  at  the  request  of  the 
Governor,  cause  a  patent  to  issue  to  the  State,  and  that 
''on  that  patent  the  fee-simple  to  said  lands  shall  vest  in 
the  said  State,"  can  no  more  be  held  to  limit  the  effect  of 
the  present  grant,  in  the  first  section,  than  if  in  a  deed  after 
immediate  and  express  conveyance  of  lands  by  some  gen- 
eral description,  it  should  be  provided  that,  when  the  num- 
bers should  be  ascertained,  another  deed  should  be  made 
"on  which  the  fee-simple  should  vest."  This  would  make 
the  title  of  the  State  to  any  of  the  land  depend  on  the  re- 
quest of  the  Governor  for  a  patent.  The  words  of  the  sec- 
ond section  must  be  held  to  be  simply  a  definition  of  the 
miture  of  the  title  which  the  State  took  under  the  grant,  and 
not  a  postponement  of  the  period  at  which  the  title  should 
vest. 

In  Summers  v.  Dickinson  (9  Gf\l.  554) ,  it  was  held  that 
upon  the  passage  of  the  act  of  1850  the  State  became  the 
owner,  with  absolute  power  of  disposition,  of  all  the  swamp 
lands  within  her  limits  which  had  not  been  disposed  of,  and 
that  the  title  of  the  State  in  no  way  depended  on  a  patent, 
and  that  the  act  itself  operated  as  a  conveyance.  In  Owen 
V.  Jackson  (9  Id.  322),  the  same  court  previously  held  that 
a  patent  issued  to  the  State  under  the  second  section  would 
have  no  operation  except  by  way  of  further  assurance.  In 
Kei'nan  v.  Griffith  (27  Id.  77),  the  court,  after  referring  to 
the  two  ca.ses  last  above  cited,  declared  those  decisions  to 
be  in  harmony  with  the  language  of  the  act  when  properly 
construed,  and  to  be  fully  sustained  by  Foley  v.  Harrison 
(15  Howard  U.  S.  447),  and  Wilcox  v.  Jackson  (13  Peters, 
516). 

The  principle  in  Foley  v.  Harrison  is,  we  think,  clearly 
applicable.  The  case  arose  under  the  act  of  September  4, 
1841,  granting  certain  lands  to  Louisiana  and  other  ^States 
(5  U.  S.  Statutes,  455),  and  McLean,  J.,  in  delivering  the 
opinion  of  the  court,  used  the  following  language : 

**The  words  of  the  act  of  1841  are,  *thafc  there  shall  be 
granted,'  not  that  there  is  granted.  The  words  import  that 
a  grant  shall  be  made  in  future."    By  parity  of  reasoning, 
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we  think  it  must  follow  that  the  words  ''are  hereby  granted," 
in  the  act  of  1850,  must  import  a  grant  in  prcesenii. 

In  Robimon  v.  Forrest  (29  Cal.  322),  the  principle  ad- 
vanced in  Summers  v.  Dickinson^  Otvem  v.  Jackson,  and 
Kernan  v.  GHffith^  is  affirmed  as  a  general  proposition,  but 
modified  in  its  application  to  those  swamp  and  overflowed 
lands  situated  adjacent  to  lines  dividing  such  lands  from 
the  dry  lands. 

It  is  unnecessary  for  us  in  this  case  to  examine  into  the 
correctness  of  the  reasoning  which  led  the  court  to  adopt 
this  modification,  and  as  the  question  may  be  brought  be- 
fore us  in  the  future,  we  withhold  our  opinion  thereon. 

In  Railroad  Company  v.  Smith  (9  Wallace,  95j,  the  com- 
pany claimed  under  a  certain  ''railroad  grant,"  approved 
June  10,  1872,  and  Smith  claimed  under  the  act  of  1850. 
From  the  statement  of  the  case,  we  learn  that  there  was  no 
evidence  introduced  tending  to  show  that  the  land  in  con- 
troversy was  ever  certified  as  swamp  land  by  the  Secretary 
of  the  Interior,  or  that  the  same  was  ever  patented  as  such 
to  the  State  of  Missouri.  Nor  was  this  pretended.  In  fact, 
the  correspondence  of  the  Land  Department  of  the  United 
States  showed  that  the  Secretary  had  no  sufficient  evidence 
to  enable  him  to  make  out  such  certificates.  The  court 
treated  the  act  of  1850  as  a  "present  grant,"  and  one  which 
no  act  of  Congress  has  ever  attempted  to  take  back,  or  for- 
feit, or  give  to  any  other  grantee,  or  modify  the  description 
by  which  the  lands  named  therein  were  given  to  the  States. 
After  referring  to  the  second  section  of  the  act  of  1850,  by 
which  certain  duties  heretofore  referred  to  devolve  upon 
the  Secretary  of  the  Interior,  the  court  used  the  following 
language : 

"Must  the  State  lose  the  land,  though  clearly  swamp 
land,  because  that  officer  has  neglected  to  do  this?  The 
right  gf  the  State  did  not  depend  on  his  action,  but  on  the 
act  of  Congress;  and  though  the  States  might  be  embar- 
rassed in  the  assertion  of  this  right,  by  the  delay  or  failure 
of  the  Secretary  to  ascertain  and  make  out  lists  of  these 
lands,  the  right  of  the  States  to  them  could  not  be  defeated 
by  that  delay." 
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Of  the  cases  cited,  the  following  have  been  decided  ^nce 
the  passage  of  the  act  of  1857 :  Supervisors  v.  Stale's  At- 
Uyimey;  Ban^eit  v.  Brooks;  Branch  v.  Mitchell;  Kernan  v. 
GHffith;  BobinsonY.Fon-^t;  and  Railroad  Company  y .  Smith ; 
and  it  would  be  simply  absurd  to  assume  that  the  courts,  in 
investigating  these  cases,  failed  to  consider  the  effect  either 
of  the  act  of  1857  or  the  act  of  1855  upon  the  original  act 
of  1850.  In  reaching  the  conclusions  arrived  at,  they  must 
have  had  before  them  all  the  acts  of  Congress  on  this  sub- 
ject. All  the  decisions  clearly  indicate  that  the  clause  in 
section  2,  of  the  act  of  1850,  providing  that  the  title  vest 
upon  the  issuing  of  patent,  was  not  regarded  as  constituting 
a  limitation  upon  the  grant,  and  also  that  the  confirmatory 
act  of  1857  did  not  have  the  limiting  effect  sought  to  be 
given  it  by  appellant's  counsel. 

That  this  question  was  fully  considered  in  the  case  last 
cited,  is  apparent  from  the  dissenting  opinion  of  Clifford,  J. 
In  hiK  opinion,  the  title  to  the  swamp  and  overflowed  land 
remains  in  the  United  States  until  all  steps  contemplated 
by  the  acts  are  taken,  and  patent  must  issue  before  the 
States  acquire  a  fee-simple,  and  before  the  legislatures 
of  the  States  can  dispose  of  the  lands.  After  stating  the 
objects  of  the  act  of  1857,  he  says:  "Such  a  law  was  cer- 
tainly unnecessary,  if  the  construction  of  the  original  act 
adopted  in  the  opinion  just  read  (by  Miller,  J.)  is  correct, 
as,  in  that  view,  the  original  act  vested  a  fee-simple  title 
in  the  States  without  the  necessity  of  waiting  for  any  action 
on  the  part  of  the  Land  Department;  and,  if  so,  then  it 
follows  that  the  States  may  select  for  themselves,  and,  if 
their  title  is  questioned  by  the  United  States,  or  by  in- 
dividuals, they  may  claim  of  right  that  the  matter  shall  be 
determined  by  a  jury." 

These  deductions  clearly  follow  from  the  premises  laid 
down  in  the  opinion  of  the  court,  and  instead  of  weakening 
and  countervailing,  they  strengthen  and  confirm  that  opin- 
ion. .Upon  a  careful  review  of  all  these  cases,  we  can 
reach  no  other  conclusion  than  that  the  act  of  1850  was  a 
grant  inprceseniiy  operating  upon  certain  and  unknown  prem- 
ises—  "swamp  and  overflowed  lands" — and  investing  in 
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those  states  in  the  Union  at  the  time  of  its  passage  a  fee- 
simple  title  thereto.  Indeed,  if  there  were  no  authorities 
touching  this  point,  the  same  conclusion  must  be  reached 
solely  upon  principle,  for  the  grant,  being  a  legislative 
grant,  propria  vigore,  passed  to  the  grantee  immediately  all 
the  estate  which  the  grantor  had  in  the  subject-matter  of 
the  grant,  except  what  is  expressly  excepted.  ( United  Slates 
V.  Percheman,  7  Pet.  51;  Mitcliell  v.  United  States,  9  Pet. 
711;  United  States  v.  Brooks,  10  How.  442;  Lessieiir  v.  Price, 
12  How.  69;  Ladiga  v.  Rowland,  2  How.  681;  Godfrey  v. 
Beardsley,  2  McLean,  412.) 

The  United  States  had  a  fee-simple  title  to  all  the  un- 
sold swamp  and  overflowed  land  at  the  time  of  the  passage 
of  the  act  of  1850,  and  hence  a  fee-simple  passed  to  the 
States  affected  thereby.  No  subsequent  act  of  Congress 
could  diminish  the  estate  or  clog  it  with  new  conditions  or 
except  from  the  operation  of  the  grant  any  swamp  and  over- 
flowed lands  not  originally  excepted.  Generally,  title  once 
parted  with  is  gone  forever.  A  fee-simple  estate  passed  to 
a  grantee  cannot  be  affected  by  subsequent  unilateral  acts 
of  the  grantor.  Hence  the  acts  of  1856  and  1867  cannot  be 
regarded  as  affecting  the  estate  or  the  title.  And  these  views 
are  abundantly  fortified  by  the  fact  that  there  is  an  utter 
absence  in  all  the  acts  of  any  express  words  or  reasonable 
implication  by  which  the  title  of  the  State  should  be  di- 
vested or  the  land  revert  to  the  General  Government  in  any 
manner  or  by  any  method  known  to  the  law.  The  question 
of  the  character  of  the  grant  is  no  longer  an  open  one. 

The  second  section  of  the  act  of  1850,  in  pointing  out  the 
duty  of  the  Secretary  of  the  Interior,  is  simply  matter  of 
direction  to  a  ministerial  officer;  the  patent  provided  for 
operates  only  by  way  of  further  assurance,  and  the  trust 
raised  by  the  proviso  is  a  matter  of  legislative  and  not  of 
judicial  concern.  Hence  the  diversion  of  the  proceeds  of 
the  sales  of  swamp  and  overflowed  lands  from  the  purposes 
expressed  in  the  act  of  Congress  to  those  of  aiding  in  the 
construction  of  certain  works  of  internal  improvement,  pro- 
vided for  by  the  Legislative  Assembly  of  the  State  of  Ore- 
gon, in  no  way  operates  to  defeat  the  title  of  the  State. 
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The  act  of  1855  in  no  way  affected  the  title  acquired  in 
virtue  of  the  original  act ;  neither  did  the  confirmatory  act 
of  1857;  and  the  congressional  recognition  by  this  last  act  of 
the  proposition,  that  prior  to  the  issuing  of  patent  the  fee- 
simple  to  the  land  remains  in  the  General  Goyernment,  is  a 
solecism  unworthy  the  serious  attention  of  the  court. 

Having  reached  these  conclusions/  we  revert  to  the  con- 
sideration of  the  act  of  March,  1860,  by  which  the  provisions 
of  the  act  of  1850  were  extended  to  Oregon.  Every  argu- 
ment hereinbefore  advanced,  and  every  conclusion  following 
therefrom,  is  as  applicable  to  the  act  of  1860  as  to  the  act  of 
1850,  unless  the  proviso  in  the  first  section  of  the  act  of 
1860  operates  as  a  limitation  upon  the  grant.  By  the  pur- 
view or  body  of  the  act,  viewed  in  the  light  of  the  authorities 
heretofore  cited,  Oregon  became  invested  with  a  fee-simple 
title  to  the  swamp  and  overflowed  lands  within  her  borders, 
immediately  upon  itsf)assage.  The  exception  of  any  "lands 
which,  the  Government  of  the  United  States  may  have  re- 
served, sold  or  disposed  of  (in  pursuance  of  any  law  here- 
tofore enacted)  prior  to  the  confirmation  of  title  to  be 
made  under  the  authority  of  the  said  act,"  is  repugnant  to 
the  purview  of  the  act  and  cannot  staixd.  We  cannot  bring 
ourselves  to  believe  that  Congress  intended  to  take  away 
any  part  of  the  particular  lands  granted  by  the  body  of  the 
act,  by  the  subsequent  general  words  quoted.  The  peculiar 
potency  of  the  words  **  prior  to  tlie  confirmation  of  title,"  is 
dispelled  by  the  addition  of  the  words  which  follow  them, 
"  to  be  made  under  the  authority  of  said  act,"  for  it  is  settled 
by  the  highest  judicial  authorities  that  under  said  act 
(1850)  no  confirmation  of  title  was  necessary.  The  grant 
was  in  prcesenli — the  title  a  fee-simple — the  patent  operating 
only  by  way  of  further  assurance.  Therefore,  this  proviso 
has  no  greater  effect  upon  the  general  purview  of  the  act  of 
1860  than  the  confirmatory  act  of  1857,  and  the  clause  in  the 
third  section  of  the  act  of  1850,  "  vesting  fee-simple  upon 
patent,"  taken  together,  have  upon  the  general  purview  of 
the  act  of  1850.  Hence  the  conclusions  reached  in  relation 
to  the  act  of  1850  are  alike  applicable  to  the  act  of  1860. 

The  appellant  claims  under  the  Pre-emption  Act  of  1841. 


62  MoCracken  v.  Swartz.  [Sup.  Ct. 

Points  decided. 

(5  U.  S.  Stats.  453.)  It  is  admitted  that  the  lands  in  con- 
troversy are  '*  swamp  lands;"  and  such  being  the  fact,  Stott 
acquired  no  legal  or  equitable  rights  therein  because  the 
officers  of  the  United  States  local  land  office  saw  fit  to  ac- 
cept or  entertain  his  application  for  their  pre-emption  under 
the  act  of  1841,  for  the  United  States  had  no  legal  or  equi- 
table rights  therein. 

The  appellant  filed  his  declaratory  statement  August  28, 
1871,  and  made  final  proof  March  4,  1872.  The  lands  in 
controversy  were  selected  and  sold  by  virtue  of  the  act  of 
1870  (Session  Laws,  1870,  164),  and  the  facts  do  not  show 
them  to  belong  to  any  of  the  classes  of  claims  the  title  to 
which  was  quieted  by  the  act  of  1872.  (Session  Laws,  1872, 
139.) 

It  was  contended  by  counsel  that  the  State  could  not 
claim  the  lands  in  controversy  at  the  time  she  did,  because 
it  does  not  appear  that  they  w^ere  selected  within  the  two 
years  prescribed  "by  the  second  section  of  the  act  of  1860. 
We  cannot  give  our  assent  to  this  position,  because  we  are 
of  opinion  that  the  designation  of  the  time  within  which 
the  lands  were  to  be  selected  was  not  intended  e^  a  limita- 
tion of  the  power  of  the  selecting  officer.  Any  other  view 
would  be  antagonistic  to  the  character  of  the  grant.  This 
provision  in  relation  to  time  is  directory,  and  the  State 
lost  no  rights  by  not  complying  strictly  therewith. 

Upon  a  careful  review  of  the  whole  case,  we  are  of  opin- 
ion that  the  decree  rendered  by  the  court  below  should  be 
affirmed.     It  is  so  ordered. 

Decree  affirmed. 


JULIA  A.  McCEAOKEN  and  WILLIAM,  her  Husband, 
Respondents,  v.  ALONZO  SWARTZ,  Appellant. 

Sgibk  Facias. — What  is  necessary  to  be  set  out  in  the  declaration  or  verified 
motion  in  a  proceeding  in  the  nature  of  soire  facias. 

Appeal  from  Marion  County. 

* 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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MaUoinf  &  Shato,  for  Appellant. 
Boise  &  Willis^  for  Bespondent. 

By  the  Court,  McAbthur,  J. : 

This  is  a  proceeding  in  the  nature  of  scire  facias.  The 
verified  motion,  which,  under  the  Code,  takes  the  place  and 
answers  the  purpose  of  a  declaration,  sets  forth  that  on 
March  1&,  1867,  a  decree  was  rendered  by  the  Circuit  Court 
for  Marion  County  in  favor' of  Julia  A  Swartz  and  against 
Alonzo  Swartz,  for  the  sum  of  one  hundred  dollars  per 
annum  from  the  date  of  said  decree,  to  be  paid  to  said  Julia 
A.,  as  alimony  for  her  support  and  that  of  her  family;  that 
there  fell  due  March  18,  1868,  the  sum  of  one  hundred  dol- 
hirs,  and  on  March  18  of  each  succeeding  year  a  like  sum; 
the  amount  due  at  the  filing  of  said  motion  being  five  hun- 
dred dollars  and  interest;  that  no  payment  has  ever  been 
made  on  said  decree,  and  no  execution  has  ever  been  issued 
to  enforce  the  payment  of  any  part  thereof;  that  since  the 
rendition  of  said  decree,  and  on  December  24,  1869,  said 
Julia  A.  intermarried  with  William  McCracken,  and  they 
are  now  husband  and  wife. 

The  answer  denies  the  rendition  of  the  decree;  denies 
that  there  fell  due  on  said  pretended  decree  the  sums  stated 
in  the  verified  motion;  denies  that  there  is  now  due  Julia 
A.  the  sum  of  five  hundred  dollars  as  alleged,  or  otherwise; 
and  further,  the  answer  alleges  that  when  the  original  suit 
was  instituted,  the  defendant  was  without  the  State,  and 
that  he  did  not  return  until  long  after  the  rendition  of  the 
pretended  decree;  that  he  never  appeared,  either  in  person 
or  by  attorney,  and  was  never  personally  served  with  sum- 
mons; that  no  sufficient  showing  was  ever  made  to  give  the 
court  jurisdiction  to  order  publication  of  summons;  that 
no  such  summons  as  was  by  law  required  was  ever  made  in 
said  suit  and  served  on  the  defendant,  by  publication  or 
otherwise;  that  the  said  pretended  decree  was  obtained 
without  notice  to  defendant  and  by  fraud  on  the  part  of  the 
plaintiff,  and  that  when  said  pretended  decree  was  entered. 
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the  court  had  not  acquired  jurisdiction  of  the  person  of  de- 
fendant. 

The  reply  puts  in  issue  all  the  allegations  constituting  the 
further  answer  or  defense,  and  avers  that  by  the  original  de- 
cree the  bonds  of  matrimony  which  had  existed  between 
Julia  A.  and  Alonzo  Swartz  were  dissolved,  and  the  sum 
specified  was  the  alimony  granted  by  the  court.  That  the 
defendant  recognized  the  validity  of  the  decree,  and,  since 
its  rendition,  has  intermarried,  and  that  by  reason  thereof 
he  is  estopped  to  deny  the  validity  thereof. 

The  answer  of  the  defendant  is  in  eflfect  the  plea  nid  del 
record,  which,  with  that  of  payment,  release  or  dischargQ, 
constitute  all  the  pleas  that  can  be  interposed  to  a  declara- 
tion, or  a  writ  of  scire  facias.  By  the  defendant's  demur- 
rer, the  overruling  of  which  is  assigned  as  error,  the  suffi- 
ciency of  the  verified  motion  is  attacked.  In  this  proceeding 
all  that  was  necessary  for  the  moving  party  to  set  forth  in 
hi3  verified  motion  ^as  such  a  state  of  facts  as  showed  that 
a  judgment  had  been  rendered  by  the  same  court,  at  a  cer- 
tain time,  by  which  it  was  adjudged  that  one  party  should 
pay  the  other  a  certain  sum  of  money.  It  is  not  essential, 
nor  is  it  proper  practice,  to  set  out  the  record  of  the  pro- 
ceedings in  the  parent  cause,  or  rather  the  original  suit, 
that  have  passed  in  rem  jndicalem.  Appellant  charges  that 
the  decree  herein  is  void,  for  the  reason  that  the  court  had 
not  jurisdiction.  This  was  one  of  the  questions  necessarily 
submitted  to  the  court  below,  for  upon  the  fact  of  juris- 
diction in  the  original  suit  turned  the  fact  of  the  indebted- 
ness of  the  defendant,  and  the  order  adjudging  that  execu- 
tion issue  on  the  decree  settles  the  question  in  favor  of  the 
jurisdiction.  The  rule  in  relation  to  the  presumption  of 
jurisdiction,  as  laid  down  in  Grigiwii's  Lessees  v.  Astor  (2 
How.  U.  S.  340),  and  in  Hahn  v.  "^elly  (34  Cal.  408),  ap- 
plies with  much  force  to  the  case  in  hand.  The  original 
decree  is  not  before  us,  and  we  are  bound  to  presume  that 
an  inspection  thereof  by  the  court  below  disclosed  all  the 
facts  necessary  to  give  the  court  jurisdiction  at  the  time  the 
original  decree  was  entered,  and  also  to  entertain  the  pro- 
ceeding to  obtain  an  execution  at  the  time  when  the  same 
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was  sought.  As  has  been  stated,  the  defense  was  that  of 
nul  iiel  record^  and  this  plea  was  determined  by  the  court 
from  an  inspection  of  the  record;  and  that  record  not  being 
here  for  our  inspection,  and  the  presumption  being  in  favor 
of  the  court  below,  we  have  no  other  course  but  to  affirm 
the  order. 

In  the  argument  it  was  said  that  an  affirmance  of  the  order 
would  be  absolutely  unjust,  for  the  reason  that  it  would  be 
in  effect  obliging  Swartz  to  contribute  toward  the  mainte- 
nance of  another  man's  wife.  Trae,  this  is  unfortunately  the 
case,  but  the  fault  rests  with  Swartz  alone.  Upon  the  mar- 
riage of  his  divorced  wife  it  was  his  duty  to  go  before  the 
court  which  decreed  the  divorce,  and  procure  a  modification 
of  that  part  of  the  decree  granting  her  alimony.  Had  he 
made  the  application  at  the  proper  time,  and  to  the  proper 
tribunal,  he  doubtless  would  have  obtained  adequate  relief. 

Decree  affirmed. 
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HENBIETTA  GOODMAN  v.  JOSIAH  MYBICK. 

Truk  Link  of  Subykt. — In  the  govemmeDt  surveys  the  line  actually  ran 
by  the  original  sarveyora  is  the  trae  line. 


Appeal  from  Multnomah  County.  '  89  m 


6     fi5, 

This  is  a  suit  for  an  injunction  to  restrain  the  defendant  ^  ~ 

from  erecting  certain  buildings  on  A  street,  in  the  city  of 
Portland,  to  the  irreparable  damage  of  the  adjacent  prem- 
ises of  the  plaintiff.  The  answer  admits  that  there  is  a 
street  called  A  street,  thirty  feet  in  width,  dedicated  and 
laid  out  by  John  H.  Couch,  the  owner  of  the  land,  but  de* 
nies  that  the  buildings  mentioned  in  the  complaint  are  situ- 
ated on  any  part  of  said  street.  The  question  submitted  to 
the  court,  upon  the  trial,  was  the  proper  location  of  the 
southern  boundary-line  of  A  street.  It  was  admitted  by  the 
parties  that  A  street  is  thirty  feet  in  width,  and  that  it  lies 
along  the  southeni  boundary-line  of  the  land  claim  of  John 
H.  Couch,  and  that  said  line  is  the  southern  line  of  said 
street;  that  it  commences  at  the  northeastern  corner  of  the 
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donation  land  claim  of  Benjamin  Stark;  that  a  atone  monu- 
ment, referred  to  in  the  evidence,  at  the  east  side  of  Front 
street  and  the  south  side  of  A  street,  at  the  northwest  corner 
of  central  block,  is  in  the  line  between  the  land  claims  of 
John  H.  Oouch  and  Benjamin  Stark;  that  the  southern 
boundary-line  of  the  land  claim  of  John  H.  Oouch,  and  the 
northern  boundary-line  of  the  land  claim  of  Benjamin 
Stark,  are  the  same  line.  Both  of  the  above  claims  were 
held  under  the  act  of  Congress  approved  September  27, 
1850,  commonly  called  the  Donation  Law.  The  patent  from 
the  United  States  gives  the  course  of  the  division  line  at 
N.  89^  10^  W.,  and  the  plaintiff  claims  that  the  line  should 
be  established  by  commencing  at  the  agreed  monument,  at 
the  corner  of  Front  and  A  streets,  and  running  westerly  upon 
this  course.  The  defendant  claims  that,  at  the  point  at 
which  the  division  line  crosses  the  government  line  be- 
tween sections  thirty-three  and  thirty-four,  in  township  one 
north,  of  range  one  east,  a  government  stake  was  established, 
marked  "S.  33"  on  one  side,  **S.  34"  on  the  other,  and 
**0.  45,"  which  indicates  that  the  division  line  crossed  at 
this  point.  He  also  claims  that,  having  established  the 
last-mentioned  stake  as  a  point  upon  the  government  line, 
it  follows  that  the  true  division  line  is  a  direct  one  from  the 
stake  on  the  section  line  to  the  agreed  monument  at  the 
corner  of  Front  and  A  streets. 

The  testimony  introduced  by  the  defendant  upon  this 
point  is  substantially  as  follows:  C.  W.  Burrage,  who  had 
been  county  and  city  surveyor  for  six  or  seven  years,  first 
surveyed  the  north  line  of  the  Stark  claim  in  1862;  he  also 
surveyed  it  in  1864  and  1866.  In  1862  the  survey  was  com- 
menced from  the  stone  monument  at  the  corner  of  A  and 
Front  streets,  and  after  running  west  the  distance  to  the 
section  line  as  given  in  the  field  notes  of  the  original  sur- 
vey, he  found  a  stake  marked  S.  33  on  one  side,  S.  34  and 
C.  45  on  the  other,  which  would  indicate  that  the  post  was 
set  in  the  line  between  sections  thirty-three  and  thirty-four, 
and  also  in  the  line  of  the  Stark  claim,  which  is  No.  45. 
This  stake  was  verified  by  measuring  south  the  distance 
stated  in  the  field  notes  to  the  section  corner,  as  well  as 
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north  to  the  half-mile  stake.     The  position  of  the  stake  was 
found  to  be  correct,  the  distance  to  the  section-post  corre- 
sponding vifchin  two  or  three  links  to  that  mentioned  in  the 
fi^ld  notes.     The  coarse  of  the  line  as  given  in  the  field 
notes  is  N.  89°  10'  W.    The  course  of  the  direct  line  as  run 
by  Burrage  is  N.  8SP  36'  W.,  and  passes  nine  feet  north  of 
the  buildings  of  the  defendant  mentioned  in  the  complaint. 
The  distance  from   the  monument  at  the  corner  of  Front 
and  A  streets  to  the  post  in  the  section  line  is  forty-seven 
chains  and  forty-five  links.    The  location  of  the  line  was  en- 
deavored to  be  established  by  the  plaintiff  by  the  testimony 
of  several  persons,  one  of  whom,  D.  P.  Thompson,  a  sur- 
veyor, was  present  when  Mr.  Trutch  made  the  government 
survey  of  the  north  line  of  the  Stark  claim  in  1853  or  1854. 
The  line  run  was  blazed.     The  ground  at  that  time  was  cov- 
ered with  brush  and  logs.     It  has  since  been  cleared,  and 
there  is  nothing  now  to  identify  the  original  line  except  to 
run  from  the  northeast  corner  on  the  bank  of  the  river  on 
the  course  indicated  in  the  field  notes.   He  had  surveyed  the 
line  again  in  August,  1871,  but  recognized  none  of  the  monu- 
ments pr  surveyor's  marks  made  at  the  time  of  the  original 
survey,  although  his  attention  had  been  called  to  the  stake 
discovered  by  Burrage.     A.  B.  Hallock,  a  surveyor,  had 
set  the  monument  at  the  corner  of  A  and  Front  streets,  and 
knew  where  the  original  line  between  Stark  and  Couch  was 
run  and  marked.     A  live  tree  stood  near  the  west  side  of 
Fifth  street,  blazed  on  the  east  and  west  sides,  ten  inches 
in  diameter.     This  tree  was  cut  down  in  1855,  and   the 
stump  removed  in  1858.     The  centre  of  the  tree  was  about 
thirty  feet  south  of  the  fence  on  the  north  line  of  A  street. 
Joseph  Tucker  testified  that  the  line  of  the  Stark  claim  was 
blazed,  and  fixed  it  at  the  same  place. 
The  court  below  dismissed  the  bill. 

Thayer  dt  Williams,  for  Appellant. 
ShaUuck  dk  Killin,  for  Bespondent. 

By  the  Court,  Mosher,  J. : 

The  question  in  this  suit  is  the  identification  of  a  line  in 
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the  government  surveys,  all  claims  under  the  act  of  Sep- 
tember 27,  1850,  being  recognized  as  legal  subdivisions. 
We  find  the  law  to  be,  that  in  the  government  surveys  the 
line  actually  run  upon  the  ground  by  the  original  surveyors 
is  the  true  line.  Courses  and  distances,  as  contained  in  the 
field  notes  and  plats,  are  but  descriptions  which  serve  to 
assist  in  ascertaining  where  the  line  was  actually  run.  The 
law  lays  down  no  fixed  rule  as  to  whether  courses  or  distances 
shall  govern,  as  this  depends  upon  the  circumstances  of  each 
particular  case.  Marked  lines  and  comers  are  the  best  evi- 
dence, and  when  they  are  established,  courses  and  distances 
must  yield  to  them.  In  determining  this  fact  the  court  or 
jury  must  be  governed  by  that  evidence  which  carries  con- 
.viction  to  their  minds.  It  is  claimed  by  the  respondent 
that,  having  established  the  point  at  which  the  claim  line 
crossed  the  section  line,  the  true  line  is  a  direct  one  from 
that  point  to  the  agreed  monument  at  the  cornes  of  Front 
and  A  streets.-  This  position  would  be  correct  if  the  court 
were  not  satisfied  from  the  evidence  that  the  line,  as  actu- 
ally run,  was,  as  claimed  in  the  complaint,  as  far  west  as 
the  premises  in  controversy.  Beyond  this  the  CQurt  ex- 
presses no  opinion. 

The  decision  of  the  Circuit  Court  will  be  reversed  and  a 
decree  entered  in  accordance  with  this. 


STATE  OP  OEEGON,  Respondent,  v.  ROBERT  BRUCE, 

Appellant. 

Indictment  for  Illbqal  Voting — Whbn  Sufficient  afteb  Verdict. — An 
indictment  for  illegal  voting,  based  upon  $  630  of  the  Criminal  Code, 
is  sufficient  after  verdict,  when  it  charges  the  defendant  with  having  will- 
folly,  knowingly  and  unlawfully  voted  at  a  legally  authorized  election 
for  representative  to  the  Congress  of  the  United  States,  held  at  a 
specified  time  and  place,  although  the  indictment  does  not  disclose  the 
reason  of  the  disqualification  of  defendant. 

Idem. — The  defendant,  in  order  to  have  availed  himself  of  the  defect  in  the 
indictment,  in  not  specifying  wherein  the  illegality  of  the  vote  com- 
plained of  consisted;  should  have  done  so  by  demurrer. 

Idem — Objection  Waivkd  bt  Failubb  to  Demub. — The  objection  that 
**  the  indictment  does  not  substantially  conform  to  the  requirements  of 
chapter  eight  of  the  Criminal  Code,"  is  waived  by  a  failure  to  demur. 
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Appeal  from  Multnomah  County. 

The  indictment  is  as  follows : 

"Robert  Bruce  is  accused,  by  the  grand  jury  of  the 
county  of  Multnomah,  by  this  indictment,  of  the  crime  of 
voting  illegally,  committed  as  follows : 

"The  said  Robert  Bruce,  on  the  13th  day  of  October, 
A.  D.  1873,  in  the  county  of  Multnomah  and  State  of  Oregon, 
in  the  precinct  of  East  Portland,  in  said  county  and  State, 
did  willfully,  knowingly  and  unlawfully,  vote  at  a  legally 
authorized  election,  then  and  there  being  held  for  the  pur- 
pose of  electing  a  representative  to  the  Congress  of  the 
United  States,  he,  the  said  Robert  Bruce,  then  and  there 
having  no  lawful  right  to  vote  at  said  precinct  of  East  Port- 
land; and  he,  the  said  Robert  Bruce,  then  and  there  well 
knowing  himself  not  entitled  by  law  to  vote  thereat,  con- 
trary to  the  statute,"  etc. 

Appellant,  without  objection  to  the  sufficiency  of  this  in- 
dictment, pleaded  not  guilty  thereto,  and  upon  the  trial 
was  convicted  of  the  crime  as  charged.  Thereupon,  by  his 
counsel,  he  filed  a  motion  in  arrest  of  judgment,  and  for  a 
new  trial,  which,  upon  the  hearing  thereof,  was  overruled  by 
the  court,  and  he  was  sentenced  to  pay  a  fine  of  four  hun«> 
dred  dollars. 

The  errors  relied  upon  on  the  motion  were :  error  in  ad- 
mitting in  evidence,  against  the  objection  of  appellant,  the 
poll-books  of  South  Portland,  Morrison  and  Northeast 
Portland  precincts;  in  admitting  in  evidence  testimony 
tending  to  show  that  appellant  voted  on  the  13th  day  of 
October,  1873,  at  the  different  precincts  above  named;  in 
admitting  testimony  to  show  that  the  defendant  was  a  citizen 
of  the  State  of  Oregon,  and  entitled  to  vote  at  any  general 
or  special  election  held  therein. 

Ball  &  StoU  and  C.  W.  Parriah,  for  Appellant. 

Durham  &  Thyinpson^  for  the  State. 

By  the  Court,  Bonham,  J. : 

It  is  claimed  by  counsel  for  appellant  in  this  case : 
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1.  That  the  facts  charged  in  the  indictment  do  not  con- 
stitute a  crime. 

2.  That  there  was  a  fatal  variance  between  the  evidence 
adduced  by  the  State  and  the  allegations  q^  the  indictment. 

3.  That  the  court  erred  in  admitting  irrelevant  testimony 
tending  to  show  that  defendant  voted  at  places  in  Mult- 
nomah County,  on  October  13,  other  than  East  Portland 
precinct. 

These  three  propositions  embrace  all  the  questions  nec- 
essary to  be  consid&red  in  this  case,  inasmuch  as  the  other 
objection,  that  the  verdict  of  the  jury  was  against  the  evi- 
dence, could  in  no  event  be  made  available  in  the  absence 
of  a  showing  of  all  the  evidence  in  the  case,  which  the  bill 
of  exceptions  does  not  pretend  to  give. 

The  statute  upon  which  this  indictment  is  based  (Crim. 
Code,  g  630),  reads  as  follows:  "If  any  person  shall  vote 
or  offer  to  vote  at  any  legally  authorized  election  in  this 
State,  knowing  himself  not  entitled  by  law  to  vote  thereat, 
or  shall  vote  or  offer  to  vote  at  any  poll  or  in  any  precinct 
at  any  such  election,  knowing  himself  not  entitled  by  law 
to  vote  at  such  poll  or  in  such  precinct,  such  person,  upon 
conviction  thereof,  shall  be  punished,"  etc. 

It  was  conceded  on  the  argument,  and  the  bill  of  excep- 
tions shows,  that  Bobert  Bruce,  the  appellant,  was  a  lawful 
voter  within  the  State  of  Oregon  on  the  13th  day  of  October, 
1873,  and  it  would  follow,  under  our  Constitution  and  elec- 
tion laws,  that  he  had  the  right  on  that  day  to  cast  one  vote 
at  any  voting  precinct  within  the  State  for  representative  in 
Congress,  provided  there  was  a  legally  authorized  election 
for  the  same  then  held. 

In  view  of  these  facts,  is  the  indictment  in  this  case  suf- 
ficient to  sustain  the  verdict  and  the  judgment  pronounced 
upon  it?  While  we  agree  that  a  demuirer  to  this  indictment 
should  have  been  sustained,  had  one  been  interposed,  on 
the  ground  that  it  does  not  substantially  conform  to  the  re- 
quirements of  chapter  eight,  title  one,  of  the  Criminal  Code, 
yet  we  do  not  think  that  the  defects  in  the  same  are  of  such 
a  character  that  they  may  be  successfully  urged  on  motion  in 
arrest  of  judgment  or  upon  appeal. 
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Under  the  provisions  of  chapter  eight,  title  one,  of  the 
Code  of  Criminal  Procedure,  the  defendant  had  the  right, 
if  he  had  chosen  at  the  proper  time  and  in  the  proper  man- 
ner to  have  demanded  it,  to  have  required  that  the  State 
should  specify  wherein  and  for  what  reason  he  was  charged 
to  have  been  an  illegal  voter^whether  because  he  was 
charged  to  be  a  minor,  a  non-resident  of  the  State,  an  alien 
who  had  not  declared  his  intention  to  become  a  citizen,  as 
required  by  law,  or  that  he  was  not  entitled  to  vote  at  the 
time  and  place  charged,  because  he  had  already  voted  at 
the  same  election  at  some  ofcher  time  and  place. 

But  having  slept  upon  his  rights  by  failing  to  demand, 
by  demurrer,  a  fuller  specification  of  the  facts  and  circum- 
stances necessary  to  the  complete  identification  of  the  trans- 
action charged  against  him  as  a  crime,  he  cannot  be  heard  to 
object  to  the  indictment  after  a  trial  upon  the  merits,  when 
it  substantially  charges  a  ciime  in  the  language  of  the 
statute. 

By  his  silence  and  acquiescence,  the  defendant  virtually 
says:  ''I  understand  the  nature  and  cause  of  the  accusation 
against  me,  and  am  ready  to  meet  it  upon  the  issues  of  fact 
raised  by  my  plea  oJF  not  guilty.''  If  the  defendant  had  not 
80  understood  the  accusation,  it  was  his  right  and  duty  to 
have  said  so  by  demurrer,  without  putting  the  court  and  its 
officer,  and  the  county,  to  the  unnecessary  labor  and  ex- 
pense of  a  trial,  by  the  result  of  which  he  had  resolved,  in 
advance,  not  to  abide,  if  the  issue  should  be  found  against 
him. 

This  reasoning,  of  course,  does  not  apply  to  an  indict- 
ment which  is  subject  to  the  objections  raised  by  the  first 
and  fourth  grounds  of  demurrer,  as  specified  by  statute. 
(Grim.  Code,  gg  123,  131.) 

Counsel  for  appellant  in  this  case,  in  support  of  their 
position  that  the  indictment  is  fatally  defective  in  not  speci- 
fying the  grounds  of  the  disqualification  of  defendant  as  a 
voter  at  East  Portland  precinct,  cite,  with  much  reliance, 
the  case  of  Quinn  v.  The  State  (9  American  K.  764),  in 
which  the  Supreme  Court  of  the  State  of  Indiana  held  that 
an  indictment  for  illegal  voting  very  similar  to  this  was  in- 
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snfBcient,  because  it  did  not  sufficiently  inform  the  defend- 
ant of  the  precise  nature  of  the  offense  charged^  so  as  to 
enable  him  to  prepare  for  bis  defense;  but  in  the  case  re- 
ferred to,  it  ivill  be  observed  that  a  motion  to  qicash  the  in- 
dictment was  interposed  by  the  defendant,  which,  after 
argument,  was  overruled  by  the  court  below,  and  exceptions 
to  the  ruling  duly  taken.  In  the  case  in  hand,  if  the  indict- 
ment had  been  demurred  to,  and  the  demurrer  had  been 
overruled,  we  should  hold  the  same  as  was  held  by  the  Su- 
preme Court  of  Indiana  in  Quinn  v.  The  State;  but  the 
cases  do  not  stand  alike — the  motion  to  quash  under  the 
Indiana  practice  being  equivalent  to  the  demurrer  under 
ours. 

To  hold  that  every  minor  defect  in  an  indictment  may, 
for  the  first  time,  be  taken  advanta^  of  after  trial  upon  the 
merits,  would  do  violence  not  only  to  the  spirit,  but  to  the 
letter  of  our  Code  of  Criminal  Practice,  and  would  result 
in  entailing  upon  the  public  unnecessary  expense,  and  in 
many  instances  in  thwarting  the  ends  of  justice. 

We  hold,  then,  that  the  indictment  in  this  case,  although 
defective  in  the  respects  hereinbefore  mentioned,  does 
charge  a  crime,  and  that  its  defects,  not  having  been  ob- 
jected to  by  demurrer,  are  cured  after  verdict.  This  view 
of  the  case,  as  to  the  sufficiency  of  the  indictment,  disposes 
of  the  second  and  third  objections  against  the  appellant, 
involving  the  questions  of  irrelevancy  of  the  testimony  and 
the  alleged  variance  between  the  proofs  and  the  allegations 
of  the  indictment. 

Judgment  affirmed. 
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iMGTBUcnoNs —Deobbe  OF  Cebtaintt  with  which  the  Offen^  must  be  .y*  ^ 

Shown. — A  refusal  to  instrnct  the  jnry  that  "the  hypothesis  contended  1 1|   ,J^ 

for  mnst  be  established  to  an  absolute  moral  certainty,  to  the  entire  f  x-  |.i!8_157 

elusion  of  any  other  hypothesis  being  true,  or  the  jury  mnst  find  the  de- 
fendant not  guilty,  V  is  not  error.  The  law  in  criminal  cases  does  not 
require  such  certainty  as  precludes  the  possibility  of  doubt.  It  is  suffi- 
cient if  the  guilt  of  the  accused  be  established  '*  beyond  a  reasonable 
doubt." 

Idem — Each  Negessabt  Fact  must  be  Established. — ^Each  fact  necessary  to 
the  conclusion  sought  to  be  established  must  be  proved  by  competent 
evidence  beyond  a  reasonable  doubt. 

Idem — When  thebe  is  no  Testdiont. — The  court  may  refuse  to  instruct  the 
jury  when  there  is  no  testimony  to  which  such  instructions  can  apply. 

Testimony — Immatebzal  Fact. — ^Where  the  crime  charged  is  manslaughter, 
committed  by  attempting  to  procure  abortion,  it  is  immaterial  whether 
deceased,  prior  to  the  commission  of  the  crime,  made  an  attempt  upon 
herself  or  not,  unless  such  attempt  contributed  to  her  death. 

Idem— Bepbesentations  of  a  Sick  Pebson. — Bepresentations  of  a  sick  per- 
son as  to  the  nature  of  the  malady  or  bodily  feelings  under  which  he  is 
suffering,  if  made  to  a  medical  attendant,  are  always  received  as  orig- 
inal evidence. 

Idem— Opinions  of  Medical  Expebts— Fobm  of  Intebbooatobies. — Opin- 
ions of  medical  men  as  to  the  cause  of  death  may  be  given.  The  form 
of  the  interrogatory  is  a  question  addressed  to  the  discretion  of  the 
court,  subject  to  such  considerations  as  the  nature  of  the  particular 
matter  under  examination  and  the  character  and  ability  of  the  witnesses. 

Eeb  Gesta. — ^Declarations,  to  become  part  of  the  res  gestae,  must  have 
been  made  at  the  time  of  the  act  done  which  they  are  supposed  to  char- 
acterize. 

Appeal  from  Multnomah  County. 

The  appellant^  a  physician^  was  indicted  jointly  with  one 
Charles  Mealey  for  the  crime  of  manslaughter  in  producing 
abortion,  committed  on  the  25th  day  of  October,  1873,  by 
administering  drugs  and  medicines  to,  and  by  the  use  of  in- 
struments upon  one  Mary  E.  Hardman,  a  single  woman, 
pregnant  with  child,  by  which  means  the  death  of  the  said 
Mary  was  produced.  Separate  trials  having  been  granted, 
he  was  tried  in  the  Circuit  Court  for  Multnomah  County  in 
November,  1873,  convicted  and  sentenced  to  five  years'  im- 


74         State  op  Oregon  v.  Glass.     [Sup.  Ct. 

statement  of  Facts. 


prisonment;  from  which  judgment  he  appeals  to  this  Court. 
The  errors  relied  upon  in  the  appeal  are  as  follows: 

1.  In  admitting  the  testimony  of  physicians  as  t6  what 
deceased  did  and  said  to  them  concerning  her  pregnancy. 

2.  In  admitting  the  testimony  of  a  medical  witness  to 
prove  that  deceased  died  from  hemorrhage  caused  by  the  re- 
moval of  a  foetus. 

3.  In  refusing  to  admit  the  testimony  of  the  wife  of  de- 
fendant Mealey  as  to  statements  made  by  her  husband  to 
her  at  the  time  he  started  with  deceased  to  go  to  Portland^ 
concerning  the  object  of  their  journey. 

4.  In  refusing  to  instruct  the  jury — First.  That  the 
hypothesis  contended  for  by  the  prosecution  must  be  estab- 
lished to  an  absolute  moral  certainty^  to  the  entire  exclusion 
of  any  rational  probability  of  any  other  hypothesis  being 
true,  or  the  jury  must  find  the  defendant  not  guilty.  Second. 
In  order  to  convict  the  defendant  upon  the  evidence  of  cir- 
cumstances, it  is  necessary  not  only  that  all  the  circum- 
stances concur  to  show  that  he  committed  the  crime  charged, 
but  that  they  are  all  inconsistent  with  any  other  rational 
conclusion. 

6.  Counsel  for  defendant  asked  the  court  to  instruct  the 
jury  that  if  they  '*  believe  from  the  evidence  that  the  child 
may  have  died  or  been  killed  in  the  womb  of  the  deceased 
without  any  act  or  assistance  on  the  part  of  the  defendant, 
and  defendant  may  have  injured  deceased,  and  bruised  or 
wounded  her  womb  with  instruments  or  otherwise,  while  in 
good  faith  endeavoring  to  assist  nature  in  the  delivery  of 
such  dead  child,  or  in  the  delivery  of  the  afterbirth  of  such 
dead  child,  then  the  jury  must  acquit,  and  the  State  must 
show  beyond  a  reasonable  doubt  that  none  of  these  hy- 
potheses may  be  true,  to  convict."  The  court  refused  to 
give  that  part  of  the  above  instruction  which  follows  the  word 
"  acquit."    The  rest  was  given. 

6.  That  the  court  erred  in  instructing  the  jury  that  if  de- 
fendant either  used  means  himself  to  destroy  the  child, 
when  it  was  not  necessary  to  save'  the  life  of  deceased,  or 
advised,  counseled,  aided  or  assisted  deceased  to  do  so, 
'^and  thereby  caused  her  death,  the  mere  fact  that  the  de- 
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ceased  might  have  done  the  act  or  used  the  means  herself, 
or  even  that  she  did  use  the  means  with  her  own  hands, 
would  not  exonerate  the  defendant;"  that  if  he  advised,  aided 
or  assisted  the  deceased  in  committing  the  crime  he  is  to  be 
deemed  a  principal.  * 

7.  That  the  court  erred  in  refusing  to  instruct  the  jury 
that  if  deceased  ''had  formed  and  expressed  an  intention  to 
relieve  herself  of  her  pregnancy,  even  at  the  risk  of  her.  life, 
and  that  before  or  after  coming  to  stop  with  defendant  she 
may  have  endeavored  to  carry  such  design  into  effect  with- 
out defendant's  knowledge  or  acquainteftice,  they  must  find 
defendant  not  guilty." 

8.  That  the  court  erred  in  refusing  to  instruct  the  jury 
that  the  declarations  of  standard  medical  books  as  to  the 
effect  which  may  or  will  be  i>roduced  by  a  given  medicine 
or  drug  is  entitled  to  more  weight  "than  opinions  of  medi- 
cal men  who  admit  in  their  evidence  that  they  have  never  . 
used  such  medicine  in  the  course  of  their  practice,  and  have 
little  or  no  practical  experience  or  observation  as  to  the 
effect  of  such  medicine." 

9.  That  the  court  erred  in  refusing  to  instruct  the  jury 
that  if  they  find  that  the  womb  of  deceased  was  wounded  in 
her  lifetime,  and  believe  that  such  wounds  may  have  been 
inflicted  in  good  faith  in  the  effort  to  assist  the  delivery  of 
a  child  dead  in  the  womb,  or  in  the  effort  to  deliver  an  ad- 
hering afterbirth,  after  the  birth  of  a  stillborn  child,  then 
the  jury  must  acquit. 

10.  That  the  court  erred  in  instructing  the  jury  that  if  the 
defendant  took  deceased  in  his  charge,  and  continued  to 
treat  her  with  the  intention  not  to  destroy  the  child,  and 
never  intended  to  destroy  the  child,  he  is  innocent;  but 
that  if  he  took  her  in  charge  intending  to  produce  an  abor- 
tion, or  if,  afterwards,  at  her  solicitation  or  otherwise,  he 
determined  to  destroy  the  child  by  bringing  on  premature 
labor,  in  either  case,  if  he  used  any  means  with  intent  to  de- 
stroy th^  child  when  it  was  not  necessary  to  preserve  the  life 
of  the  mother,  the  criminal  intent  existed;  and  that,  if  the 
defendant  used  means  which  resulted  in  the  death  of  the 
mother,  and  used  them  with  the  intent  to  destroy  the  child 
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when  such  destruction  was  not  necessary,   the  criminal 
motive  existed,  which  is  an  essential  ingredient  of  the  crime. 

Thuyer  dk  Williams,  for  Appellant. 

If  the  State  was  entitled  to  inquire  concerning  the  appli- 
cation of  deceased  to  physicians,  it  was  only  entitled  to  what 
she  did  and  said,  and  it  was  error  to  allow  witnesses  to  state 
what  they  understood  to  be  the  subject-matter  of  the  appli- 
cation.    (9  Gush.  36-39;  Taylor  on  Evidence,  g  524.) 

Acts  and  declarations  of  a  third  party  ^'cannot  be  received 
as  evidence  unless  the  principal  act  which  they  accompany 
and  to  which  they  relate,  is  itself  material  to  the  issue  to 
be  submitted  to  the  jury;  nor  unless  the  declarations  were 
made  at  the  time  the  principal  act  was  done;  nor  unless 
they  were  of  a  character  to  explain  that  act  or  to  untold  its 
true  nature  and  quality,  as  they  are  only  admissible  as  inci- 
dent to  the  principal  act,  and  because  they  are  a  part  of  it 
and  are  necessary  to  explain  and  define  its  true  character. 
(34  Me.  312;  19  Conn.  269;  10  N.  T.  210;  3  Conn.  250; 
4  Green,  556;  7  Cush.  586;  9  Gray,  245.) 

The  cause  of  deceased's  death,  whether  by  the  use  of 
drugs  or  medicines,  was  a  question  for  the  jury.  The  pro- 
fessional witness  is  never  allowed  to  give  his  opinion  upon 
the  principal  question  in  dispute.  (10  Am.  Law  Beg.,  N. 
S.  594.) 

The  prosecution  having  shown  that  deceased  was  at  the 
house  of  Mealey ;  that  she  was  pregnant;  that  Mealey  started 
with  her  from  his  house  to  go  to  Portland,  October  5, 1873, 
and  their  conduct  on  tlieir  way  to  and  after  their  arrival  in 
Portland,  it  was  admissible  for  defendant  to  prove  Mealey's 
declarations  made  to  his  wife  at  the  time  he  and  deceased 
started  for  Portland,  touching  the  object  of  the  journey.  "A 
person's  contemporary  declarations  accord  with  his  inten- 
tions." (1  Phillips  on  Ev.  190,  191;  54  111.  402;  1  Greenl. 
on  Ev.,  g  108;  7  English  E.  (Ark.)  806-7;  4  Washington  0. 
C.  729-32;  LitUe  v.  Seasiom,  9  N.  H.  271.) 

The  degree  of  certainty  with  which  the  crime  is  shown  is 
correctly  stated  in  the  first  instruction  referred  to  in  the 
fourth  assignment  of  errors.    (People  v.  Strong,  30  Cal.  154.) 
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It  is  necessary  not  only  that  all  the  circumstances  concur 
to  show  that  defendant  committed  the  crime  charged,  but 
that  they  are  all  inconsistent  with  any  other  rational  conclu- 
sion. (Starkie  on  Ev.  743,  754;  3  Greenl.  on  Ev.  137;  32 
Cal.  215;  39  Cal.  326,  333;  Burrill  on  Cir.  Ev.  735-36.) 

To  refuse  the  entire  instruction  referred  to  in  the  fifth 
assignment  of  errors  is  to  refuse  the  defendant  the  benefit 
of  a  reasonable  doubt,  which  the  law  always  allows.  (Bur- 
rill on  Cir.  Ev.  137 ;  Starkie  on  Ev.  757-9;  25  Miss.  584-9; 
39  Cal.  332.) 

There  was  no  evidence  whatever  that  defendant  ever  ad- 
vised, aided  or  assisted  any  other  person  in  the  act  charged 
as  a  crime.  It  was  error  in  the  court  to  instruct  the  jury 
upon  a  state  of  facts  concerning  which  there  had  been  no 
'  evidence  introduced  or  offered.  (20  Howard  U.  S.  252-4; 
Goodman  v.  Simon^  Id.  359;  9  Wallace,  553;  3  Bush.  (Ky.) 
32;  39  Cal.  332.) 

It  imposes  upon  defendant  the  burden  of  proving  that 
the  act  was  necessary  to  save  the  life  of  the  mother.  If  a 
physician  honestly  believes,  under  circumstances  calculated 
to  produce  such  belief  in  a  competent  person,  that  the  act 
was  necessary,  the  law  will  hold  him  guiltless,  though  it 
should  turn  out  that  he  was  mistaken.  The  court  having 
given  this  instruction  in  connection  with  that  referred  to  in 
the  fifth  assignment  of  errors,  with  which  it  had  no  logical 
connection,  such  fact  had  a  tendency  to  draw  the  mind  of 
the  jury  away  from  the  view  desired  to  be  presented  by  the 
former  instruction.     (37  Geo.  289.) 

If  the  jurj  found  that  defendant  used  means  to  destroy 
the  child  when  it  was  not  necessary  to  do  so  in  order  to 
save  the  mother's  life,  they  are  not  bound  therefrom  to  be- 
lieve that  a  criminal  intent  existed.  The  danger  may  not  in 
fact  exist,  yet  a  physician  honestly  believing  it  necessary  to 
destroy  the  child  to  preserve  the  life  of  its  mother,  may  do 
so  and  not  be  guilty  of  any  crime.  The  court  should  have 
left  the  question  of  intent  to  the  jury.  (Civ.  Code,  g  835; 
34  N.  J.  Law  E.  (5  Vroom),  416,  417;  5  Barbour,  204.) 

There  was  no  law  to  compel  the  State  to  produce  the 
preserved  parts  of  the   uterus.     A   medical  witness    for 
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the  State  described  its  condition  without  producing  it.  The 
counsel  for  defendant  bad  the  right  to  argue  to  the  jury  the 
eflfect  of  its  non-production.  (Civ.  Code,  Subd.  7,  Sec.  835; 
Laws  1865,  Sec.  198,  p.  37.) 

George  H.  Durham^  Prosecuting  Attorney ^  H.  Y.  Thompson 
and  W.  U,  EJinger,  for  Bespondent. 

The  last  half  of  the  instruction  referred  to  in  the  first 
assignment  of  error  states  the  true  rule.  The  State  is  not 
required  to  establish  its  theory  to  an  absolute  moral  cer- 
tainty. The  testimony  must  prove  to  a  moral  certainty  the 
guilt  of  the  accused,  and  must  exclude  a  reasonable  doubt. 

The  second  instruction  in  ,the  third  assignment  of  error 
was  properly  rejected.  While  all  the  circumstances,  as  a 
whole,  must  be  inconsistent  with  any  other  rational  conclu- 
sion than  that  of  guilt,  yet  it  is  not  true  that  each  single 
isolated  fact  must  tend  to  show  guilt.  (3  Greenl.  7th  ed., 
p.  36,  note  2;  State  v.  Webster,  5  Cush.) 

The  court  in  another  part  of  the  charge  gave  the  substance 
of  these  and  the  two  following  rejected  instructions.  ■  The 
court  is  not  required  to  repeat  instructions  already  given. 
(1  Whart.,  Sec.  743.) 

The  fact  that  deceased  may  have  designed  or  attempted 
to  relieve  herself  of  pregnancy,  or  may  have  inflicted  wounds 
upon  herself  to  produce  abortion  without  defendant's  knowl- 
edge, cannot  exonerate  the  defendant,  unless  such  attempts 
or  wounds  were  the  cause  of  her  death. 

Medical  works  cannot  be  used  as  testimony,  and  the  court 
could  not  instruct  the  jury  to  discriminate  between  the 
declarations  of  such  books  and  the  testimony  of  medical 
experts.  (1  Whart.,  Sec.  50.) 

As  to  the  value  of  medical  testimony.  (1  Whart.,  Sec.  47.) 

Declarations  of  Mealey,  made  to  his  wife  before  starting 
for  Portland,  are  not  part  of  the  res  gestce.  (1  Greenl., 
Sec.  108.) 

Declarations  of  deceased,  made  to  her  medical  advisers, 
are  competent  to  prove  her  pregnancy. 
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By  the  Court,  Mosher,  J.  : 

The  questions  upon  which  the  Court  is  called  to  pass, 
arise  upon  the  admission  of  testimony  and  the  instructions 
given  and  refused  by  the  court  below.  I  will  consider  these 
in  the  order  in  which  they  appear  in  the  bill  of  exceptions. 

Mrs.  Dr.  Thompson  and  Dr.  Hanchett,  being  called  on 
the  part  of  the  State,  testified  that  the  deceased  had  applied 
to  each  of  them  on  the  subject  of  her  pregnancy.  To  this 
evidence  the  defendant  excepted. 

In  order  to  sustain  the  indictment,  it  became  necessary 
for  the  State  to  establish  the  fact  of  the  pregnailcy  pf  the 
deceased  at  the  time  she  went  to  Glass's  house.  The  repre-, 
sentations  of  a  sick  person,  of  the  nature  of  the  malady  or 
the  bodily  feelings  under  which  he  is  laboring  at  the  time, 
especially  if  made  to  a  medical  attendant,  are  always  re- 
ceived as  original  evidence. 

As  stated  in  the  case  in  9  Cushing,  cited  by  defendant, 
the  res  gestce  are  different  in  different  cases;  and  it  is  not 
perhaps  possible  to  frame  any  definition  which  would  em- 
brace all  the  various  cases  which  may  arise  in  practice. 
The  statements  of  Mary  Hardman,  made  to  her  physician 
concerning  her  condition,  are  free  from  those  objections 
which  usually  apply  to  the  admission  of  hearsay.  They 
were  in  the  natare  of  a  confession.  They  were  made  against 
every  possible  inducement  to  suppress,  conceal  or  distort 
the  truth;  when  modesty  and  shame  protested  against  their 
utterance,  and  when  the  perils  of  her  situation  persuaded 
her  to  speak.  It  would  be  impossible  not  to  distinguish  a 
case  of  this  class  from  those  referred  to  in  the  cases  cited 
by  defendant,  where  persons  have  sought  to  avail  them- 
selves of  their  own  declarations  to  influence  verdicts  in 
which  they  had  a  pecuniary  interest. 

Dr.  Watkinds,  having  testified  that  his  examination  of 
the  uterus  was  sufficient  to  enable  him  to  tell  whether  the 
deceased  died  from  hemorrhage  or  other  causes,  was  asked 
the  question,  '^What,  in  .your  opinion,  caused  the  death  of 
the  person  from  whom  the  uterus  was  taken?"  The  witness 
answered,  '*  She  died  from  hemorrhage  caused  by  the  re- 
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moval  of  a  foetns."  This  question  was  objected  to,  for  tlie 
reason  that  the  answer  would  involve  the  point  which  the 
jury  had  to  determine.  We  think  the  objection  not  well 
taken.  In  order  to  ascertain  the  guilt  or  innocence  of  the 
defendant,  it  was  necessary  to  ascertain  the  cause  of  the 
death. 

It  is  true  that  general  opinion  of  scientific  men  is  regarded 
by  some  writers  as  a  very  unsatisfactory  kind  of  evidence, 
and  judges  in  many  cases  have  received  it  with  the  utmost 
caution,  but  no  inflexible  rule  has  ever  been  laid  down  upon 
the  subject.  It  has  been  truly  said  that  scientific  evidence 
is  generally  a  matter  of  opinion,  and  a  form  of  questions 
calculated  to  exclude  opinions  will  often  have  the  effect  to 
destroy  this  class  of  evidence  altogether.  The  objection 
urged  tp  scientific  testimony  is  not  so  much  to  the  form  of 
the  examination  as  to  the  uncertainty  of  scientific  tests.  In 
a  large  number  of  cases  cited  in  Wills  on  Circumstantial 
Evidence,  the  opinions  of  medical  witnesses  were  received. 
The  better  opinion  seems  to  be  that  the  form  of  the  inter- 
rogatory is  a  question  addressed  to  the  discretion  of  the 
court,  subject  to  such  considerations  as  the  nature  of  the 
particular  matter  under  examination,  and  the  character  and 
ability  of  the  witnesses.  It  appears  that  the  testimony  in 
question  was  but  a  small  part  of  the  expert  testimony  going 
to  show  the  causes  of  the  death.  A  number  of  medical 
men,  whose  character  and  ability  are  unqtr^stioned,  testified 
without  objection  to  particular  facts  from  which  the  jury 
could  infer  the  causes  of  death.  Some  of  these  witnesses 
had  assisted  at  the  post-mortem  examination  of  deceased, 
others  had  subjected  the  uterus  to  careful  microscopic  ex- 
aminations, and  their  means  for  becoming  acquainted  with 
all  the  facts  accessible  in  a  case  of  this  kind  were  ample. 

On  the  trial  the  defense  called  Mrs.  Mealey,  wife  of 
Charles  Mealey,  who  was  jointly  indicted  with  defendant, 
and  offered  to  prove  statements  made  by  Mealey  at  the  time 
of  leaving  Albany  with  deceased,  as  to  his  purpose  in  going 
to  Portland.  This  testimony  was  objected  to,  and  the  ob- 
jection, we  think,  properly  sustained.  The  appellant  had 
obtained  a  separate  trial,  and  we  are  unable  to  see  how  his 
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case  could  be  in  anywise  affected  by  proving  Mealey's  decla- 
rations of  his  intentions  at  some  time  previoas  to  any  meet- 
ing between  them.  ''Declarations  to  become  part  of  the 
res  geslcB  must  have  been  made  at  the  time  of  the  act  done 
which  they  are  supposed  to  characterize."  (1  Greenleaf,  note 
1,  g  108.)  .      .       \ 

Mealey's  declarations  made  to  his  wife  prior  to  his  meet- 
ing with  the  defendant  and  to  the  performance  of  the  act 
complained  of,  have  no  connection  with  that  fact,  which  is 
the  principal  fact  under  investigation.  These  declarations 
are  removed  to  a  remote  distance  from  the  principal  fact, 
and  are  separated  from  it  by  a  number  of  circumstances 
and  hypotheses  having  a  doubtful  bearing  upon  the  main 
question.  They  were  not  part  of  the  res  gestce,  and  were 
therefore  properly  excluded.  The  condition  of  deceased 
as  to  pregnancy  was  a  proper  subject  of  inquiry.  If 
she  left  Albany  to  go  to  Portland,  intending  to  employ  a 
physician  to  procure  an  abortion,  it  was  proper  that  that 
fact  should  go  to  the  jury  for  the  purpose  of  showing  her 
pregnancy.  This  evidence  was  not  objected  to  on  the  trial, 
and  if  liable  to  objection,  it  is  too  late  to  raise  the  objec- 
tion now. 

The  court  refused  to  instruct  the  jury  that  "  the  hypoth- 
esis contended  for  by  the  prosecution  must  be  established 
to  an  absolute  moral  certainty,  to  the  entire  exclusion  of 
any  other  hypothesU  being  true,  or  the  jury  must  find  the 
defendant  not  guilty."  The  instruction  was  properly  refused. 
Absolute  moral  certainty  is  not  attainable  by  the  human 
mind.  It  is  a  well-understood  and  long-established  rule, 
that  in  criminal  cases  the  guilt  of  the  accused  must  be  estab<- 
lished  ''beyond  a  reasonable  doubt."  Absolute  moral  cer- 
tainty excludes  not  only  reasonable  doubt,  but  all  doubt. 
It  describes  a  fixed  and  uncompromising  attitude  of  the 
mind,  of  which  men  are  not  capable  in  any  of  the  situa- 
tions in  life.  It  means  such  a  degree  of  certainty  as  pre- 
cludes the  possibility  of  error  or  mistake,  and  as  presup- 
poses the  infallibility  of  witnesses  and  jurors.  It  imposes 
such  conditions  upon  the  administration  of  justice  as  would 
make  the  punishment  of  crime  impossible,  and  the  existence 
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of  criminal  courts  useless.  The  law  upon  this  subject,  as 
laid  down  by  the  court,  is  contained  in  the  three  following 
instructions : 

'*It  is  not  sufficient  that  the  circumstances  proved,  coin- 
cided with,  account  for,  and  therefore  render  probable,  the 
hypothesis  sought  to  be  established  by  the  prosecution, 
but  they  must  exclude  to  a  moral  certainty  every  other  hy- 
pothesis but  the  single  one  of  guilt,  or  the  jury  must  iind 
the  defendant  not  guilty." 

"When  a  criminal  charge  is  to  be  proved  by  circumstan- 
tial evidence,  the  proof  ought  to  be  not  only  consistent  with 
the  prisoner's  guilt,  but  inconsistent  with  every  other 
rational  conclusion." 

"Circumstantial  evidence,  to  be  sufficient  for  a  convic- 
tion in  this  case,  ought  to  be  of  a  conclusive  tendency; 
that  is,  its  tendency  ought  to  be,  not  only  to  convince  the 
minds  of  the  jury  of  the  guilt  of  the  defendant,  but  to  ex- 
clude the  supposition  that  the  deceased  destroyed  her  own 
life,  either  directly  or  indirectly,  as  the  result  of  an  abor- 
tion produced  by  herself." 

We  are  satisfied  that  the  rule  is  hereT  stated  as  strongly  in 
defendant's  favor  as  the  law  will  permit. 

The  court  was  asked  to  instruct  the  jury  that  all  the  cir- 
cumstances, in  the  chain  of  the  State's  evidence,  must  con- 
cur in  showing  defendant's  guilt.  The  true  rule  was  un- 
doubtedly laid  down  in  the  case  of  Commonwealth  v.  Webster 
(5  Gush.  296,  313,  317  and  319).  Each  fact  necessary  to 
the  conclusion  sought  to  be  established,  must  be  proved 
by  competent  evidence,  beyond  a  reasonable  doubt.  It  is 
only  required  that  "the  circumstances,  taken  together ^  must 
be  of  a  conclusive  nature,  and  leading  on  the  whole  to  a  satis- 
factory conclusion  and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused  committed  the  offense 
charged." 

In  Summer  v.  The  State  (5  Black,  579),  it  was  said  that 
if  the  jurors  have  a  reasonable  doubt  as  to  any  one  of  the 
circumstances  in  the  chain  of  evidence,  that  one  circum- 
stance ought  not  to  have  any  influence  in  making  up  their 
verdict.     The  jury  may  exclude  any  fact  from  their  consid- 
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eration,  and  it  is  sufficient,  if  from  the  facts  which  are  con- 
sidered, their  minds  are  drawn  to  coDclade,  to  a  reasonable 
and  moral  certainty,  that  the  defendant  is  guilty.  Nor  does 
there  appear  to  be  any  material  difference  between  the 
instructions  asked  for  and  those  given.  The  jury  were 
instructed  that  to  establish  a  charge,  by  circumstantial 
evidence,  it  was  necessary  that  the  proof  should  not  only 
be  consistent  with  the  prisoner's  guilt,  but  inconsistent 
with  his  innocence.  This  language  would  not  have  been 
strengthened  had  the  court  said  that  all  the  circumstances 
necessary  to  the  conclusions  sought  to  be  established 
must  be  consistent  with  the  hypothesis  of  guilt  and  in- 
consistent with  that  of  innocence.  If  a  single  material 
fact,  "  or  necessary  circumstance,"  remained  unproven,  or 
having  been  proven,  was  inconsistent  with  the  theory  of 
guilt,  the  crime  was  certainly  not  proven  with  that  certainty 
which  the  law  requires  and  which  the  instructions  given  re- 
quired. 

The  court  instructed  the  jury  that  if  they  believed,  from 
the  evidence,  "that  the  child  may  have  died,  or  been  killed, 
in  the  womb  of  deceased,  without  any  act  or  assistance  on 
the  part  of  the  defendant,  and  defendant  may  have  injured 
deceased  and  wounded  or  bruised  her  womb  with  instru- 
ments or  otherwise,  while  in  good  faith  endeavoring  to  assist 
nature  in  the  delivery  of  such  dead  child,  or  in  the  delivery 
of  the  afterbirth  of  such  dead  child,  then  the  jury  must 
acquit."    It  is  insisted,  by  defendant,  that  it  should  not 
have  refused  to  add  to  this  instruction  the  words,  "And  the 
State  must  show,  beyond  a  reasonable  doubt,  that  none  of 
these  hypotheses  may  be  true,  to  convict,"  as  it  was  re- 
quested to  do  by  defendant's  counsel.     To  say  that  the  hy- 
pothesis consistent  with   innocence  may  be  true,   contem- 
plates the  merest  possibility  of  its  truth,  however  remote, 
and  it  is  equivalent  to  saying,  "If  you  find  there  is  a  possi- 
bility of  the  innocence  of  the  defendant,  he  is  entitled  to  an 
acquittal."     The  question  was  not,  may  either  of  these  hy- 
potheses be  true,  or,  in  other  words,  is  it  possible  for  any 
of  them  to  be  true.     The  real  question  was,  are  you  satisfied, 
beyond  a  reasonable  doubt,  that  the  hypothesis  of  the  prose- 
cution is  the  true  one  ? 
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The  instruction  as  given  by  the  court  is  open  to  the  ob- 
jection which  I  have  just  considered,  and  it  substantiaHy 
gave  to  the  defendant  the  benefit  of  a  possibility  of  inno- 
cence by  instructing  the  jury  to  acquit  if  they  found  that  the 
child  may  have  died  without  defendant's  act,  or  that  he  may 
have  injured  deceased  while  in  good  faith  endeavoring  to 
assist  nature  in  the  delivery  of  the  child.  The  law  does  not 
decide  upon  possibilities,  but  upon  such  probabilities  as 
appear  from  the  facts,  judging  by  human  experience,  to  be 
reasonable,  and  as  leave  the  miud  free  from  reasonable 
doubt. 

It  is  urged  by  the  defendant  that  there  was  no  evidence 
whatever  to  the  effect  that  defendant  advised,  aided  or  as- 
sisted any  other  person  in  the  commission  of  the  crime,  and 
that  the  court  had  no  right  to  instruct  the  jury  upon  a  state 
of  facts  which  did  not  exist.  The  evidence,  as  disclosed  by 
the  record,  was  circumstantial,  and  the  jury  might  infer 
from  it  either  that  defendant  performed  the  act  charged  as 
constituting  the  crime,  with  his  own  hand,  or  that  he  aided 
or  encouraged  deceased  in  doing  it.  The  instruction  was, 
therefore,  proper.  It  is  further  urged  that  it  justified  the 
conviction  of  the  defendant  upon  proof  that  the  act  charged 
was  not  necessary  to  preserve  the  life  of  the  mother,  whereas 
he  ought  not  to  be  convicted  if  he  performed  the  act  believ- 
ing, under  appearances  that  would  ordinarily  produce  such 
a  belief  in  a  competent  person,  that  it  was  necessary  to  pre- 
serve the  life  of  the  mother.  This  instruction  describes  the 
offense  precisely  as  the  statute  describes  it.  The  real  point 
to  which  the  minds  of  the  jury  were  directed  by.  it  is  that 
just  examined,  to  wit,  that  he  who  aids  or  encourages  the 
commission  of  a  crime  is  as  responsible  as  though  he  com- 
mitted it  with  his  own  hands.  The  objection,  however, 
having  been  made  to  other  instructions  of  the  court  below, 
will  be  examined. 

The  guilty  intent  of  defendant  is  presumed  if  the  statu- 
tory ingredients  of  the  crime  are  shown.  The  mind  of  man 
can  only  be  explored  by  weighing  his  conduct.  It  devolved 
upon  the  State  to  show  that  the  removal  of  the  foetus  was 
not  necessary  to  preserve  the  life  of  deceased,  and  the  de- 
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gree  of  certainty  with  which  this  is  required  to  be  shown  is 
such  that  no  competent  person  can  be  presumed  to  have  be- 
lieved the  act  necessary.  In  this  case^  had  the  jury  found 
that  the  circumstances  were  such  as  to  induce  in  a  compe- 
tent person  a  belief  that  the  removal  of  the  foetus  was  neces- 
sary, or  had  the  testimony  left  that  fact  in  doubt,  this  would 
have  been  sufficient  to  create  a  reasonable  doubt  in  their 
own  minds  as  to  the  necessity  of  the  act,  and  the  prisoner 
must  have  been  acquitted. 

A  case  might  arise  where  there  were  circumstances  at  the 
time  of  treatment  calculated  to  lead  to  a  conclusion  which 
subsequent  developments  would  show  was  erroneous;  but 
this  is  not  such  a  case;  and  the  court  may  refuse  to  instruct 
the  jury  where  there  is  no  testimony  to  which  such  instruc- 
tion can  apply.  There  was  no  attempt  made  to  show,  nor 
was  there  anything  tending  to  show,  that  the  act  charged  as 
a  crime  was,  or  appeared  to  be,  necessary  to  preserve  the 
life  of  the  deceased.  The  theory  of  the  defense  was,  that 
defendant  had  no  agency  in  the  removal  of  the  foetus,  and 
not  that  its  removal  was,  or  was  thought  to  be,  necessary  to 
save  the  life  of  the  mother.  This  is  shown  by  the  testimony 
contained  in  the  transcript,  where  it  is  attempted  to  be 
show^  that  deceased  procured  her  own  death  by  the  use  of 
drugs  prior  to  her  meeting  with  defendant.  More  than  this, 
every  fact  relied  upon  by  the  prosecution  to  show  the  act 
unnecessary  was  within  the  reach  of  defendant,  if  he  is  a 
competent  physician,  at  the  time  he  treated  deceased. 

The  court  was  asked  to  instruct  the  jury  that  if  they 
found  that  deceased  had  formed  and  expressed  a  design  to 
relieve  herself  of  her  pregnancy,  at  the  risk  of  her  life,  and 
that,  before  or  after  coming  to  stop  with  defendant,  she  may 
have  endeavored  to  cany  such  design  into  effect  without 
defendant's  knowledge  or  acquiescence,  they  must  find  de- 
fendant not  guilty.  Under  such  an  instruction,  the  jury 
would  have  been  precluded  from  finding  the  defendant 
guilty,  however  conclusive  the  proof  of  guilt  might  be,  by 
proof  of  an  attempt  by  deceased,  at  some  prior  time,  to 
commit  the  crime.  It  is  immaterial  whether  deceased,  prior 
to  the  commission  of  the  crime,  made  an  attempt  upon  her- 
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self  or  not,  unless  such  an  attempt  contributed  to  her 
death. 

Counsel  for  defendant  asked  the  court  to  instruct  the  jury 
that  the  declarations  of  standard  medical  books  in  reference 
to  the  effect  of  certain  drugs,  were  entitled  to  more  respect 
than  the  opinions  of  medical  men  who  admit  that  they  never 
used  such  drugs.  There  is  nothing  to  show  that  medical 
books  were  offered  in  evidence. 

Other  grounds  of  error  assigned  in  the  bill  of  exceptions 
were  not  insisted  upon.  The  charge  and  rulings  as  a  whole 
were  a  fair  exposition  of  the  law  governing  in  this  class  of 
cases,  and  the  prisoner  does  not  appear  to  have  suffered  in 
any  of  his  substantial  rights.  It  was  said  by  Lord  Kenyon 
that  '*  the  natural  leaning  of  the  mind  is  in  favor  of  prison- 
ers; and  in  the  mild  manner  in  which  the  laws  of  this 
country  are  administered  it  has  been  a  subject  of  complaint 
that  the  judges  have  given  way  too  easily  to  formal  objec- 
tions in  behalf  of  prisoners,''  and  this  remark  applies  with 
peculiar  force  to  our  own  country  and  times. 

In  the  language  of  Mr.  Chitty,  **in  criminal  cases,  where 
the  public  security  is  so  deeply  interested  in  the  prompt  ex- 
ecution of  justice,  it  seems  the  minor  consideration  should 
give  way  to  the  gi*eater,  and  technical  objections  be  ^ver- 
'  looked,  rather  than  the  ends  of  society  defeated." 

We  are  of  opinion  that  there  was  no  error  which  could 
have  prejudiced  the  defendant,  and  the  judgment  of  the 
court  below  must  be  affirmed. 


ALLEN  SIMPSON,   Eespo;^dent,  v.  WILLIAM  B. 

PEATHER,  Appellant. 

DfiMUBBEB. — If,  from  inspection  of  a  complaint,  the  whole  or  any  part 
thereof  can  be  resolved  into  a  cause  of  action,  a  general  demurrer  will 
be  oyerroled. 

DibmibsaIj  of  Appeal — ^Effect  of. — Dismisfial  of  appeal  is  equivalent  to 
regular  affirmance  of  the  judgment. 

Judgment  on  the  Pleadings — When  Allowed. — When  the  answer  admits 
all  the  facts  alleged  in  the  complaint,  or  does  not  deny  them,  but  de- 
nies the  legal  conclusions  only,  judgment  on  the  pleadings  may,  on 
motion,  be  allowed. 
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Idkh — ^Wkebe  THKBg  IS  ▲  JoTNT  LIABILITY. — ^Where  a  number  of  persons  are 
jointly  and  seTerally  bound,  jndgmentmay  be  entered  against  those  over 
whom  the  conrt  acquires  jurisdiction. 

Appeal  from  Polk  County. 

This  cause  was  tried  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Polk,  at  the  November  term,  1873. 
On  August  24,  1872,  judgment  was  given  in  Justice's  Court 
for  Luckiamute  Precinct,  in  said  county,  in  favor  of  Allen 
Simpson,  and  against  one  Moses  W.  Hart,  for  one  hundred 
and  6ight  dollars,  costs  and  disbursements.  On  August  30 
said  Hart  appealed  to  the  Circuit  Court  and  filed  an  under- 
taking on  appeal,  which  was  duly  executed  by  Moses  W. 
Hart,  William  Prath^r  and  E.  W.  Eussell,  by  which  said 
parties  jointly  and  severally  undertook  that  Hart  would  pay 
all  damages,  costs  and  disbursements  which  might  be 
awarded  against  him  on  the  appeal  from  said  judgment,  or 
if  any  part  thereof  should  be  affirmed,  the  appellant  would 
satisfy  the  same  so  far  as  affirmed. 

That  at  the  time  of  filing  the  said  undertaking  execution 
had  been  issued,  and  sufficient  property  levied  upon  to 
satisfy  the  said  judgment  and  costs,  all  of  which  proceed- 
ings were  stayed,  and  the  property  levied  upon  was  re- 
leased. 

That  by  an  order  of  the  said  Circuit  Court,  made  at  the 
November  term,  1872,  the  judgment  appealed  from  was 
''in  all  respects  affirmed  in  this,  that  the  said  appeal  to 
said  Circuit  Court  was  dismissed,  and  the  defendants  have 
abandoned  their  appeal,  and  that  more  than  six  months 
have  elapsed  since  the  notice  of  appeal  was  filed  herein  in 
the  said  Justice's  Court,  and  that  defendants  have  wholly 
failed  and  neglected  to  perfect  said  appeal." 

To  this  complaint  the  defendants  interposed  a  general 
demurrer,  which,  after  argument,  was  by  the  court  over- 
ruled. Prather,  the  appellant,  thereupon  filed  his  answer, 
denying  *'  that  the  judgment  rendered  in  the  Justice's  Court 
of  said  Luckiamute  Precinct,  on  the  24th  day  of  August, 
1872,  against  said  Moses  W.  Hart,  was  affirmed  by  the  Cir- 
cuit Court."    After  the  answer  was  filed  plaintiff  moved  for 
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judgment  on  the  pleadings,  upon  the  ground  that  the  answer 
presented  no  defense.  The  motion  was  sustained,  and 
judgment  for  one  hundred  and  eight  dollars,  damages  and 
costs  and  interest,  was  rendered  against  W.  B.  Prather, 
appellant. 

L.  Vinyardy  for  Appellant. 

B,  Hayden  and  Myers  dh  l)aly,  for  Bespondeut. 

By  the  Court,  McArthur,  J. : 

The  first  error  assigned  is  that  the  court  erred  in  overrul- 
ing the  demurrer.  As  has  been  stated,  the  demurrer  is  a 
general  one,  and  the  rule  is  well  settled  that  if,  from  in^ 
spection  of  the  pleading,  the  whole,  or  any  part  thereof,  can 
be  resolved  into  a  cause  of  action,  the  demurrer  must  be 
overruled.  (People  v.  Mayer^  21  Barb.  240.)  The  principal 
objection  urged  to  the  complaint  is,  that  it  does  not  show 
that  the  judgment  was  affirmed,  but  simply  that  it  was  dis- 
missed. The  respondent  claims  that  the  dismissal  of  the 
appeal  operated  as  an  affirmance  of  the  judgment.  As  that 
fact  is  supplemented  by  the  allegation  of  the  further  facts 
that  the  time  for  taking  the  appeal  had  fully  elapsed  and 
that  the  same  had  been  abandoned,  we  are  of  opinion  that 
the  dismissal  operated  as  an  affirmance  of  the  judgment  of 
the  court  below.  In  this  view  we  are  supported  by  McCon- 
nel  V.  Swailea  (2  Scam.  672),  in  which  it  was  held  that  the 
dismissal  of  an  appeal  is  equivalent  to  a  regular  technical 
affirmance  of  the  judgment  appealed  from  so  as  to  entitle  the 
party  to  claim  a  forfeiture  of  the  bond  and  have  his  action 
therefor.  Sutherland  v.  Phdpa  (22  111.  91)  cites  and  ap- 
proves McConnel  v.  Swailea,  Bai^ison  v.  Bank  of  Kentucky 
(3  J.  J.  M.  375)  is  to  the  same  effect,  as  also  is  Karth  v. 
Light  (15  Cal.  325).  These  cases  lay  down  a  doctrine  an- 
tagonistic to  that  laid  down  in  Drummond  v.  Husson  (14 
N.  T.  60),  the  case  relied  on  by  appellant's  counsel.  We 
cannot  give  our  assent  to  the  applicajbion  of  the  New  York 
rule,  but  will  follow  the  rule  in  the  other  cases  cited  as  be- 
ing, in  our  opinion,  the  correct  one. 
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The  second  assignment  of  error  is  that  the  court  erred  in 
granting  respondent's  motion  for  judgment  on  the  pleads 
ings;  The  answer  was  fatally  defective.  It  tendered  no 
issue.  It  admits  the  execution  of  the  undertaking,  admits 
that  the  appeal  was  dismissed  on  motion^  and  that  more 
than  six  months  had  elapsed  since  the  appeal  was  taken 
from  the  Justice's  Court.  The  only  denial  is  of  an  indebt^ 
edness  in  the  sum  of  one  hundred  and  eight  dollars — a 
negative  pregnant.  It  admits  all  the  facts  upon  which  the 
indebtedness  arose,  but  denies  only  the  legal  conclusion 
from  those  facts.  Therefore,  we  think  the  answer  tendered 
no  issue.  Hence,  the  motion  for  judgment  on  the  plead- 
ings was  well  taken  and  properly  sustained  by  the  court 
below. 

It  appears  that  Prather  was  the  only  party  against  whom 
judgment  was  entered.  He  was  the  only  defendant  served, 
and  the  only  one  over  whom  the  court  h^d  acquired  juris- 
diction. The  obligation  was  joint  and  several,  and  allow- 
ing and  entering  judgment  against  one  jointly  and  severally 
bound  with  others  was  strictly  in  accordance  with  the  terms 
fixed  by  himself  in  the  written  instrument,  and  was  not 
error. 

Judgment  affirmed. 


MABY  GILMORE,  Appellant,  v.  FRANK  TAYLOR  and 
RICHARD  PHILIPS,  Respondents. 

EviDKNCK — JuDGMEKT-HoLL. — The  judgment-roll  is  proper  preliminary  evi- 
dence to  -warrant  the  introdnction  of  proof  of  a  BherifiTs  sale,  and,  in 
probate  proceedings,  the  petition,  citation,  and  proof  of  service,  are 
essential  parts  of  the  record. 

Idkm. — The  defendant  introduced  an  order  of  sale  of  the  County  Gonrt,  a 
decree  of  confirmation,  and  the  administrator's  deed;  the  plaintiff  pro- 
duced and  offered  the  residue  of  the  record  in  the  cause,  to  show  want 
of  jurisdiction,  and  the  court  refused  to  receive  the  evidence:  Hddf 
that  the  ruling  was  an  error  affecting  a  substantial  right. 

Appeal  from  Yamhill  County. 

This  is  a  possessory  action  to  recover  an  undivided  eighth 
of  the  parcel  of  land  described  in  the  complaint.     The  an* 
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swer  denies  the  plaintiffs  allegations  of  title,  and  sets  up 
title  in  the  defendant  Bichard  Philips.  The  plaintiff  claims 
title  as  heir  of  John  Monroe,  deceased,  and  the  defendant 
claims  that  he  has  acquired  title  through  a  sale  made  by 
the  administrator  of  the  estate  of  said  John  Monroe,  in  the 
regular  course  of  administration.  By  consent,  the  cause 
was  tried  without  a  jury,  and  it  was  admitted,  on  the  trial, 
that  the  plaintiff  is  heir,  as  alleged,  and  is  entitled  to  the 
premises,  unless  title  was  acquired  by  virtue  of  the  ad- 
ministrator's  sale,  and  that  the  defendants  are  entitled  to 
recover  if  title  passed  by  virtue  of  the  sale.  On  the  trial, 
the  defendant  offered  in  evidence  an  order  made  in  the 
County  Court  of  Yamhill  County,  in  the  matter  of  the  said 
estate,  directing  a  sale  of  the  premises  by  the  administrator. 
The  defendant  objected,  on  the  ground  that  no  foundation 
had  been  laid  for  introducing  that  part  of  the  record,  claim- 
ing that  the  whole  record  would  show  that  the  Probate 
Court  had  not  acquired  jurisdiction  to  make  the  order. 
The  court  overruled  the  objection,  and  the  ruling  is  as« 
signed  .as  error.  The  defendant  having  introduced  the 
order  first  above  mentioned,  an  order  confirming  the  sale, 
and  the  administrator's  deed,  rested  his  case.  The  plaintiff 
offered  in  evidence  the  petition  filed  in  the  Probate  Court 
for  the  order  of  sale,  the  order  to  show  cause,  the  citation, 
the  journal  entries  pertaining  to  the  administration,  and  the 
other  papers  and  files  in  the  cause.  The  defendant  ob- 
jected to  the  papers  as  immaterial,  and  on  the  ground  that 
the  decretal  order  of  the  Probate  Court,  which  contained 
recitals  of  due  notice,  could  not  be  impeached  or  invalidated 
by  the  evidence  offered.  The  court  sustained  the  objection, 
and  the  ruling  is  assigned  as  error. 

P.  (7.  Sullivan  and  James  McCann,  for  Appellants. 

H.  Hurley,  0>  B.  Helm,  and  Boise  &  Willis,  for  Bespond- 
ents. 

By  the  Court,  Upton,  C.  J. : 

The  record  in  this  cause  contains  several  assignments  of 
error,  but  the  only  point  necessary  to  be  considered  relates 
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to  the  rulings  of  the  court  in  permitting  the  order  of  sale 
and  the  decree  of  confirmation,  made  in  the  County  Court, 
to  be  used  as  evidence,  and  refusing  to  permit  the  residue 
of  the  same  record  to  be  introduced. 

In  case  of  a  sale  under  a  decree  of  the  Circuit  Court,  the 
proof,  preliminary  to  the  introduction  of  the  execution  and 
sheriff's  deed,  is  the  summons  and  proof  of  service,  the 
pleadings  and  the  judgment  entry;  or,  in  other  words,  the 
judgment-roll.  The  statute  regulating  probate  proceedings 
does  not  contain  a  provision  similar  to  that  of  g  269  of  the 
Practice  Act,  directing  the  clerk  to  attach  together  the 
papers  constituting  the  judgment-roll,  unless,  indeed,  that 
section  should  be  construed  to  include  probate  cases;  but 
I  cannot  conceive  that  the  omission  materially  alters  the 
case. 

If  there  was  no  such  duty  required  of  the  clerk,  in  regard 
to  cases  in  the  Circuit  Court,  still  those  papers  would  con- 
tain proper  preliminary  evidence  to  warrant  the  introduc- 
tion of  the  execution  and  sheriff's  deed,  and  no  reason  is 
perceived  why  similar  papers,  constituting  the  files  and 
records  of  the  Probate  Court,  should  not  be  considered  the 
foundation  and  proof  of  the  administrator's  power  to  sell. 
If  it  be  conceded  that  a  decree  reciting  due  service  of  pro« 
cess  renders  the  production  of  the  summons  and  proof  of 
service  unnecessary,  yet  it  is  not  on  that  account  to  be  as- 
sumed that  such  recital  cannot  be  disputed  by  production 
of  antecedent  parts  of  the  same  record  when  such  original 
papers  contain  intrinsic  and  convincing  proof  that  the  re- 
citals are  not  true  in  fact.  The  petition,  citation  and  proof 
of  service  are  as  essential  parts  of  the  record  in  a  probate 
case  as  are  the  pleadings,  process  and  return  in  proceedings 
in  the  Circuit  Court. 

These  prior  portions  of  the  record  may  be  regarded  as 
the  original  evidence  of  the  jurisdictional  facts,  and  *they 
are  also  material  and  pertinent  for  the  purpose  of  showing 
-what  subject-matter  was  before  the  court  for  adjudication, 
and  upon  whom  the  adjudication  is  binding.  If  the  decree 
purports  to  recite  the  same  facts  disclosed  by  these  original 
papei-s,  and  there  is  a  discrepancy  between  the  recitals  and 
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those  parts  of  the  record  upon  which  the  recitals  are  based, 
it  would  be  illogical  to  permit  the  latter  to  override  or  fal- 
sify the  antecedent  statement  in  the  record,  of  which  the 
recitals  purport  to  be  a  summary.  For  these  reasons  the 
plaintiff  had  a  right  to  insist  that  the  record  should  be  pre- 
sented as  a  whole,  or  in  other  words,  that  a  foundation  should 
be  laid  for  exhibiting  the  decretal  order.  (1  Greenl.  Ev., 
g  511;  Wilson  et  al.  v.  Cornell,  2  John.  280;  Winans  v.  Dur- 
ham,  5  Wend.  47.)  At  least,  if  it  was  proper  to  permit  the 
defendant  to  lay  such  foundation  by  producing  the  recitals 
contained  in  the  order  of  sale,  the  plaintiff  could  insist  on 
the  admission  of  such  other  parts  of  the  same  record  as 
tended  to  explain  the  recitals. 

Some  doubt  has  existed  whether  the  ruling  ought  to  be 
treated  as  an  error  affecting  a  substantial  right,  inasmuch  as 
the  transcript  in  this  case  does  not  show  what  was  contained 
in  those  parts  of  the  record  that  were  ruled  out.  In  the 
absence  of  any  knowledge  of  «the  contents  of  the  documents 
offered,  this  Court  cannot  say  that  the  judgment  of  the  Cir- 
cuit Court  would  have  been  different  had  they  been  admit- 
ted in  evidence;  but  evidently  the  character  of  the  papers 
ruled  out  may  be  Such  that  their  admission  ought  to  have 
changed  the  result;  and  as  the  transcript  shows  that  they 
were  offered  for  tKe  purpose  of  proving  a  want  of  jurisdic- 
tion, and  that  the  objection  to  their  introduction  was  on 
the  ground  that  the  recital  of  service  contained  in  the  de- 
cree is  not  subject  to  be  so  disposed,  it  is  thought  that  the 
court  ought  not  to  assume  that  the  error  in  ruling  them  out 
did  not  affect  a  substantial  right. 

If  on  a  trial  a  party  propounds  to  a  witness  a  pertinent 
and  proper  question,  and  thrpugh  an  erroneous  ruling  an 
answer  is  not  received,  in  general,  the  record  does  not  dis- 
close what  the  answer  would  have  been ;  still  it  is  not  the 
practice  in  such  cases  to  designate  the  error  as  one  not 
affecting  a  substantial  right. 

I  think  also  it  ought  not  to  be  assumed,  because  of  the 
presumption  of  regularity,  that  the  residue  of  the  record 
was  inspected  and  found  to  contain  nothing  inconsistent 
with  the  jurisdictional  facts  recited  in  the  decree.     The 
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avowed  purpose  of  offering  the  evidence,  and  the  nature  of 
the  objections  to  it,  do  not  so  indicate;  and  in  addition  to 
this,  if  they  had  been  examined  by  the  court  and  found  to 
be  in  harmony  with  the  recitals,  it  would  have  been  in  all 
respects  proper  to  receive  them  in  evidence  as  part  and  par- 
cel of  the  very  record  on  which  the  defendant  based  his 
title,  and  as  throwing  light  on  the  only  controverted  ques- 
tion in  the  case. 

It  is  the  opinion  of  the  Court  that  refusing  to  waive  the 
evidence  was  an  error  affecting  a  substantial  right,  and  the 
judgment  must  be  reversed. 

Mr.  Justice  McAbthtjb  dissented. 


A.  C.  LATTON  and  CLAEA  D.  LAYTON,  Kespondents, 
V.  H.  A.  HOGUE  ET  AL.,  Appellants. 

Ihtbbkbt — Not  AUiOWVD,  When. — Where  an  execntor  purchases  throngh  an 
agent  a  parcel  of  land  belonging  to  the  estate  nnder  his  care  as  such, 
and  snit  is  brought  to  set  aside  the  sale  and  cancel  the  deed,  neither  he 
nor  his  heirs  will  be  allowed  interest  npon  the  price  paid  for  the  same. 

Appeal  from  Linn  County.  • 

This  snit  was  brought  by  A.  C.  Layton,  as  plaintiff, 
against  the  heirs  at  law  and  widow  of  J.  P.  Hogue,  de- 
ceased, to  set  aside  a  sale  of  land  made  by  the  said  J.  P, 
Hogue,  in  his  lifetime,  as  the  executor  of  the  last  will  and 
testament  of  Davis  Layton,  deceased ;  at  which  sale  it  ap« 
pears  said  executor  himself  became  the  real  purchaser  of 
the  land,  acting  through  hi^  agent  and  attorney,  at  the  price 
of  ten  dollars  per  acre,  amounting  in  the  aggregate  to  the 
sum  of  13129.80  in  coin.  It  appears  that  at  said  executor's 
sale,  Powell  bid  off  the  land  at  said  price  on  July  18,  1868, 
The  sale  was  confirmed  August  3,  1868,  and  Hogue,  as  ex- 
ecutor, etc.,  executed  a  deed  therefor  on  October  12,  1868. 
On  November  24,  1870,  Powell  and  wife  conveyed  the  land 
,  back  to  Hogue,  the  consideration  recited  being  $4000,  but 
as  found  by  the  court  below  the  true  consideration  was 
13129.80.    The  relief  sought  by  the  plaintiff  was  the  set- 
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ting  aside  of  said  sale  and  the  cancellation  of  said  deeds, 
whicli  relief  wats  granted  by  the  court  below,  and  a  referee 
was  appointed  to  take  an  account  of  the  rents  and  profits 
accrued  to  Hogue  and  his  heirs  since  the  sale,  and  also  of 
the  value  of  the  permanent  improvements  made  by  them 
upon  said  l^nd,  and  the  amount  of  taxes  paid  by  them 
during  the  interval.  On  the  coming  in  of  said  report,  the 
same  was  modified  in  some  respects,  and  a  final  decree  en- 
tered setting  aside  said  sale,  and  declaring  said  deeds  void. 
Interest  was  allowed  to  Layton*s  heirs  upon  the  rents  and 
profits  from  the  end  of  each  year,  as  the  same  accrued,  up 
to  the  date  of  the  decree.  After  allowing  Hogue's  heirs  for 
the  value  of  the  improvements  and  for  taxes  paid,  and  de- 
ducting therefrom  the  value  of  rents  and  profits,  with  in- 
terest thereon  as  aforesaid,  there  was  found  due  Layton's 
heirs  the  sum  of  12300.70. 

The  heirs  of  Hogue  were  allowed  the  original  purchase- 
price  paid  by  their  ancestor,  the  said  executor,  for  said  land 
— 13129.80,  without  interest — the  court  below  refusing  to 
allow  interest  thereon;  and  one  of  these  sums  being  de- 
ducted from  the  other,  a  balance  of  $829.10  was  decreed  to 
be  paid  by  Layton 's  heirs  to  Hogue's  heirs.  A.  0.  Layton 
and  Clara  D.  Layton,  one  of  the  defendants,  are  identified 
in  interest  as  against  Hogue's  heirs,  and  therefore  are  both 
made  respondents  in  this  appeal,  which  is  only  from  so 
much  of  said  decree  as  allows  interest  to  them  on  rents  and 
profits,  and  refuses  interest  to  appellants  on  the  purchase- 
money  paid  by  their  ancestor  for  the  land  at  the  sale,  which 
is  thus  avoided. 

Poivell  &  Flynn,  and  Dolphy  Bronatigh^  Dolph  &  Simon, 
for  Appellants. . 

J.  J.  Muiphyy  <7.  M.  Johns,  and  Thayer  &  Williams,  for 
Kespondents. 

By  the  Court,  McArthur,  J. : 

No  statement  of  evidence  accompanied  this  appeal,  and 
we  have  nothing  before  us  except  the  pleadings  and  the 
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decree.  Nor  are  any  further  papers  necessary;  for  the  only 
qaestion  presented  for  oiir  consideration  arises  npon  the 
refusal  of  the  court  below  to  decree  the  right  of  Hogue's 
heirs  to  recover  interest  upon  the  purchase-price  of  the 
parcel  of  land  in  question.  True,  the  question  whether 
the  sale  was  void  or  voidable  was  pressed  upon  our  atten- 
tion in  the  argument  by  respondent's  counsel/  but  we  do 
not  think  it  necessary  to  pass  upon  that  question;  for 
whether  void  or  voidable,  the  end  desired  was  achieved  by 
the  respondents  in  the  court  below,  and  the  sale  was  set 
aside.  It  would  be  iidpossible  in  this  case,  without  the 
testimony  to  guide  us,  to  arrive  at  any  conclusion  upon  the 
question,  and  it  weuld  be  very  embarrassing,  without  hav- 
ing the  case  fully  before  us,  to  pass  upon  so  important  a 
question  of  law. 

Hogue,  when  acting  as  executor,  was  occupying  an  im- 
portant trust  capacity,  one  which  should  be  discharged 
with  the  utmost  fidelity,  and  in  which  all  his  acts,  when 
subjected  to  the  closest  scrutiny,  should  disclose  nothing 
which  conflicts  with  honor,  shocks  conscience,  or  violates 
law.  By  purchasing  the  land  in  the  manner  in  which  it  is 
shown  to  have  been  purchased,  the  executor,  Hogue,  ac- 
complished just  what  the  law  declared  he  should  not  do, 
and,  in  every  st-ep  which  he  took  leading  up  to  the  purchase, 
he  occupied  a  position  in  which  his  interest  and  his  in- 
tegrity were  in  conflict.  His  heirs  are  in  no  position  to  ask 
equity,  for  their  ancestor  did  not  do  equity  in  this  matter. 
We  are  of  opinion  that  the  court  below  took  as  charitable  a 
view  of  his  acts  as  could  be  taken,  and  allowed  his  heirs 
all  that  the  most  indulgent  chancellor  could  have  allowed. 
They  certainly  are  in  no  position  to  demand  and  insist  upon 
anything  further.  Upon  no  principle  of  law  or  equity  with 
wbich  we  are  acquainted,  or  which  we  have  been  able  to 
discover,  would  they  be  entitled  to  recover  the  interest  they 
insist  upon.  To  allow  them  to  do  so.  would,  in  effect,  be 
allowing  them  to  reap  an  advantage  from  the  wrongful  and 
inequitable  act  of  their  ancestor.  The  decree  of  the  court 
below  must  be  affirmed. 

Affirmed. 
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ALBERT  ODELL,  Appellant,  v.  JOSLAH  MORIN  et  al., 

Respondents. 

Spkcifio  Pebfobmanos. — A  contract  for  the  sale  of  land  of  which  the  conrts 
will  be  jastified  in  decreeing  a  specific  performance  must  be  certain  and 
defined,  and  the  testimony  offered  in  support  of  it  must  be  fully  suffi- 
cient and  ample. 

Idem. — The  rule  that  a  specific  performance  will  be  refused  where  the  con- 
tract is  vitiated  by  uncertainty,  is  applied  with  more  than  ordinary 
stringency  against  assignees  and  representatives  of  the  contracting 
parties. 

Appeal  from  Yamhill  County. 

This  is  a  suit  in  equity  to  enjoin  the  further  prosecution 
of  three  several  actions  of  ejectment  and  to  enforce  the  spe- 
cific performance  of  a  contract  for  the  sale  of  land.  The 
complaint  alleges  that  in  February,  1855,  John  Odell,  the 
father  of  the  plaintiff,  purchased  of  Laban  Morin  a  portion 
of  his  donation  land  claim  and  paid  him  the  sum  of  six  hun- 
dred dollars,  that  being  the  full  purchase-price  and  value 
thereof.  That  the  contract  of  purchase  was  not  in  writing, 
but  it  was  agreed  between  the  parties  that  the  said  Morin 
should,  as  soon  as  convenient,  execute  to  John  Odell  a 
deed  for  the  land.  That  Laban  Morin  failed  to  execute 
said  deed  prior  to  his  death,  which  occurred  in  March, 
1855.  That  a  patent  to  the  said  land  was,  in  1867,  issued 
to  the  defendants  as  the  heirs  at  law  of  said  Laban  Morin. 
That  John  Odell,  in  July,  1869,  conveyed  his  right  and  title 
in  the  said  premises  to  the  plaintiff.  The  answer  denies  the 
contract  of  purchase  and  payment.  * 

The  testimony  offered  by  the  plaintiff  on  this  point  was  as 
follows :  McTeer,  a  son-in-law  of  John  Odell,  testified  that 
in  March,  1854,  Morin  and  Odell  stated  the  contract  in  his 
presence.  Odell  was  to  pay  $500,  and  Morin  was  to  deed 
the  land  as  soon  as  he  got  a  title.  Odell  paid  the  amount 
by  giving  two  yoke  of  oxen  and  some  money,  perhaps  $150. 
In  the  following  fall  Morin  said  that  $500  was  not  enough 
for  the  land,  and  he  wanted  another  yoke  of  oxen.  Odell 
gave  him  another  yoke,  valued  at  $200,  for  which  sum  Morin 
gave  his  note. 
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W.  H.  Odell,  a  son  of  John  Odell,  testified  that  in  Feb- 
marj  or  March,  1853,  a  contract  was  made  between  Morin 
and  his  father  for  the  sale  of  the  land  for  the  sum  of  $600, 
the  title  to  be  made  when  Morin  obtained  his  certificate 
from  the  land  office.  That  he  delivered  two  yoke  of  cattle 
in  payment,  valued  at  1300,  and  that  his  father  told  him  the 
balance  of  the  purchase-money  was  paid.  He  was  not 
present  when  the  contract  was  made,  but  knew  that  Morin 
gave  his  father  a  note,  which  witness  wrote,  payable  at 
some  future  time.  The  note  was  to  run  about  the  length  of 
time  required  to  complete  the  title  to  the  land,  but  he  did 
not  recollect  the  length  of  time.  He  thought  this  note  was 
delivered  to  the  vridow  after  the  death  of  Morin.  Mi's. 
Sarah  Odell,  widow  of  John  Odell,  knew  nothing  except 
what  her  late  husband  told  her — that  he  had  bought  the 
land  for  $600,  which  he  paid  before  Morin  died.  In  the 
fall  of  1854,  or  the  spring  of  1855,  her  husband  took  the 
money  out  of  the  house,  saying  that  he  was  going  to  pay  for 
the  land,  and  when  he  returned  said  he  had  paid  for  it. 
Mrs.  C.  B.  Alderman,  a  daughter  of  John  Odell,  testified 
that  just  before  Morin  died,  in  the  spring  of  1855,  a  message 
from  Morin  was  brought  to  her  father  requesting  him  to 
come  and  settle  up  their  business  concerning  the  land  be- 
fore he  died.  She  had  no  knowledge  of  the  contract  except 
the  statements  of  ber  father,  and  that  Morin  received  the 
cattle.  This  is  all  the  testimony  of  the  plaintiff  in  regard 
to  the  contract  of  sale,  if  we  except  certain  admissions,  of 
Mrs.  Darr,  widow  of  Morin,  made  after  his  death. 

On  the  part  of  the  defense,  Mrs.  Darr  states  the  only 
purchase  of  the  land  was  made  of  herself  in  1856,  after  'MLp- 
rin's  death,  the  consideration  for  which  was  $400  and  the 
note  of  Morin  for  $200. 

The  court  below  dismissed  the  bill. 

Boise  (&  Willis,  for  Appellant.  • 

P.  C.  Sullivan  arid  E.  G.  Bradshaw,  for  Bespondents.  ' 

Vol.  v.— 7 
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By  the  Court,  Mosher,  J. : 

The  requisites  of  a  contract  for  the  sale  of  land,  of  which 
the  courts  will  be  justified  in  decreeing  a  specific  perform- 
ance, are  clearly  stated  by  Washington,  J.,  in  the  case  of 
Colson  V.  Thompson  (2  Wheat.  336):  "The  contract  which 
is  sought  to  be  specifically  executed  ought  not  only  to  be 
proved,  but  the  terms  of  it  should  be  so  precise  as  that 
neither  party  could  reasonably  misunderstand  them.  If  the 
contract  be  vague  or  uncertain,  or  the  evidence  to  establish 
it  be  insufficient,  &  court  of  equity  will  not  exercise  its  ex- 
traordinary jurisdiction  to  enforce  it." 

In  this  case  the  evidence  of  the  contract  is  of  a  very  un- 
satisfactory character.  For  instance,  McTeer  says  the  pur- 
chase was  made  in  the  spring  of  1854  and  the  whole  of  the 
purchase-money  paid  at  that  time,  yet  he  says  Morin  claimed 
more  money  for  the  land  in  the  fall,  when  Odell  gave  him 
another  yoke  of  cattle,  valued  at  1200,  for  which  he  took  his 
note.  W.  H.  Odell,  speaking  of  the  first  payment,  says  his 
father  took  Morin's  note  for  $600.  From  this  evidence  it  is 
uncertain  whether  the  delivery  of  the  cattle  was  a  positive 
or  conditional  payment  for  the  land.  This  is  rendered  more 
uncertain  by  the  testimony  that  Morin,  on  his  deathbed, 
sent  for  Odell  to  come  a^d  settle  up  the  business  concern- 
ing the  land.  The  Court  could  not  be  justified  in  enforcing 
a  contract  the  evidence  of  which  is  so  indefinite  and  un- 
certain. 

It  is  urged  by  the  counsel  for  appellant  that  the  testimony 
is  uncertain  by  reason  of  the  lapse  of  time.  This  may  be 
trjie,  but  one  who  has  slept  upon  his  rights  for  eighteen 
years  is  not  in  a  position  to  ask  a  court  of  equity  to  relax 
the  rules  of  law  in  his  favor.  The  rule  that  a  specific  per- 
formance will  be  refused  where  the  contract  is  vitiated  by 
uncertainty,  is  applied  with  more  than  ordinary  stringency 
against*  assignees  and  representatives  of  the  contracting 
parties.  (Kendall  v.  Almy,  2  Sumn.  178;  Montgomery  v.  Noi'- 
ris,  1  How.,  Miss.  499.) 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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MAKT  C.  WHITE,  Respondent,  v.  THE  NORTHWEST 

STAGE  COMPANY,  Appellant. 

Waitxb. — The  volnntary  appearance  of  a  defendant  in  a  cause  is  a  waiver 
of  the  senrice  of  summons  and  complaint. 

DAMAGES — Pboof  of,  MOT  Bequibkd,  Wukm.— In  an  action  for  damages  aris- 
ing on  contract,  no  proof  of  damages  is  required  where  judgment  is 
rendered  for  want  of  an  answer. 

Sound  Discbetiom  cannot  be  Betibw-bd. — ^The  granting  a  motion  .to  set 
aside  a  default  is  in  the  sound  discretion  of  the  court,  and  unless  it 
clearly  appear  that  such  discretion  has  been  abused,  the  appellate  court 
will  not  interfere. 

Idem — ^Pbactice. — In  such  case  the  correct  practice  is  for  the  defendant  to 
present  his  answer,  properly  verified,  when  the  motion  to  set  aside  is 
called  for  hearing. 

Appeal  from  Baker  County. 

This  is  an  action  for  damages,  brought  by  the  plaintiff 
to  recover  the  sum  of  four  hundred  and  ninety-five  dollars, 
for  the  failure  and  refusal  of  the  defendant,  as  a  common 
carrier,  to  convey  the  plaintiff  from  the  town  of  Kelton,  in 
the  Territory  of  Utah,  to  Baker  City,  in  Oregon. 

Plaintiff  avers  that  on  or  about  the  3d  day  of  November, 
1871,  she  arrived  at  Kelton,  in  Utah,  e)i  route  from  the  East 
to  Bak/Br  City,  Oregon,  and  that  she  had  then  and  there  in 
her  lawful  possession,  and  as  the  lawful  owner  thereof,  for 
value,  an  order  from  the  defendant  to  its  agent  at  Kelton, 
directing  him  to  give  her  passage  on  the  stage-coaches  of 
the  defendant,  from  said  town  of  Kelton  to  Baker  City, 
Oregon.  This  order  is  set  out  in  the  complaint  in  words 
and  figures  as  follows: 

"Mb.  Kinney, 

'*Agent  N.  W.  Stage  Go.  at  Kelton. 

"Dear  Sir:  Ton  will  please  way-bill  Miss  M.  E.  White 

from  Kelton  to  Baker  City.     Collect,  as  her  fare  is  settled 

to  this  place. 

"J.  A.  Keed, 

"Agent  N.  W.  S.  Co. 
**Bakbb  Citz,  March  28,  1871." 

Plaintiff  further  avers  that  defendant  refused  to  pass  her 
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upon  said  orfler  from  Eelton  to  Baker  City,  although  said 
order  was  presented  to  the  agent  of  the  company  at  Kelton, 
and  her  passage  demanded  thereon;  and  that  by  reason  of 
such  failure  she  was  annoyed,  harassed  and  delayed  on  her 
journey  among  strangers,  and  compelled  to  incur  great  ex- 
pense in  getting  to  her  destination,  to  her  damage  in  the 
sum  of  four  hundred  and  ninety-five  dollars. 

Defendant  appeared  September  23, 1872,  by  its  attorney, 
F.  P.  Dugan,  Esg.^  and  demurred  to  the  complaint,  which 
demurrer  was  by  said  attorney  subsequently  withdrawn,  and 
by  order  of  the  court  said  Dugan  was  allowed  to  withdraw 
his  appearance  as  attorney  for  defendant,  for  the  reason  that 
the  same  was  entered  without  his  authority.    , 

Subsequently,  on  the  26th  day  of  November,  1872,  de- 
fendant entered  an  appearance  by  its  attorneys,  Dugan  and 
La  Dow,  and  demurred  to  the  complaint,  which  demurrer, 
after  argument,  was  overruled  by  the  court.  ^ 

On  May  21,  1873,  defendant,  by  Lawrence  and  Dugan  as 
attorneys,  was  permitted  by  leave  of  court  to  file  a  motion 
to  strike  out  portions  of  the  complaint.  The  record  fails 
to  disclose  any  further  action  of  counsel  or  the  court  on  this 
motion  to  strike  out;  but  subsequently  thereto,  to  wit,  on 
the  23d  of  May,  1873,  an  answer  was  filed,  signed  and  in- 
dorsed by  Frank  P.  Dugan  as  attorney  for  defendant.  On 
the  day  following  the  filing  of  said  answer  a  motion  was 
filed  by  plaintiff's  counsel  to  strike  out  the  same,  for  the 
reasons  that  said  Dugan  had  never  been  admitted  to  prac- 
tice as  an  attorney  in  the  courts  of  this  State;  and  because 
said  answer  was  not  properly  verified,  and  was  sham  and 
frivolous.  The  motion  to  strike  out  the  answer  was  sus- 
tained by  the  court  on  the  26th  of  May,  1873,  and  the  de- 
fendant failing  to  apply  for  further  time  to  further  plead  or 
answer,  the  court,  on  the  same  day,  on  motion  of  plaintiff's 
counsel,  rendered  judgment  for  the  amount  claimed  by 
plaintiff  for  want  of  an  answer. 

Subsequently,  on  the  28th  day  of  May,  1873,  defendant 
appeared  by  J.  H.  Beed,  Esq.,  of  counsel,  and,  on  motion 
supported  by  affidavit,  sought  to  have  the  judgment  for 
plaintiff  set  aside;  and,  upon  the  hearing  thereof,  the  court 
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overruled  said  motion  on  the  4th  day  of  September,  1873. 
The  defendant  appeals  to  the  Court,  assigning  as  error: 

^'1.  The  entry  of  a  judgment  in  said  action  against  de- 
fendant, for  the  reason  that  there  had  been  no  legal  service 
of  summons  on  said  defendant,  and  that  the  court  had  no 
authority  to  enter  judgment  in  this  action  without  some 
proof  of  plaintiff's  claim;  that  the  judgment  entered  in  this 
action  is  informal,  and  erroneous  in  form;  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

"2,  The  overruling  the  motion  of  defendant  to  open  said 
judgment,  and  permit  the  defendant  to  answer  on  the  merit." 

Z.  0.  Stearns  and  Knight  dk  Lord,  for  Bespondent. 

J.  H.  Seed,  iox  Appellant. 

By  tke  Court,  Bonhajc,  J. : 

The  principal  difficulty  which  this  case  presents  is  the 
complicated  condition  of  the  pleadings  and  proceedings  as 
disclosed  by  the  transcript.'  Some  idea  of  the  peculiar 
character  of  the  proceedings,  on  the  part  of  the  defendant, 
is  disclosed  by  the  foregoing  statement  of  the  case,  i^hich 
is  only  a  partial  synopsis  of  what  was  done;  the  object  being 
to  prevent  only  those  proceedings  which  are  pertinent  to 
the  questions  presented  by  the  assignment  of  errors.  And 
it  is  a  somewhat  remarkable  feature  of  the  case,  that  during 
its  pendency  in  the  court  below,  for  about  the  period  of  one 
year,  and  the  frequent  appearance,  disappearance  and  re- 
appearance of  various  members  of  the  bar  of  Eastern 
Oregon  and  Washington  Territory,  on  behalf  of  defendant, 
that  the  cause  finally  culminated  in  a  judgment  for  want  of 
an  answer.  And  it  is  for  the  purpose  of  obtaining  leave  to 
defend  the  cause,  upon  its  merits,  that  the  same  is  appealed 
to  this  Court. 

The  transcript  presents  no  bill  of  exceptions;  but  the  first 
error  assigned  in  the  notice  of  appeal  is,  that  there  was  no 
legal  seiTice  of  process  on  defendant  to  place  it  in  default. 
To  this  objection  we  answer  that  the  record  shows  a  volun- 
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tarj  appearance  entered  in  the  cause,  on  the  part  of  defend- 
ant, bj  attorneys,  whose  right  to  so  appear  is  not  ques- 
tioned; the  result  of  which  is  the  waiver  of  any  defect  or 
irregularity  in  the  service  of  process.  (Rogue  River  Min- 
ing  Company  v.  Walker ^  1  Or.  341;  Barker  v.  Fahie,  2  Or. 
89.) 

Appellant,  in  the  next  place,  objects  that  the  court  had 
no  authority  to  enter  judgment  in  this  action  without  some 
proof  of  the  plaintiff's  claim.  This  objection  is  also  unten- 
able, for  twb  reasons: 

In  an  action  for  damages,  arising  upon  contract,  the 
plaintiff  is  entitled  to  judgment  for  the  amount  claimed, 
without  proof  thereof,  if  the  defendant  fail  to  answer  within 
the  time  prescribed  by  law.  And  in  the  second  place,  if  it 
were  necessary  to  prove  such  claim;  the  law  would  presume 
that  it  had  been  done  in  the  absence  of  a  showing  to  the 
contrary.  (Civil  Code,  g  246;  Dimick  v.  Campbell,  31  Cal. 
238.) 

The  third  objection  urged  by  the  counsel  for  appellant  is 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that  it  is  not  alleged  that  Kinney 
and  Beed,  or  either  of  them,  was  agent  of  the  Northwest 
Stage  Company,  and  because  the  word  ** collect"  occurs  in 
the  order  of  Beed  to  Kinney,  on  which  plaintiff  claimed  her 
passage  from  Kelton  to  Baker  City. 

While  plaintiff's  complaint  is  subject  to  criticism  in  the 
respects  mentioned  as  to  matters  of  form,  yet  we  think  it 
does  substantially  aver  tliat  Beed  and  Kinney  were  the 
agents  of  defendant,  and  that  it  is  sufficient  to  sustain  the 
judgment;  for  the  plaintiff  does  charge  that  on  her  arrival 
at  the  town  of  Kelton,  on  or  about  the  3d  day  of  November, 
1871,  she  was  the  lawful  owner  and  holder  for  value  of  the 
order  of  defendant,  as  hereinbefore  set  out  in  the  statement 
of  this  case.  And  while  there  is  an  ambiguity  in  the  terms 
of  the  order,  caused  by  the  use  of  the  word  **  collect"  as  it 
is  written  in  the  transcript,  yet  we  think  it  pretty  clearly  ap- 
pears from  the  context  that  the  word  as  written  does  not 
convey  the  idea  intended  by  Mr.  Beed,  the  maker  of  the 
order.     It  would  hardly  be  a  fair  reason  to  give  for  collect- 
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iog  fare  of  plaintiff  that  it  had  already  been  paid.  We 
think  it  more  fair  and  reasonable  to  presume  that  a  mistake 
was  made,  either  in  the  original  or  in  copying  the  record. 

The  only  other  error  assigned,  which  was  relied  npon  in 
the  argument,  is  the  overruling  of  defendant's  motion  to 
set  aside  the  default  and  permit  an  answer  to  be  filed  upon 
the  merits.  The  court  below  (Mc Arthur,  J.),  in  passing 
upon  the  motion  to  set  aside  the  default  of  defendant,  as- 
signs the  following  reasons  for  its  refusal,  to  wit:  ''That 
the  defendants  have  been  guilty  of  laches,  from  which  this 
court  cannot  relieve  them  without  doing  palpable  injustice 
to  the  plaintiff.  That,  though  the  defendant  Huntley  was 
served  out  of  Baker  County,  this  judgment  is  valid  for  the 
reason  that  the  record  shows  the  appearance  of  authorized 
attorneys  for  the  defendant,  other  than  F.  P.  Dngan,  who 
was  disqualified  by  the  statute.  That  the  appearance  of 
said  attorneys  was  general,  and  was  a  waiver  of  irregular- 
ities in  the  service.  That  a  motion  to  open  up  a  default 
and  to  set  aside  a  judgment  should  be  accompanied  with  a 
copy  of  the  verified  answer  which  the  party  desires  to  be 
permitted  to  file,  so  that  the  court  may  judge  whether  there 
be  a  meritorious  defense,  for  defaults  should  not  be  opened 
up  unless  the  defendant  have  a  meritorious  defense." 

We  think  the  record  sustains  the  court  below  in  the  con- 
elusions  arrived  at  as  above  expressed.  The  granting  or 
refusing  of  a  motion  to  set  aside  a  default  is  a  matter  within 
the  sound  discretion  of  the  court,  and  unless  it  clearly  ap- 
pear that  such  discretion  has  been  abused,  the  appellate 
court  will  not  interfere.  {Bailey  v.  Taoffe^  29  Cal.  422; 
CraiuiaU  v.  PieUe,  1  Or.  226.) 

Judgment  affirmed. 
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THE  GOLD  HILL  QUARTZ  MINING  COMPANY,  Ap- 
pellant, V.  JACOB  ISH,  Besfomdent. 

Eminent  Domain. — Mines  of  preciotis  metals  belong  to  the  eminent  domain 

of  the  political  sovereignty. 
OcouPANbY — Right  of,  Bkcoonizkd. — By  the  act  of  Congress  of  July  26, 

1866,  the  General  GoTernnient  extended  to  all  in  possession  of  mining 

claims,  and  all  subsequently  locating  and  denouncing  mines  containing 

the  precious  metals,  a  guarantee  of  protection  in  their  occupancy  so  long 

as  the  mines  are  operated. 
Pbk-emption. — The  provisions  relative  to  pre-emption  of  mining  lands  in 

said  act,  and  the  amendments  thereto,  are  not  obligatory. 
Patent  to  Minkbal  Lands. — A  patent  for  agricultural  lands  does  not  pass 

title  to  known  deposits  of  precious  metals. 
£pF£CT  OF  Failure  to  Seobeoatk  Minebal  Lands. — Failure  of  goyemment 

surveyors  to  segregate  mineral  from  agricultural  lands  cannot  operate 

to  defeat  the  rights  of  occupant  miners. 

Appeal  from  Jackson  County. 

This  suit  was  instituted  to  quiet  the  title  to  and  enjoin 
the  respondent  from  asserting  any  rights  in  and  to  a  certain 
gold-bearing  quartz  lode  situate  in  Jackson  County. 

The  complaint  alleges  that  Henry  Klippel,  John  Mc- 
Laughlin, Charles  S.  Drew,  N.  C.  Dean,  Thomas  Chavner 
and  John  E.  Boss,  on  December  6,  1865,  located  six  claims 
upon  the  said  lode  in  accordance  with  the  provisions  of  the 
State  laws  and  the  local  laws  and  customs  of  miners.  On 
December  11,  1865,  the  said  parties  filed  articles  of  incor- 
poration under  the  general  laws  of  the  State.  The  name  of 
the  incorporation  was  declared  to  be  *'  The  Gold  Hill 
Quartz  Mining  Company;"  the  capital  stock  was  fixed  at 
$60,000,  and  the  object  was  the  working  of  the  said  lode. 
The  company  was  duly  organized,  the  stock-books  opened, 
and  the  stock  subscribed.  Contemporaneous  with  the  fil- 
iug  of  the  said  articles  of  incorporation  the  parties  afore- 
said duly  transferred  their  claims  to  the  said  company. 
Ever  since  said  transfer,  and  up  to  July  8,  1871,  the  said 
compaify  were  in  possession  of  said  claims,  working  said 
lode  by  driving  tunnels,  etc.,  for  the  purpose  of  procuring 
the  quartz  rock  and  extracting  the  gold  therefrom,  and  had, 
up  to  said  date,  expended  thereon  $1090.     The  possession 
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of  the  said  company  was  open  and  notorious,  and  the  re- 
spondent had  actual  notice  thereof,  and  of  the  character 
and  extent  of  the  appellant's  claims. 

On  June  15,  1870,  respondent  applied  to  the  officers  of 
the  proper  United  States  Land  Office  to  purchase  the  west 
half  of  the  northeast  qusMrter  and  east  half  of  the  northwest 
quarter  of  section  fourteen,  township  thirty-six  south,  of 
range  three  west,  of  the  Willamette  meridian,  upon  which 
the  lode  in  controversy  is  situated,  and  having  been  allowed 
to  purchase  said  lands  as  agricultural  lands,  a  patent  there- 
for was  issued  to  respondent  on  August  11,  1870.  The  said 
patent  was  recorded  July  8,  1871,  and  until  said  date  the 
appellant  had  no  notice  of  the  application  for  and  purchase 
of  said  lands  by  the  respondent,  or  that  respondent  had 
any  claim  to  or  interest  in  the  same. 

The  respondent  demurred  to  the  complaint.  After  argu- 
ment the  court  below  sustained  the  demurrer  and  dismissed 
the  complaint  with  costs. 

From  the  order  dismissing  the  same  this  appeal  is  taken. 

J.  D.  Fay  and  TV.  W,  Thayer ^  for  Appellant. 
B,  F.  Dowdl  ajid  H.  Kelly ^  for  Bespondent. 

By  the  Court,  McAkthur,  J. : 

The  claims  upon  the  gold-bearing  quartz  lode  in  contro- 
versy, were  located  and  taken  up  in  the  year  1865  in  accord- 
ance with  the  provisions  of  the  act  of  the  Legislative 
ABsembly  of  the  State  o|  Oregon,  approved  October  24, 
1864,  and  the  acts  amendatory  thereof.  They  were  "opened 
up"  and  operated  under  the  State  laws  for  a  number  of 
months  prior  to  the  passage  of  the  act  of  Congress  of  July 
26,  1866,  commonly  called  the  **  Mining  Act."  This  act 
was  the  first  direct  and  positive  recognition  on  the  part  of 
the  General  Government  of  the  right  of  the  citizen  to  ex- 
plore the  public  domain  for  the  precious  metals,  and  to  de- 
Boance  and  operate  mines  when  found.  Anterior  to  the 
passage  thereof,  the  General  Government,  in  carrying  out  a 
policy  redounding  to  the  public  good,  tacitly  consented  to 
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the  search  for  and  development  of  the  mines^  and  the 
courts,  applying  what  has  been  often  denominated  ''the 
common  law  of  the  mines,"  uniformly  protected  the  rights 
of  those  engaged  in  mining  for  the  precious  metals.  They 
recognized  the  binding  force  of  the  local  laws,  customs  and 
usages  of  the  miners,  in  all  cases  when  those  local  laws, 
customs  and  usages  did  not  conflict  with  written  constitu- 
tions or  legislative  enactments.  Taking  into  consideration 
the  condition  of  the  country  and  the  importance  of  encour- 
aging mining  operations,  and  the  non-acijion  of  the  General 
Government,  they  held  that  those  engaged  in  mining  for  the 
precious  metals  enjoyed  a  species  of  franchise  in  the  mines, 
and  that  they  held  the  same  free  from  all  molestation  or 
interference  of  all  parties  save  the  General  Government. 

That  the  General  Government  has  the  exclusive  right  to 
control  the  mines  has  never  been  seriously  questioned;  the 
principle  being  conceded  that  mines  of  precious  metals 
belong  to  the  eminent  domain  of  the  political  sovereignty,  as 
well  under  the  laws  of  Spain  as  by  the  common  law  of  Eng- 
land and  public  law  of  the  United  States. 

All  the  reported  cases  in  California  and  Nevada  lead  to 
the  conclusion  that  the  non-action  of  the  General  Govern- 
ment raised  such  a  presumption  of  license  to  those  engaged 
in  mining  for  the  precious  metals  as  to  give  them  a  standing 
in  the  courts  to  assert  their  rights  and  redress  their  wrongs 
against  all  persons  except  the  General  Government.  The 
right  of  mining  for  the  precious  metals  is  a  franchise,  and 
the  attending  circumstances  raise  the  presumption  of  a  gen- 
eral grant  from  the  sovereign  of  the  privilege.  (Conger  v. 
Weaver,  6  Cal.  548;  Merced  Mining  Company  v.  Fremont,  7 
Id.  327;  Hilly.  King,  8  Id.  338;  McKeon  v.  JSrisfeea,  9  Id. 
142;  Parbidgey.  McKinney,  10  Id.  183;  SUxie  v.  Moore,  12  Id. 
70;  Curtis  y. Sutler,  15  Id.  263;  Hughes  v.  Devlin,  23  Id.  506; 
Horn  V.  Jones,  28  Id.  202;  Pralus  v.  Jefferson  G.  and  S.  Min- 
ing  Co.,  34  Id.  559;  Correa  v.  Frietas,  42  Id.  340.) 

Accepting  this  as  a  postulate,  it  follows  that  the  General 
Government  itself  could  not  equitably  interfere  with  or 
abridge  the  rights  of  the  miner.  We  are  of  opinion  that 
''there  are  equitable  circumstances  connected  with  these 
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mining  claims  that  are  clearly  binding  upon  the  conscience 
of  the  governmental  proprietor  that  must  never  be  disre- 
garded.   Sights  have  become  vested,  in  virtue  of  the  license, 
that  cannot  be  divested  without  a  violation  of  all  the  prin- 
ciples of  justice  and  reason."    In  Sparrow  v.  Strong  (3  Wal- 
lace, 104),  Chief  Justice  Chase  used  the  following  forcible 
language:    **We  know  that  the  Territorial  Legislature  (of 
Ifevada)  has  recognized  by  statute  the  validity  and  the  bind- 
ing force  of  the  rules,  regulations  and  customs  of  the  min- 
ing districts.     And  we  cannot  shut  our  eyes  to  the  pub- 
lic history,  which  informs  us  that  under  this  legislation,  and 
not  only,  without  interference  by  the  National  Government, 
but  under  its  implied  sanction,  vast  mining  interests  have 
sprung  up,  employing  many  millions  of  capital  and  contrib- 
uting largely  to  the  prosperity  and  improvement  of  the 
whole  country."    The  decision  quoted  from  was  rendered  in 
December,  1865,  and  is  a  clear  recognition  by  our  highest 
judicial  tribunal  of  the  underlying  principle  upon  which 
rests  the  rules  governing  this  Species  of  property,  which 
have  had  practical  operation  for  nearly  a  quarter  of  a  cen- 
tury.    It  follows,  then,  that  the  locators  and  operators  of  the 
claims  upon  the  quartz  lode  in  controversy,  were  invested 
with  a  franchise  which  the  courts  would  protect  and  uphold. 
Thus  they  stood  before  the  passage  of  the  act  of  Congress 
of  July  26, 1866.    By  this  act  the  mineral  lands  of  the  public 
domain,  both  surveyed  and  unsurveyed,  are  declared  to  be  free 
and  open  to  exploration  and  occupation  to  all  citizens  of  the 
United  States,  and  those  who  have  declared  their  inten- 
tions to  become  citizens,  subject  to  such  regulations  as  may 
be  prescribed  by  law.    Any  person  or  association  claiming 
a  vein  or  lode  of  quartz  rock  in  place,  bearing  gold,  silver, 
cinnabar  or  copper,  who  have  expended  in  improvements 
thereon  not  less  than  one  thousand  dollars,  and  have  occu- 
pied and  improved  the  same  according  to  the  local  customs 
or  rules  of  miners  in  the  district,  and  in  regard  to  which 
there  is  no  controversy  or  opposing  claim,  may  acquire  title 
to  the  same  by  filing  a  diagram,  in  the  local  land  office,  of 
said  claim,  giving  notice  and  performing  such  other  acts  as 
are  prescribed  by  law.    As  has  before  been  stated,  this  act 
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was  the  first  direct  and  positive  recognition  on  the  part  of 
the  General  Government  of  the  right  of  the  citizen,  and  the 
alien  who  had  declared  his  intention  to  become  such,  to  ex- 
plore the  public  domain  for  the  precious  metals,  and  to  de- 
nounce and  operate  mines  when  found. 

Whatever  difference  of  opinion  may  exist  as  to  the  tenure 
by  which  mining  claims  were  held  prior  to  the  passage  of 
this  act  of  Congress,  it  is  clear  that,  by  the  act,  the  General 
Government  extended  to  all  in  possession  of  mining  claims, 
and  to  all  subsequently  locating  and  denouncing  mines  con- 
taining the  precious  metals,  a  guarantee  of  protection  in 
their  occupancy  so  long  as  the  mines  are  operated  and 
worked.  The  lode  in  controversy  was,  when  ** claimed," 
situate  upon  surveyed  lands  belonging  to  the  General  Gov- 
ernment. Pursuant  to  instructions,  the  lands  were  sold  as 
agricultural  lands,  and  patented  to  Ish  on  August  11,  1870. 
The  application  to  purchase  was  made  subsequent  to  the 
passage  of  the  act  of  1866,  and  at  a  time  when  the  posses- 
sion of  the  appellant  was  open  and  notorious.  Thus  the 
adverse  interest  of  Ish,  if  any  interest  he  has,  did  not  accrue 
until  after  the  passage  of  the  said  act,  and  was  therefore  in 
violation  of  the  guarantee  of  occupancy  created  by  the  first 
section  thereof.  But  Ish  obtained  no  interest  in  the  mining 
claims  on  the  lode  by  the  patent.  True,  by  the  patent  he 
obtained  a  given  quantity  of  agricultural  lands,  and  tUe  lode 
is  situate  upon  said  lands,  but  the  known  deposits  of 
precious  metals  did  not  pass  by  the  patent,  for  they  are 
expressly  reserved  from  sale,  under  the  pre-emption  and 
other  land  acts.  The  only  law  under  which  patent  to  min- 
ing claims,  either  lode  or  placer,  can  be  obtained,  is  the 
act  of  1866,  and  the  amendments  thereto.  The  fact  that 
the  claims  of  the  appellant  were  not  segregated  and  listed 
as  mineral  lands,  cannot  avail  the  respondent.  Segrega- 
tion, when  required,  must  be  made  by  the  surveyor;  and  to 
hold  that  the  failure  of  the  surveyor  to  fully  discharge  his 
duty  could  operate  to  defeat  the  rights  of  the  appellant, 
would  be  violative  of  the  plainest  principles  of  justice. 
Moreover,  the  returns  of  the  surveyor  are  not  conclusive  as 
to  the  character  of  the  lands,  for  the  Commissioner  of  the 
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General  Land  Office,  in  carrying  out  the  policy  of  the  Gen- 
eral Government  in  the  disposal  of  the  public  lands,  allows 
affidavits  as  to  the  character  of  the  lands  to  be  made  in 
impeachment  of  the  returns  of  the  surveyors.  The  open 
and  notorious  possession  of  the  appellant  was  sufficient  to 
charge  the  respondent  with  notice  of  the  character  of  the 
lode,  and  also  to  bring  the  lode  within  the  description  of 
"known  mineral  deposits."  Nor  are  the  rights  of  the  ap- 
pellant forfeited,  nor  in  the  least  abridged,  by  failure  to 
procure  a  patent  for  the  claim.s  upon  the  quartz  lode.  ''It 
is  understood,"  says  the  Commissioner  of  the  General  Land 
Office,  in  the  instructions  to  the  local  land  offices,  ''that 
there  is  nothing  obligatory  on  claimants  to  proceed  under 
the  statute  (act  of  1866),  and  where  they  fail  to  do  so,  there 
being  no  adverse  interest,  they  hold  the  same  relation  to 
the  premises  they  may  be  working  which  they  did  before 
the  passage  of  the  act,  with  the  additional  guarantee  that 
they  possess  the  right  of  occupancy  under  the  statute.  (Za- 
briskie's  Land  Laws,  207.) 

Before  leaving  *this  case  it  becomes  necessary  to  allude  to 
the  prayer  of  the  complaint,  and  to  express  our  views  in 
relation  to  the  proper  relief  to  be  afforded.  The  prayer 
asks  for  a  decree  of  the  Circuit  Court  declaring  the  defend- 

■ 

ant  a  trustee  for  the  plaintiff;  that  the  defendant  be  re- 
quired to  execute  a  good  and  sufficient  deed  to  the  plaintiff 
of  the  land  included  within  the  boundaries  of  the  claims, 
and  also  for  a  perpetual  injunction  inhibiting  the  defendant 
from  setting  up  any  title  to  said  claims. 

Inasmuch  as  Ish  never  obtained  title  to  the  lode,  he  can- 
not be  decreed  to  be  trustee  for  the  plaintiff,  nor  can  he 
execute  a  deed  conveying  to  the  plaintiff  the  legal  title. 
The  proper  relief  to  be  granted  is  an  injunction  order  per- 
petually enjoining  and  inhibiting  Ish,  and  all  persons 
claiming,  or  to  claim  by  or  through  or  under  him,  from 
asserting  any  title  to  the  lode,  and  also  from  in  any  manner 
interfering  with  the  plaintiff  in  entering  upon  and  working 
the  claims  thereon. 

Decree  reversed. 
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^  1^1       EUTH  M.  BONSEB,  Bespondent,  v.  A.   F.  MILLEB, 

Appellant. 

Conveyance — ^Whkn  not  Vowtntabt. — A  conveyance,  the  consideration  of 

which  is  marriage,  is  not  a  voluntary  conveyance. 
Habbiage — Conveyance  of,  not  Pbesuheb  Fbaudulent. — Marriage  being  a 

valuable  consideration,  Buch  conveyance  will  not  be  presamed  to  be 

fraudulent,  either  as  to  existing  or  subsequent  purchasers. 
Fbaud. — It  may,  however,  be  set  aside  and  held  to  be  void  for  actual  fraud. 

Both  parties  must  concur  in  the  fraud  before  the  deed  can  be  set  aside. 

Appeal  from  Maltnomak  County. 

This  was  a  suit  in  equity,  in  the  Circuit  Court  of  Mult- 
nomah County,  against  the  defendants,  to  quiet  the  title  to 
six  hundred  and  forty  acres  of  land  described  in  the  com- 
plaint. The  respondent  claims  title  in  fee-simple,  under  a 
conveyance  from  John  Bonser,  executed  on  January  20, 
1866,  in  consideration  of  an  agreement  of  marriage  with 
the  said  Bonser,  and  claims  to  have  been  in  actual,  open  and 
notorious  possession  of  said  lands,  by  her  tenants.,  since 
May,  1866,  and  that  appellant  claims  some  interest  in  said 
lands  adversely  to  re&Tpondent  and  threatens  to  eject  respond- 
ents The  appellant's  title  is  derived  through  an  execution 
sale  on  a  judgment  obtained  against  said  John  Bonser,  on 
September  14,  1866,  subsequent  to  the  conveyance  to  re- 
spondent, which  judgment  was  obtained  upon  a  debt  sub- 
sisting against  John  Bonser  prior  to  January,  1866,  the  date 
of  John  Bonser*s  conveyance  to  Buth  M.  At  the  time  the 
conveyance  to  Buth  M.  was  executed,  John  Bonser  was  in 
failing  circumstances  and  unable  to  pay  his  debts,  the  ap- 
pellant being  one  of  his  creditors.  John  Bonser  and  Buth 
M.  intermarried  on  the  21st  of  January,  1866,  the  day  after 
the  conveyance  to  Buth  M.  The  cause  was  referred  to  a 
referee  to  report  findings  of  fact  and  law.  The  referee  found 
the  facts  here  stated,  and  further,  that  Buth  M.,  prior  to  ac- 
cepting the  deed  from  John  Bonser,  used  reasonable  care 
and  diligence  to  ascertain  the  true  financial  condition  of 
John  Bonser;  that  she  had  no  notice  of  the  insolvency  of 
John  Bonser,  or  of  his  being  in  debt  at  the  time  of  said 
transfer;  that  the  transfer  of  said  premises  to  her  by  John 
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Bonser  was  bonajide;  that  the  claim  upon  which  appellant's 
judgment  was  obtained  was  not  a  lien  on  the  disputed  lands 
at  the  time  of  their  being  transferred  by  John  Bonser  to 
Buth  M.  Dow;  that  the  prayer  of  the  complaint  should  be 
granted. 

The  court  below  rendered  a  decree  confirming  the  report, 
from  which  defendant  Miller  has  appealed  to  this  Court. 

Marqiiam  &  Beetle  and  A.  H,  lowmend,  for  Appellant. 

« 

SkaUuck  &  KUlin,  for  Respondent. 

By  the  Court,  Prim,  J. : 

The  main  question  to  be  determined  in  this  case  is  whether 
the  conveyance  of  the  lands  in  controversy  from  John  Bon- 
ser to  plaintiff  was  fraudulent  as  to  defendant.  At  the  time 
it  was  made  she  appears  to  have  occupied  the  relation  of  an 
intended  wife  to  the  said  Bonser.  The  consideration  of 
the  conveyance  having  been  an  agreement  of  marriage,  it 
was  not  a  voluntary  conveyance,  but  a  conveyance  upon  a 
valuable  consideration,  and  the  plaintiff  must  be  treated  as 
a  purchaser  for  value.  A  voluntary  conveyance  made  by  a 
grantor  at  a  time  when  largely  indebted  will  be  conclusively 
presumed  to  be  fraudulent  as  to  such  debts;  while  a  con- 
veyance made  for  a  valuable  consideration  will  not  be  pre- 
sumed fraudulent  as  to  existing  or  subsequent  creditors, 
but  may  be  set  aside  and  held  void  for  actual  fraud.  (1 
Story's  Eq.  J.,  g  359.) 

Under  the  pleadings  in  this  case,  in  order  to  have  the  con- 
veyance in  question  set  aside  and  held  fraudulent  and  void 
as  to  plaintiff,  it  was  incumbent  upon  the  defendant  to  show 
that  at  the  time  of  its  execution  her  grantor  was  not  only 
indebted  to  him  and  others,  and  that  said  conveyance  was 
made  to  delay  and  defraud  ci*editors,  but  that  plaintiff  had 
knowledge  of  these  facts,  and  participated  in  the  fraud. 
{Magniac  v.  Thompson,  7  Peters,  389.) 

The  case  just  cited  involved  an  ante-nuptial  settlement 
similar  to  the  one  under  consideration.  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  said:  "Nothing  can 
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be  clearer,  both  upon  principle  and  authority,  than  the  doc- 
trine that  to  make  an  ante-nuptial  settlement  void  as  a  fraud 
upon  creditors^  it  is  necessary  that  both  parties  should 
concur  in  or  have  cognizance  of  the  intended  fraud.  If  the 
settler  alone  intend  a  fraud,  and  the  other  party  have  no 
notice  of  it,  but  is  innocent  of  it,  she  is  not,  and  cannot  be 
affected  by  it. 

''Marriage,  in  contemplation  of  the  law,  is  not  only  a  val- 
uable consideration  to  support  such  a  settlement,  but  is  a 
consideration  of  the  highest  value;  and  from  motives  of  the 
soundest  policy  is  upheld  with  a  steady  resolution.  The 
husband  and  wife,  parties  to  such  &  contract,  are  therefore 
deemed  in  the  highest  sense  purchasers  for  a  valuable  con- 
sideration; and  so  that  it  is  boiia  fide,  and  without  notice  of 
fraud  brought  home  to  both  sides,  it  becomes  unimpeach- 
able by  creditors.  Fraud  may  be  imputable  to  the  parties 
either  by  direct  co-operation  in  the  original  design  at  the 
time  of  its  concoction,  or  by  constructive  co-operation  from 
notice  of  it,  and  carrying  the  design  after  such  notice  into 
execution.*'  As  to  whether  plaintiff  had  any  notice  of  the 
insolvent  condition  Of  Bonser  at  the  time  .the  conveyance 
was  accepted  by  her  is  a  question  of  fact  which  must  be  de- 
termined upon  the  evidence  in  the  case.  On  this  point  it 
appears  that  the  referee  to  whom  this  cause  was  referred, 
found  that  although  plaintiff  had  used  reasonable  care  and 
diligence  to  ascertain  John  Bonser's  true  financial  condition, 
she  had  no  notice  of  his  insolvent  condition;  and  that,  so 
far  as  the  plaintiff  was  concerned,  the  conveyance  was  a  bona 
fide  transaction. 

On  a  full  review  of  the  evidence  we  are  satisfied  the  find- 
ing of  the  referee  is  supported  by  the  evidence.  It  appears 
from  the  evidence  that  at  the  time  the  deed  was  executed 
plaintiff  was  in  Washington  Territory;  and  that  prior  to  ac- 
cepting the  deed  she  employed  Judge  McFadden  to  investi- 
gate the  financial  condition  of  Bonser,  who  was  unable  to 
find  that  he  was  at  all  indebted.  And  while  he  found  him 
in  the  possession  of  a  large  amount  of  personal  and  real 
property,  he  could  not  find  that  there  was  any  mortgage, 
judgment  or  other  lien  upon  any  of  it.     And  it  appears  that 
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he  did  not  in  fact  owe  but  about  six  hundred  dollars  on  his 
own  account. 
The  decree  should  be  affirmed. 


6    1131 
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JOHN  WHITEAKER,  Appellant,  v.  Q.  VANSCHOIACK  ^ipj 

AND  Wife,  and  JOHN  CURRIN,  Respondents.  I  ^  ii3 

Spbcifio  Pbbfobmahob.— Before  the  court  will  exercise  its  extraordinary  J   113 

jarisdiction  of  enforcing  a  specific  performance,  it  must  appear  that  the  I   5   ||j 

agreement  sought  to  be  enforced  is  fair  and  just{  mutual  in  its  charac-  \^  395 

ier,  and  certain  in  its  terms. 

Idem — ^Whkm  the  Tkbms  or  the  Contract  hate  been  Vabied  bt  Pabol. — 
Courts  of  equity  will  not,  ordinarily,  compel  the  specific  performance 
of  a  contract  with  yaxiations,  additions,  or  new  terms  to  be  made  and 
introduced  into  it  by  parol  evidence. 

DowEB. — In  this  State  there  is  no  dower  in  an  equity. 

I 

Appeal  from  Lane  County. 

• 

This  is  a  suit  in  equity  to  enforce  the  specific  perform- 
ance of  an  agreement  in  writing  for  the  exchange  of  lands. 

On  the  4th  day  of  May,  1872,  appellant  and  respondent 
Vanschoiack  entered  into  a  written  agreement  for  the  ex- 
change of  certain  lands.  The  agreement  contained  a  pro- 
viso by  which  it  was  provided  that  the  exchange  should 
tale  place  thirty  days  from  the  date  of  the  agreement. 
The  land  that  appellant  thus  agt*eed  to  convey  had  been 
purchased  by  him  at  a  sheriff's  sale,  on  the  10th  of  Febru- 
ary, 1872,  which  sale  had  been  confirmed  April  23,  1872. 
Appellant  had  no  other  title  to  the  tract  than  that  derived 
through  this  sale.  The  time  within  which  redemption  of 
the  tract  so  sold  might  be  made,  not  having  expired,  the 
appellant  had  only  a  prospective  title  thereto  at  the  time 
the  agreement  was  executed.  On  May  27,  1872,  before 
the  time  for  the  performance  of  said  contract  had  ex- 
pired, appellant  and  Vanschoiack,  "in  consideration  of 
the  agreement  aforesaid,  and  the  exchange  of  lands  afore-  * 

said,"  agreed  by  parol  to  extend  the  time  for  the  perform- 
ance of  said  contract  of  exchange  until  the  period  for 
redemption  aforesaid  should  have  expired,  and  the  sheriff 

Vol.  v.— 81 
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made  a  good  and  sufficient  deed  to  the  appellant  for  the 
said  land,  which  appellant  was  to  convBy,  and^  which  was 
designated  as  the  McMurray  claim;  that  in  consideration 
of  said  agreement  of  extension  and  exchange  of  lauds,  the 
parties  thereto  agreed  with  each  other  to  deposit  each  the 
deed  of  himself  and  wife  of  the  land  he  had  agreed  to  con- 
vey, with  respondent  John  Currin,  to  be  held  by  him  until 
said  sheriflfs  deed  of  the  McMurray  claim  should  be  deliv- 
ered to  the  plaintiflf  and  recorded,  at  which  time  Currin 
was  to  deliver  the  (}eed  of  plaintiff  and  wife  to  Yanschoiack, 
and  that  of  Yanschoiack  and  wife  to  the  plaintiff;  provided, 
however,  that  if  said  McMurray  claim  should  be  redeemed 
from  said  execution  sale  and  not  conveyed  to  plaintiff  by 
the  sheriff,  then  said  deeds  deposited  with  Currin  were  to 
be  withdrawn  and  held  for  naught;  that  said  deeds  were 
accordingly  executed  by  the  parties  and  their  wives,  re- 
spectively, and  left  with  Currin  pursuant  to  said  mentioned 
agreement,  who  agreed  and  promised  that  as  soon  as  said 
sheriff'.s  deed  to  plaintiff  should  be  executed  and  recorded 
he  would  deliver  to  plaintiff  the  deed  of  Yanschoiack,  and 
to  the  latter  thfe  deed  executed  by  plaintiff.     No  redemp- 
tion having  been  made  of  the  MqMurray  claim,  and  the 
time  of  redemption  having  expired,  the  sheriff  executed  and 
delivered  to  the  plaintiff  a  deed  therefor,  dated  July  9, 
1872,  which  was  on  the  same  day  duly  recorded,  and  on 
the  27th  of  said  montlf  the  certificate  of  record  was  pre- 
sented to  Currin  by  plaintiff,  who  instructed  him  to  deliver 
his  deed  to  Yanschoiack,  and  demanded  that  he  deliver  to 
plaintiff  the  deed  of  Yanschoiack.     Currin,  by   order  of 
Yanschoiack,  refused  to  deliver  said  deed  to  plaintiff,  and 
Yanschoiack  and  wife  refused  to  make  a  title  to  the  lands 
therehi  mentioned  to  the  plaintiff;  that  Currin  still  holds 
the  deed  of  plaintiff  and  wife  to  Yanschoiack,  with  instruc- 
tions to  deliver  it  to  the  latter;  that  by  reason  of  tl^e  prem- 
ises plaintiff  is  damaged  in  the"  sum  of  one  hundred  dollars. 
The  defendants  interposed  a  demurrer  to  the  complaint, 
which  was  sustained  by  the  court  below. 
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Tfiompson  &  FUch  and  B.  S.  Slrahan,  for  Appellant. 

Ill  law,  a  contract  for  the  sale  of  land  is  simply  treated 
as  an  executory  agreement,  while  in  equity  it  is  considered 
as  executed,  and  the  vendee  is  treated  as  the  equitable 
owner  of  the  land,  and  the  vendor  as  the  trustee  of  the 
legal  title  for  the  benefit  of  the  vendee.  (Leading  Cases  in 
Eq.,  vol.  2,  part  2,  p.  26;  1  Story's  Eq.,  §  790.) 

It  is  the  duty  of  the  court  to  make  an  agreement  effective 
if  possible,  lU  res  magis  valeat,  quam  pereat.  As  to  the 
subject-matter  of  a  contract,  extrinsic  evidence  may  and 
must  be  received  and  used  to  make  it  certain  if  necessary 
for  that  purpose;  as  when  a  party  conveys  all  his  real 
estate  by  deed,  describing  it  as  all  my  real  estate,  without 
any  other  description,  the  instrument  is  good  and  opera- 
tive, and  evidence  will  be  admitted  to  locate  the  premises. 
(2  Pars,  on  Con.  549;  17  Barbour's  S.  0.  E.  269;  21  Wend. 
652;  2  Vesey,  Jr.  589;  13  Peters,  89.) 

A  promise  to  do  what  the  promisor  has  not  the  present 
power  to  do,  it  not  being  impossible,  illegal  nor  immoral, 
is  a  good  consideration  for  the  promise  of  another.  (1  Pars, 
on  Con.  460.) 

Trust  and  confidence  are  a  sufficient  consideration  to  up- 
hold an  undertaking  on  the  part  of  the  trustee.     (Id.  447.) 

Time  is  not  generally  deemed,  in  equity,  to  be  of  the 
essence  of  the  contract  unless  the' parties  haye  expressly  so 
treated  it,  or  it  necessarily  follows  from  the  nature  and 
consequences  of  the  contract.     (1  Story's  Eq.,  g  776.) 

Where  delay  may  be  accounted  for  upon  the  ground  of 
the  state  of  the  title,  it  will  not  prevent  a  specific  perform- 
ance being  decreed,  where  time  is  not  treated  by  the  parties 
as  of  the  essence  of  the  contract.  (2  Leading  Cas.  in  Eq., 
part  2,  p.  14.) 

Where  there  is  nothing  special  in  the  nature  of  the  prop- 
erty, or  of  the  purposes  for  which  it  is  intended  to  be  pur- 
chased, although  a  particular  day  may  be  fixed  for  the 
completion  of  the  contract,  equity  considers  the  general 
object  to  be  the  sale  of  the  premises,  and  the  particular 
day  named  as  merely  formal.     Courts  of  equity  look  to  the 
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substance  of  the  contract,  and  do  not  allow  small  matters 
of  variance  to  defeat  tbem.  (2  Leading  Cas.  in  Eq.,  part 
2,  p.  18;  Sug.  on  Vendors,  chap.  5,  p.  313;  1  Story's  Eq., 
§  777.) 

Time  fixed  for  the  performance  may  be  waived  by  the 
acts  of  the  parties.  (Sug.  on  Vendors,  §  3,  SOft;  Id.  307, 
308;  Id.  g  2,  298,  299.) 

When  a  party  treats  a  contract  as  subsisting  after  the 
purchaser's  default,  Tield  to  be  a  subject  for  specific  per- 
formance. (14  Barb.  S.  C.  638.) 

The  state  of  the  title  when  the  contract  was  entered  into 
is  not  material.  It  is  sufficient  if  a  good  title  can  be  made 
at  the  time  of  the  decree.  (2  Leading  Gas.  in  Eq.,  part  2, 
pp.  15,  16,  30;  Sug.  on  Vend.  302,  g  3;  1  Story's  Eq.,  g 
775;  7  Vesey,  202;  2  Comstock,  60.) 

A  delivery  may  be  either  absolute,  that  is,  to  the  grantee 
himself,  or  to  a  third  person  to  hold  until  some  conditions 
be  performed  on  the  part  of  the  grantee;  in  which  last  case 
it  is  not  delivered  as  a  deed,  but  as  an  escrow;  that  is,  a 
scrowl  or  writing  which  is  not  to  take  effect  as  a  deed  until 
the  conditions  be  performed,  and  then  it  is  a  deed  to  all 
intents  and  purposes.  (1  Blackstone,  306;  Chitty  on  Con. 
3;  3  Hilliard,  437,  g  89;  Id.  440,  gg  95,  96;  3  Washb.  on 
Iteal  Prop.  268,  272;  14  Ohio,  307.) 

As  a  general  rule  the  delivery  of  a  deed  is  complete  when 
the  grantor  has  put  it  beyond  his  power  to  revoke  or  re- 
claim it.  (6  Abb.  Dig.  186,  g  4.)  Equity  will  decree  the 
specific  delivery  of  a  deed  to  the  party  entitled  thereto.  (1 
Leading  Cas.  in  Eq.  592;  1  Story's  Eq.,  g  703;  Willard's 
Eq.  307.) 

E.  C.  Bronavgh  and  W.  W.  Thayer y  for  Bespondents. 

Time  was  the  essence  of  the  original  agreement.  (3  Par- 
sons on  Con.  383;  2  Story's  Eq.,  §g  787,  793.) 

There  must  have  been  consideration  for  the  alleged  con- 
tract for  extension  of  time.  (1  Pars,  on  Con.  427,  468;  21 
Conn.  476.) 

The  execution  and  deposit  of  the  deed  by  appellant  was 
not  a  consideration,  for  the  reason  that  appellant  had  no 
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title  or  assurance  of  title  to  the  land  described  in  his  deed 
at  the  time  he  so  executed  and  deposited  it.  There  is  a 
want  of  mutuality  in  the  said  alleged  second  agreement. 

A.  is  not  bound  by  a  promise,  without  consideration,  that 
at  a  future  day  he  will  sell  property  to  B.,  unless  the  latter 
be  likewise  bound  on  his  part  to  purchase  of  A.  when  that 
time  arrives.  (1  Pars,  on  Con.  448,  449;  13  111.  140;  12 
Barb.  502;  12  How.  126;  1  John.  Ch.  E.  281,  370;  6  Paige, 
Ch.  R.  288;  2  Story's  Eq.  Jur.,  g  776.) 

And  the  question  of  mutuality  depends  on  the  terms  of 
the  contract  itself,  not  upon  circumstances  arising  after  it  is 
made.  (Cooper  v.  Penn,  21  Cal.  403.) 

The  alleged  agreement  for  extension  of  time  was  oral,  and 
within  the  Statute  of  Frauds,  and  void.  (15  John.  200;  9 
"Wend.  68;  5  Barn,  and  Adolph.  36;  6  Meeson  &  Welsby,  116; 
2  Story's  Eq.  Jur.,  §§  757,  762,  768,  770a,  776;  1  John.  Ch. 
274;  2  Edw.  Ch.  445.) 

Nor  can  such  oral  agreement  be  so  connected  with  the 
written  deeds  as  to  relieve  it  of  this  objection,  since  a  con- 
tract cannot  exist  partly  in  parol  and  partly  in  writing.  (3 
Pars,  on  Con.  13,  14;  1  John.  Ch.  E.  273.) 

Neither  was  the  delivery  of  the  deeds  to  Currin  a  part 
performance  of  such  parol  contract,  such  as  to  take  it  out 
of  the  statute.  (2  Story's  Eq.  Jur.,  g  762;  2  Lead.  Cases  in 
Eq.  527.) 

Not  only  must  a  contract  for  the  sale  of  lands  be  in  writ- 
ing, under  the  statute,  but  the  lands  must  be  certainly  de- 
scribed in  the  writing,  so  as  to  be  capable  of  identification 
without  reference  to  extrinsic  proof.  (  Taiman  etal.  v.  Frank- 
lin^ 3  Duer,  395,  405;  Pipkin  v.  JameSy  1  Hump.  (Tenn.) 
325;  Brown  on  Stat.  Frauds,  §  385.) 

A  contract  which  is  required  to  be  in  writing  under  the 
Statute  of  Frauds,  must  be  averred  to  be  in  writing  t>y  the 
pleader.  (1  Van  Sandtv.  PI.  266,  267;  16  Barb.  365;  17 
Barb.  141;  2  Duer,  609,  626.) 

By  the  Court,  Mosheb,  J. : 

Before  the  court  will  exercise  its  extraordinary  jurisdic- 
tion of  enforcing  a  specific  performance  it  must  appear  that 
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the  agreement  sought  to  be  enforced  is  fair  and  just,  mu- 
tual in  its  character  and  certain  in  its  terms.  The  written 
agreement  of  May  4,  1872,  contained  neither  the  State, 
county,  township,  range  nor  section  in  which  the  lands  were 
situated,  and  could  not  be  enforced  by  reason  of  its  uncer- 
tainty. Not  only  must  a  contract  for  the  sale  of  lands  be 
in  writing,  under  the  statute,  but  the  lands  must  be  cer- 
tainly described  in  the  writing,  so  as  to  be  capable  of  iden- 
tification  without  reference  to  extrinsic  pjroof . 

It  is  urged  by  the  counsel  for  appellant  that  this  defect  is 
cured  by  the  parol  agreement  of  May  27,  1872,  whereby  the 
time  for  the  execution  of  the  contract  was  extended,  and 
under  which  the  deeds,  were  delivered  to  Cumn.  This 
agreement  introduced  new  terms  into  the  contract.  The 
first  provided  for  the  absolute  exchange  of  lands  within  a 
time  certain;  the  second,  after  adding  to  and  perfecting  the 
description  of  the  lands, 'makes  the  performance  of  the  con- 
tract depend  upon  the  contingency  that  the  plaintiff  secured 
the  title  to  himself.  Courts  of  equity  will  not,  ordinarily, 
compel  the  specific  performance  of  a  contract  with  varia- 
tions or  additions,  or  new  terms  to  be  made  and  introduced 
into  it  by  parol  evidence,  for  in  such  a  case  the  attempt  is 
to  enforce  a  contract,  partly  in  writing  and  partly  by  parol, 
and  courts  of  equity  deem  the  writing  to  be  higher  proof  of 
the  real  intentions  of  the  parties  than  any  parol  proof  can 
generally  be,  independently  of  the  objection  which  arises 
under  the  Statute  of  Frauds. 

Another  objection  to  the  binding  obligation  of  the  parol 
agreement  is  in  the  want  of  mutuality.  At  the  time  of  the 
execution  of  the  deed  by  Whiteaker  and  wife,  Whiteaker  had 
no  legal  title  to  the  land  conveyed.  In  this  State  there  is 
no  dower  in  an  equity.  (Farmer  v.  Loomis,  2  Or.  29.) 

Th^  wife  of  the  plaintiff  only  acquired  a  right  of  dower 
upon  the  execution  of  the  deed  to  her  husband  by  the  sher- 
iff, and  this  she  cannot  be  compelled  to  confer.  Whiteaker, 
therefore,  could  not  be  compelled  to  make  ''a  good  and 
sufficient  deed,"  and  a  want  of  mutuality  forbids  such  a  de- 
cree against  the  defendant.  The  contract  set  up  in  the 
complaint  is  neither  certain  in  its  terms  nor  mutual  in  its 
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character,    and  the  court    below  properly  sustained  the 
demurrer. 
Decree  of  the  court  below  affirmed. 
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STATE  OF  OREGON,  Appellant,  v.  fclHARLES  BEO WN,  -^-^ 

Respondent.  J5_i5? 

AppKAiiABiiB  Obdkb. — ^An  order  to  be  appealable  is  one  which  not  only  affects . 
a  substantial  right,  but  one  which  in  effect  determines  the  action. 

Notice  of  Appeal. — When  the  State  appeals  in  a  criminal  action,  notice  of 
appeal  must  be  served  upon  the  respondent  in  person,  if  he  is  a  resident 
of  the  county,  and  also  upon  the  clerk.  If  respondent  is  not  a  resident 
of  the  county,  notice  must  be  served  upon  his  attorney  and  also  upon  the 
clerk,  and  the  return  should  show  th&t  the  respondent  is  not  a  resident 
of  the  county. 

4 

Appeal  from  Lane  County. 

This  cause  came  on  to  be  heard  in  this  Court  upon  a 
motion  to  dismiss  the  appeal  made  by  the  respondent*^ 
counsel,  for  the  reason  that  the  transcript  exhibits  no 
judgment  made  and  entered  in  the  court  below,  and  for  the 
further  reason  that  the  notice  of  appeal  has  not  been  served 
as  by  law  required.  The  return  upon  the  notice  of  appeal 
is  as  follows:  "I  hereby  certify  that  I  served  the  within 
notice  of  appeal  upon  J.  A.  Stratton,  the  attorney  for  the 
within  named  defendant,  and  upon  Joel  Ware,  clerk  of  said 
Circuit  Court,  on  the  7th  day  of  February,  1873,  in  Lane 
County,  and  State  of  Oregon,  by  delivering  to  each  of  them 
a  copy  of  the  within  notice,  certified  by  me  to  be  true  copies 
thereof."    Dated  and  signed  in  the  usual  manner. 

Boise  &  tVUlis,  for  the  motion. 

F.  A,  Chenoweth,  contra. 

By  the  Court,  McAbthur,  J. : 

The  record  shows  that  Brown,  the  respondent,  was  indicted 
in  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Lane,  on  December  10,  1872,  for  the  crime  of  larceny  in  a 
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shop.  He  was  duly  arraigned,  and  after  arraignment  his 
counsel  filed  a  general  demurrer  to  the  indictment,  which, 
after  argument  of  counsel  and  due  consideration  by  the 
court,  was  sustained,  and  the  following  entry  in  relation 
thereto  was  made  in  the  journal  of  said  court:  ''At  this 
time  the  demurrer  filed  in  this  cause  by  defendant's  attorney, 
J.  A.  Stratton,  Esq.,  and  argued  on  the  11th  inst.,  was  by 
the  court  at  this  time  sustained,  to  which  ruling  of  the  court 
the  district  attorney,  F.  A.  Chenoweth,  then  and  there 
excepted."  This  entry  is  of  date  December  — ,  1872. 
Further  than  this  there  appears  to  have  been  no  action  taken 
by  the  court  below,  and  the  appeal  is  from  this  naked  order 
sustaining  the  demurrer.  There  was  no  judgment  dismiss- 
ing the  indictment  and  discharging  the  defendant,  and  as 
there  was  no  trial  had  and  no  verdict  against  the  defendant, 
there  was  no  judgment  of  conviction  under  the  indictment. 
Upon  this  state  of  facts  the  question  arises.  Is  the  order 
above  set  forth  an  appealable  order?  The  question  must  be 
answered  in  the  negative.  An  order  to  be  appealable  must 
be  one  not  only  affecting  a  substantial  right,  bufc  one  which , 
in  effect,  determines  the  action.  It  cannot,  with  any  show 
of  reason,  be  claimed  that  an  order  merely  sustaining  a 
demurrer  necessarily  determines  the  action,  for  upon  such 
order  some  further  action  must  be  taken  by  the  court  before 
it  can  possibly  be  held  to  be  final.  There  must  be  a  judg- 
ment in  the  technical  sense  of  the  word  on  the  demurrer; 
and  this  view  is  strengthened  and  fortified  by  subdivision 
1  of  g  227  of  the  Criminal  Code. 

In  relation  to  the  service  of  the  notice  of  appeal,  the 
Criminal  Code,  g  232,  requires  that  if  the  appeal  be  taken 
by  the  State,  as  in  this  case,  the  notice  must  be  served  upon 
the  defendant  if  he  be  a  resident  of  or  imprisoned  in  the 
county.  The  return  of  the  sheriff  shows  that  the  notice  in 
this  case  was  served  on  J.  A.  Stratton,  the  attorney  for  the 
respondent,  and  upon  Joel  Ware,  the  clerk  of  the  Circuit 
Court  aforesaid.  It  does  not  show  that  the  respondent  was 
served  with  the  notice,  neither  does  it  show  that  he  was  not 
a  resident  of  the  said  county,  or  that  he  could  not  be  found 
therein.     In  order  to  give  this  Court  jurisdiction  the  return 
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on  the  notice  of  appeal  should  show  that  the  same  was  served 
upon  the  clerk  and  the  respondent,  or  that  it  was  served 
upon  the  clerk;  that  the  respondent  could  not,  after  due  and 
diligent  search,  be  found  in  the  county,  and  that  it  was 
served  upon  the  respondent's  counsel.  It  follows  that  the 
motion  should  be  allowed  and  this  appeal  be  dismissed.  It 
is  so  ordered. 
Appeal  dismissed.  5  ^ 

BUERELL  B.  TAYLOR,  Respondent,  v.  T.   PATTER- 
SON &  CO.,  Appellants. 

Bill  of  Ezckptionb — Whsn  Appeal  mat  bb  Sustaimbd  without. — ^It  is  not 
a  snffleieut  ground  to  dismiss  an  appeal,  that  no  bill  of  exceptions  was 
filed  in  the  case,  if  any  of  the  errors  assigned  otherwise  appear  upon  the 
record. 

PliEADIHa — COKPLAINT  NEKD  NOT  ALLEGE  A  GONTRACTr  IN  WbITINO  FOB  Gk>LD 

Coin. — Although  our  statute  requires  (or  at  least  contemplates)  that  a 
contract  for  the  payment  of  gold  coin,  to  be  valid,  must  be  in  writing, 
yet  the  rules  of  pleading  in  such  cases  do  not  require  the  complaint  to 
allege  that  such  agreement  was  in  writing. 
iDKM.^The  fltotute  above  referred  to,  and  commonly  known  as  the  "Spe- 
cific Contract  Act,"  does  not  operate  to  change  the  rules  of  pleading  in 
actions  to  recover  gold  coin,  but  only  requires  a  diJQferent  character  of 
evidence.  Query,  Whether  the  weight  of  authority  does  not  maintain 
that  a  recovery  may  be  had  for  gold  coin,  on  a  verbal  agreement,  inde- 
pendent of  statutory  aid? 

Appeal  from  Maltnomah  County. 

This  action  was  brought  to  recover  the  sum  of  $5788.50 
in  gold  coin,  claimed  to  be  due  as  follows:  ''That  hereto- 
fore, to  wit,  on  or  about  the  29th  day  of  June,  1871,  the 
defendants,  as  copartners,  under  the  firm  name  of  T.  Pat- 
terson &  Co.,  entered  into  a  contract  with  the  plaintiff,  and 
in  writing  requested  him  to  engage  in  service  for  them,  the 
defendants,  in  the  capacity  of  editing  and  writing  for  the 
certain  newspaper  then  and  still  published  in  Portland, 
Oregon,  known  and  called  the  **  Daily  Oregon  Herald," 
and  the  "  Weekly  Oregon  Herald,"  and  the  defendants  then 
and  there  promised  and  agreed  to  and  with  the  plaintiff  that 
*  ihey,  the  defendants,  would  pay  plaintiff  for  such  labor  and 
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service  all  his  expenses  in  removing  from  the  town  of  Mex- 
icOy  Missouri^  to  Portland,  Oregon,  and  also  the  sum  of  $50 
in  gold  coin  per  week,  for  each  and  every  week  that  plaintiff 
should  be  so  engaged  in  and  upon  said  newspaper  in  the 
capacity  aforesaid.  The  defendants  also  promised  and 
agreed  that  the  employment  and  service  of  the  plaintiff 
aforesaid  should  be  permanent." 

Plaintiff  then  alleges  that  there  is  a  balance  due  him  of 
$15.50  in  gold  coin,  for  expensei^  in  removing  from  Mexico, 
Missouri,  to  Portland,  Oregon,  and  a  balance  of  $829  in 
gold  coin  for  his  services  as  editor  of  the  "Herald"  news- 
paper at  $50  per  week. 

Bespondent  also  claims  $1000  in  gold  coin  as  his  commis- 
sion for  services  rendered  by  him  for  appellants  at  their 
request,  in  negotiating  the  sale  of  the  "Oregon  Herald" 
newspaper  concern  to  the  "Oregon  Herald  Printing  Com- 
paq," in  January  and  February,  1872. 

Each  of  these  allegations  was  denied.  Upon  the  trial, 
the  jury  returned  a  verdict  in  favor  of  respondent  for  $650 
in  gold  coin.  Appellants  moved  for  a  new  trial,  which  mo- 
tion, after  argument,  was  overruled,  whereupon  this  appeal 
was  taken.  The  notice  of  appeal  specifies  error  in  the  re- 
fusal of  the  court  to  give  instructions  aaked  for  by  appel- 
lants, as  well  as  other  errors  of  law  occurring  at  the  trial. 

No  bill  of  exceptions,  setting  forth  the  errors  complained 
of,  is  contained  in  the  transcript.  Bespondent  moved  to 
dismiss  the  appeal  upon  this  ground;  but,  after  argument, 
the  motion  was  overruled,  for  the  reason  that  the  fourth 
ground  of  error  assigned  appeared  upon  the  record,  to  wit: 
"For  error  in  rendering  judgment  in  gold  coin."  There- 
upon, by  leave  of  court,  the  argument  of  this  cause  was 
heard  upon  the  fourth  ground  of  error,  as  above  set  forth, 
without  printed  briefs. 

K  D.  Shattucky  for  Bespondent. 

Thayer  &  Williama,  and  William  Strong,  for  Appellants. 
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By  tiie  Court,  Bonham,  J. : 

In  this  case  it  was  argued,  by  counsel  for  appellants,  that 
inasmuch  as  the  complaint  does  not  charge  that  there  was  a 
contract  in  writing  between  plaintiff  and  defendants  for  the 
payment  of  gold  coin,  the  court  erred  in  rendering  judgment 
for  gold  coin,  non  obstante  verdicto.  Bespondent's  counsel 
argued  that,  by  a  fair  construction  of  his  pleading,  in  setting 
forth  the  count  for  services  as  editor  of  the  "Herald"  at 
150  per  week,  it  is  averred  that  the  contract  for  such  service 
and  compensation  was  in  writing;  but,  that  if  the  court 
should  hold  that  such  contract  is  not  alleged  to  have  been 
in  writing,  it  would  be  immaterial,  as  such  omission  would 
not  be  fatal  to  plaintiff's  right  to  recover  gold  coin.  That, 
to  recover  upon  a  contract  which  the  statute  requires  to  be 
in  writing,  it  is  not  necessary,  by  the  rules  of  pleading,  to  so 
aver,  but  that  it  is  only  necessary  to  prove  that  the  contract 
was  in  writing;  and,  that  the  presumption  is,  'that  such 
proof  was  adduced  upon  the  trial. 

Plaintiff,  in  his  complaint  as  hereinbefore  set  out,  only 
charges  that  defendants . ''  entered  into  a  contract  with  the 
plaintiff,  and  in  writing  requested  him  to  engage  in  service 
for  them  *  *  *  as  editor  of  the  'Herald'  newspaper;" 
but  does  not  directly  aver  that  defendants  undertook  and 
promised  in  writing  to  pay  $50  per  week  for  such  service  in 
gold  coin.  By  the  rule  which  requires  that  a  pleading  shall 
be  most  strictly  construed  against  the  pleader,  we  do  not 
think  that  any  of  the  demands  of  plaintiff  are  sufficiently 
charged  to  have  been  based  upon  a  contract  in  writing  for 
the  payment  of  gold  coin. 

The  next  question,  then,  is,  whether  it  is  necessary  to  the 
right  to  recover  gold  coin  to  aver  that  the  contract  for  its 
payment  was  in  writing.  Some  of  the  authorities  hold  that 
where  the  statute  requires  a  contract  to  be*  in  writing  the 
pleading  is  defective  which  does  not  so  aver.  (Estep  et  al.  v. 
Burke  et  al.,  19  Ind.  87;  Le  Boy  v.  Shaw,  2  Duer,  626;  Thur- 
man  v.  Stevens,  Id.  609.) 

And  while  there  are  some  good  reasons  for  the  rule  as 
laid  down  in  the  authorities  above  cited,  and  especially 
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as  a  matter  of  practice  to  avoid  consuming  time  in  a  contro- 
versy as  to  the  sufficiency  of  the  pleading,  yet  we  are  con- 
strained to  hold,  from  the  preponderance  of  authorities, 
that  the  rules  of  pleading  do  not  require  such  averment. 
(Livifigslon  v.  Smithy  14  How.  Pr.  E.  490 :  Stei'n  v.  Drinker, 
2  E.  D.  Smith,  401;  Dewey  v.  Hoag,  15  Barb.  365;  Washburn 
V.  Franklin,  28  Id.  27;  Siting  v.  Vanderlyn,  4  John.  237; 
State  of  Indiana  v.  Woram,  6  Hill,  33;  Cozine  v.  Graham,  2 
Paige,  177;  Chaplin  v.  Parrish,  11  Id.  405;  Lambetal.  v. 
Starr,  1  Deady,  350;  Hedges  v.  Strong,  3  Or.  18.) 

In  the  first  case  above  cited  (Livingston  v.  Smith,  14  How. 
490),  the  plaintiff  sued  for  the  specific  performance  of  a 
contract  for  the  sale  of  land,  and  omitted  in  her  complaint 
to  set  out  that  the  contract  of  sale  was  in  writing;  to  which 
defendant  demurred  for  that  reason.  Mr.  Justice  Harris, 
in  overruling  the  demurrer,  said:  ''The  pleader  may  be  sup- 
posed to  know  that  when  he  alleges  an  agreement  of  this 
description  he  alleges  what  has  no  legal  existence  if  it  be 
not  in  writing.  In  the  sense  in  which  I  am  now  considering 
the  question,  the  fact  itself  does  not  exist  if  there  be  no 
written  proof  of  it.  When,  therefore,  as  in  this  case,  the 
pleader  alleges  the  existence  of  an  agreement  which  would 
be  void  if  not  in  writing,  it  should  be  treated  in  pleading 
like  any  other  fact,  and  assumed  to  be  true  unless  contro- 
verted by  the  adverse  party.  If  after  this  issue  shall  be 
disposed  of  (the  demurrer),  the  defendant  shall  see  fit  to  put 
in  issue  the  existence  of  the  agreement  stated  in  the  com- 
plaint, the  plaintiff  will  of  course  fail  upon  the  trial  of  that 
issue,  unless  she  can  prove  her  allegation  by  producing 
written  evidence  of  the  agreement.  She  will  fall,  not  for  the 
want  of  sufficient  allegations  to  sustain  her  action,  but  for 
want  of  sufficient  evidence  to  sustain  such  allegations." 

In  the  case  in  hand,  although  the  plaintiff  demands  judg- 
ment for  the  entire  sum  claimed  ($5788.50),  in  gold  coin, 
yet  he  fails  to  allege  that  the  agreement  was  to  pay  coin  for 
any  of  the  services  rendered,  except  that  of  editing  the 
**  Herald"  newspaper  at  $50  per  week,  and  for  such  service 
he  claims  that  there  was  due  him  a  balance  of  $829  in  gold 
coin.     The  presumption  then  would  be,  in  the  absence  of 
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aDj  showing  to  the  contrary,  that  the  jury,  in  their  verdict 
for  $650  in  gold  coin,  based  their  finding  on  the  claim  of 
plaintiff  for  a  balance  of  1829  due^him  as  editor  of  such 
"Herald"  newspaper.  In  the  absence,  then,  of  any  show- 
mg  that  the  jniy  erred  in  finding  for  gold  coin,  as  expressed 
in  their  verdict,  or  that  the  court  erred  in  its  judgment  for 
gold  coin,  based  thereon,  we  find  from  the  transcript  of  the 
record  on  file  no  error  in  the  proceedings  of  the  court 
below.* 
Judgment  affirmed.  •— ^ 

E.  D.  SHATTUCK,  Assignee  of  J.  B.  HAEKEE,  Kespon- 
DENT,  V.  J.  S.  SMITH  AND  W.  K.  SMITH,  Appellants. 

Tkndxb  of  Pebfobscancb.— If  a  party  purchase  property  and  agree  to  pay 
therefor  in  other  property  at  a  stipnhited  yalnation,  on  a  day  certain, 
he  must  tender  performance  by  offering  to  convey  on  that  day,  other- 
wise the  party  to  whom  the  debt  is  owing  may  elect  to  consider  the  debt 
a  money  obligation  to  the  extent  of  such  -valuation,  and  may  sne  for  its 
recovery  in  money. 

GOSTBACT  BASED  UPON  A  SePABATB  AgBEEMSNT  INVOLVINO  DiFFEBENT  PaBTIBB 

— ^NoT  Yaijd,  When. — A  contract  cannot  be  predicated  upon  a  separate 
agreement  between  different  parties,  unless  there  has  been  a  nova- 
tion by  which  the  new  parties  in  the  separate  agreement  agree  to  accept 
the  performance  in  the  first  contract  as  a  consideration  for  the  second. 

LiSTBUCnONS  UPON  HEBE  AbsTBACT  PbOPOSITIONS  OF  LaW  MAT  BE  BeFUSED. — 

It  is  not  error  for  a  court  to  refuse  to  instruct  abstract  propositions  of 
law,  however  correct,  or  to  instruct  as  to  a  hypothetical  case  upon  which 
the  jury  is  not  called  upon  to  pass. 

Appeal  from  Multnomah  County. 

About  the  18th  of  October,  1869,  J.  B.  Harker  entered 
into  a  written  contract  with  the  appellants  and  one  J.  H. 
Hayden,  who  were  then  the  owners  of  a  steam  saw-mill  in 

*  Another  view  of  the  question  involved  in  this  case  is  suggested  by  recent 
decisions  holding  that,  in  the  absence  of  any  statutory  authority,  as  embraced 
in  our  Specific  Contract  Act  (Mis.  Laws,  ch.  64,  $  1),  a  judgment  for  gold 
coin  is  authorized  upon  proof  of  a  verbal  contract  for  its  payment.  Bat 
without  expressing  an  opinion  on  this  view  of  the  question,  the  attention  of 
those  of  the  profession  who  may  be  interested  in  their  perusal,  is  invited  to 
the  followiug  reported  cases:  Chrysler  v.  Renois  (43  N.  Y.  209);  Kellogg  v. 
Svoeeney  (46  N.  Y.  291);  Aug.  No.  American  Law  Beg.  448. 
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tlie  city  of  Portland,  and  the  block  of  ground  on  which  the 
same  is  situate,  and  doing  business  as  copartners,  by  the 
firm  name  of  Hayden,  Smith  &  Co.,  by  the  terms  of  which 
contract  it  was  provided  that  on  the  1st  day  of  April,  1870, 
Harker  should  pay  to  said  firm  the  sum  of  $14,000  in  coin, 
in  consideration  whereof  he  should  become  a  member  of 
said  copartnership,  and  the  owner  of  an  undivided  one- 
fourth  interest  in  said  mill  and  block  of  ground,  with  all  the 
appurtenances.  It  was  also  further  provided  that  on  said 
1st  day  of  April,  1870,  an  account  should  be  taken  of  the 
stock  on  hand  at  said  mill,  consisting  of  sawed  lumber,  etc., 
atid  that  as  soon  thereafter  as  the  value  thereof  was  ascer- 
tained, Harker  should  pay  to  said  firm  one-fourth  thereof 
in  coin,  and  own  an  undivided  one-fourth  interest  in  the 
same,  and  that  thereafter  such  new  copartnership,  to  con- 
sist of  Harker,  Hayden  and  the  two  Smiths,  should  carry 
on  its  business  under  the  firm  name  of  Harker,  Smith  & 
Co.  On  the  same  day  another  contract  was  entered  into 
between  Harker  and  the  two  Smiths,  by  the  terms  of  which 
it  was  agreed  that  Harker  should,  on  or  before  the  1st  day 
of  April,  1870,  convey  to  the  appellants  an  undivided 
interest  in  a  certain  five-acre  tract  of  land  within  the 
corporate  limits  of  said  city  of  Portland  at  the  agreed  valua- 
tion and  price  of  $9333.33^  in  coin.  This  contract  between 
Harker  and  the  appellants  appears  to  be  lost,  and  there  was 
a  wide  difference  between  the  parties  as  to  the  nature  and 
construction  of  it. 

Harker  testifies  that  it  *'wasa^racfe  of  a  two-third  in- 
terest in  five  acres  of  ground  for  a  one-fourth  interest  in 
another  block  of  ground  and  saw-mill,  machinery  and  articles 
pertaining  thereto,  valued  at  $14,000,  and  that  said  two- 
thirds  interest,  in  the  five  acres  of  ground,  was  to  be  valued 
at  $9333.33J;"  while  J.  S.  Smith  claims  that  Harker  was 
to  be  paid  for  the  land  appellants  purchased  of  him  by  ob- 
taining credit  on  the  books  of  Hayden,  Smith  &  Co.  for 
its  value,  provided  he,  Harker,  should  at  the  same  time  com- 
ply with  the  remaining  provisions  and  terms  of  his  aforesaid 
contract  with  Hayden,  Smith  &  Co.  After  these  two  writ- 
ten  agreements,   the  one   between  Harker,  and  Hayden, 
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Smith  &  Co.,  and  the  other  between  Harker  and  appellants, 
had  been  signed,  and,  on  the  same  day,  October  18,  1869, 
a  deed  was  drawn  up  by  J.  S.  Smith,  and  dated  as  of  that 
day,  to  be  executed  by  Harker  and  wife,  conveying  to  the 
appellants  said  two-thirds  interest  in  said  five  acres  of 
ground  for  the  consideration  of  $9333.33^  in  coin.  This 
deed  was  not  executed  until  some  time  afterward,  «nd,  when 
executed,  was  placed  upon  record  by  Harker,  prior  to  April 
1,  1870,  and  the  appellants  took  possession  of  the  land  by 
virtue  of  that  conveyance.  Harker,  when  the  1st  of  April, 
1870,  arrived,  was  unable  to  complete  his  contemplated  pur- 
chase of  an  interest  in  the  saw-mill  property,  and  finally  pro- 
ceedings in  bankruptcy  were  instituted  against  him,  to  com- 
promise which  he  conveyed  his  property  to  the  respondent 
as  his  assignee.  Appellants,  refusing  to  pay  said  assignee 
the  agreed  value  of  $9333.33^  for  said  land  conveyed  by  Har- 
ker to  them,  this  action  was  brought  by  the  respondent  seek- 
ing to  enforce  the  payment  of  the  said  sum  with  interest  from 
October  18,  1869,  and,  upon  the  trial,  he  obtained  a  judg- 
ment against  them  for  said  amount,  and  from  that  judgment 
this  appeal  is  taken.  The  errors  complained  of  consist  in 
the  charge  of  the  court  to  the  jury,  and  his  refusal  to  other  ' 
instructions  asked  for  by  the  appellant.  The  following  are 
the  instructions  given  by  the  court  and  excepted  to : 

"Defendants  could  not  put  Harker  in  default  so  as  to 
claim  to  retain  the  land  mentioned  in  the  complaint,  with- 
out paying  for  it,  unless  the  deed  of  Hayden,  Smith  &  Co., 
to  the  real  property  mentioned  in  the  agreement  for  a 
copartnership,  was  made  out  and  tendered  to  Harker  on 
the  1st  day  of  April,  1870,  unless  Harker  waived  all  claim 
to  have  a  deed  tendered. 

*Mf  a  party  purchase  property,  and  agree  to  pay  therefor 
in  other  property  at  a  stipulated  valuation,  on  a  day  certain, 
he  must  tender  performance  by  offering  to  convey  on  that 
day,  or  otherwise  the  party  to  whom  the  debt  is  owing  may 
elect  to  consider  the  debt  a  money  obligation  to  the  extent 
of  such  valuation,  and  may  sue  for  its  recovery  in  money. 

**If  a  party  purchase  property  and  agree  to  pay  therefor 
in  other  property  at  a  stipulated  valuation,  on  a  day  certain,      ^ 
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lie  must  tender  performance  by  offering  to  convey  on  that 
day,  unless  such  offer  to  convey  is  waived  by  the  other  party, 
either  expressly  or  by  the  conduct  of  such  other  party;  and 
if  the  one  who  has  agreed  to  pay  in  other  property  refuses 
to  convey,  when  it  is  his  duty  to  do  so,  and  retains  the 
property  that  has  been  conveyed  to  him,  the  party  to  whom 
he  is  thus  bound  to  convey  may,  if  he  has  fulfilled  on  his 
part,  elect  to  consider  the  debt  a  money  obligation  to  tho 
extent  of  the  value  of  the  property  he  has  conveyed,  and 
may  sue  for  the  recovery  of  such  value  in  money.  But  if 
the  party  sues  for  money  upon  contract  he  must  show  that 
he  has  complied  on  his  part  with  the  agreement  upon  which 
he  seeks  to  recover.  If  the  jury  find  that  there  was  a  con- 
tract between  the  def^dants  and  said  J.  B.  Harker  which 
did  not  go  into  effect  by  reason  of  the  default  of  the  said  J. 
B.  Harker,  and  that  Hayden,  Smith  &  Co.  are  not  in 
default,  then  the  defendants  are  not  liable. 

^'  If  the  jury  find  that  Harker  notified  the  defendants,  on 
or  before  the  day  when  performance  was  to  be  made,  that 
he,  the  said  Harker,  was  not  and  would  not'be  able  to  per- 
form his  part  of  the  agreement,  then  the  defendants  are 
under  no  obligations  to  tender  a  deed." 

Several  instructions  were  asked  by  appellants  and  refused 
by  the  court;  but  no  important  question  is  raised  by  them 
which  is  not  presented  in  those  given. 

H.  Y.  Thompson,  Wm.  Strong  and  J,  N.  Dolph,  for  Appel- 
lants. 

Bronaugh  &  CoUin  and  Thayer  &  Williams,  for  Bespondent. 

By  the  Court,  Mosher,  J. : 

In  order  to  determine  whether  the  court  was  in  eiTor  in 
giving  or  refusing  the  several  instructions  asked,  it  is  neces- 
sary to  interpret  the  contract  or  contracts  as  set  up  in  the 
pleadings  and  established  by  the  evidence.  The  appellants 
contend  that  the  contract  of  Harker  with  Hayden,  Smith  & 
Co.,  and  the  contract  between  Harker  and  the  appellants, 
including  the  deed  from  Harker  to  appellants  for  the  land 
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in  the  complaint  mentioned,  are  to  be  taken  and  construed 
together  as  one  entire  contract.  And  they  maintain  that 
the  purchase-price  of  the  land  conveyed  by  Harker  to 
appellants  was  a  payment  of  so  much  of  the  purchase- 
money  agreed  to  be  paid  by  him  for  the  interest  he  was  to 
obtain  in  the  copartnership  of  Hayden,  Smith  &  Go.  The 
respondent,  on  the  other  hand,  claims  that  the  land  men- 
tioned in  the  complaint  was  conveyed  to  the  appellants  in 
exchange  for  a  fourth  interest  in  another  block  of  ground, 
saw-mill,  machinery,  etc.,  and  was  a  separate  and  indepen- 
dent contract  from  that  of  copartnership.  It  cannot  be 
maintained  that  one  contract  can  be  predicated  upon  two 
separate  agreements  between  two  different  parties.  It  is 
true  that  if  there  had  been  an  entire  executory  contract,  and 
the  plaintiff  had  refused,  without  legal  excuse  and  against 
the  defendants*  consent,  to  perform,  he  could  not  recover. 
It  is  also  true  that  if  there  had  been  a  novation  by  which 
the  firm  of  Hayden,  Smith  &  Co.  agreed  to  receive  the  con- 
veyance as  a  contribution  towards  the  payment  of  Harker's 
share  in  the  new  firm  about  to  be  formed,  the  plaintiff  could 
not  recover.  But  neither  of  the  cases  is  presented  by  the 
pleadings  or  evidence.  The  court  below  held,  as  we  think, 
correctly,  that  they  were  separate  contracts.  In  this  view  of 
the  case  the  instructions  given  by  the  court  were  correct. 

The  instructions  refused  had  no  reference  to  the  facts 
submitted  to  the  jury  under  this  construction  of  the 
contracts.  It  is  not  error  for  a  court  to  refuse  to  instruct 
abstract  propositions  of  law,  however  correct,  or  to  instruct 
as  to  a  hypothetical  case  upon  which  the  jury  is  not  called 
upon  to  pass. 

Judgment  affirmed. 
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A.  MTER,  Appellant,  v.  C.  BEAL  et  al..  Respondents. 

MoBTGAOJD — Statute  of  Limitations. — In  this  State  mortgaged  premises  can, 
in  a  certain  class  of  oases,  be  subjected  to  the  payment  of  the  debt  se- 
cured by  the  mortgage  after  the  Statute  of  Limitations  has  run  against 
the  notes. 

Idem. — Our  Statute  of  Limitations  simply  suspends  the  remedy;  it  does  not 
extin§paish  the  debt. 

Statute  OoMEnBusD. — Section  7,  Chap.  6,  Miscellaneous  Laws  construed. 

Appeal  from  Multnomah  County. 

All  the  necessary  facts  are  stated  in  the  opinion  of  the 
Court. 

J.  N.  Dolphy  for  Appellant. 

Ibionsend  dk  Beal,  for  Respondents. 

By  the  Court,  MoArthur,  J. : 

This  is  a  suit  brought  to  foreclose  a  mortgage  upon  cer- 
tain real  estate  in  Multnomah  County  after  the  Statute  of 
Limitations  has  run  upon  the  notes  which  the  mortgage  was 
gi^en  to  secure.  The  appellant  is  the  assignee  and  owner 
of  the  mortgage,  and  Beal,  the  respondent,  is  the  grantee  of 
the  equity  of  redemption.  Beal  demurred  to  the  complaint. 
The  demurrer  was  sustained  and  a  decree  rendered  dismiss- 
ing the  suit  with  costs. 

The  question  to  be  determined  is,  whether  the  mort- 
gaged premises  can  be  subjected  to  the  payment  of  the  debt 
secured  by  the  mortgage,  after  the  Statute  of  Limitations  has 
run  against  the  note.  .  Reason  and  the  weight  of  authority 
answer  this  question  in  the  affirmative.  {Sichd  v.  CaniUo^ 
42  Cal.  498;  McElmoyle  v.  CoheUy  13  Pet.  312;  IbtonseridY. 
Jemison,  9  How.  (U.  S.)  413;  Sturges  v.  Crowninshield^  4 
Wheat.  122;  Waltermire  v.  Wesiover,  14  N.  Y.  20.) 

The  complaint  alleges  that  a  certain  amount  is  due  on  the 
promissory  notes  set  out  and  that  a  mortgage  was  executed 
to  secure  the  payment  thereof.  The  statute  has  run  against 
the  notes  but  not  against  the  mortgage.  From  the  fact  that 
the  appellant  claims  a  certain  amount  as  due  on  the  notes, 
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the  respondents'  counsel  concludes  that  the  action  is  upon 
the  notes  and  that  this  is  not  a  suit  to  foreclose  the  mortgage. 
Upon  no  hypothesis  except  that  of  an  implied  promise  after 
the  statute  has  run  can  this  view  be  sustained,  and  that  hy- 
pothesis is  incorrect.     The  Statute  of  Limitations  in  this 
State  simply  suspends  the  remedy;  it  does  not  extinguish 
the  debt.     Hence  it  was  proper  to  plead  the  notes  in  con- 
junction with  the  mortgage.     The  entire  pleading  must  be 
construed  together,  and  when  that  is  done  we  think  that  it 
sufficiently  appears  that  this  is  a  suit  to  foreclose  the  mort- 
gage set  out.     Again,  it  is  claimed  that  there  can  be  no  suit 
on  this  mortgage,  for  the  reason  that  it  contains  no  cove- 
nant for  the  payment  of  money.     The  statute  (g  .7,  ch.  6, 
Mis.  Laws)  declares:     '^  No  mortgage  shall  be  construed  as 
implying  a  covenant  for  the  payment  of  the  sum  thereby  in- 
tended to  be  secured;  and  when  there  shall  be  no  express 
covenant  for  such  payment  contained  in  the  mortgage,  and 
no  bond  or  other  separate  instrument  to  secure  such  pay- 
ment shall  have  been  given,  the  remedies  of  the  mortgage 
shall  be  confined  to  the  lands  mentioned  in  the  mortgage." 
The  correct  interpretation  of  this  section  is  that  .when  there 
is  a  covenant  for  the  payment  of  a  certain  sum  in  the  mort- 
gage Hie  remedy  shall  be  against  the  land,  and  at  the  same 
time  a  personal  judgment  may  be  obtained  to  collect  any 
amount  which  may  remain  unpaid  after  the  proceeds  of  the 
sale  of  the  mortgaged  premises  have  been  applied  to  the  ex- 
tinguishment of  the  judgment;  and  when  there  is  no  cove- 
Bant  for  the  payment  of  a  certain  sum  in  the  mortgage  the 
remedy  is  against  the  mortgaged  premises  only,  and*there 
can  be  no  personal  judgment  for  any  deficit.     The  absence 
of  a  covenant  does  not  destroy  the  vital  force  of  the  mort- 
gage, but  only  limits  the  operation  of  any  decree  upon  it 
to  the  described  premises.    The  mortgage  declared  on  is 
of  the  latter  class.    The  decree  in  this  suit  can  only  operate 
upon  the  particular  lands  described,  and  there  can  be  no  per- 
sonal judgment  for  any  deficit.     We  think  the  court  below 
erred  in  sustaining  the  demurrer.     Hence  the  decree  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 
Decree  reversed. 
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AUGUSTINE   RAYMOND,    Appellant,    v.    EDWARD 
COFFEY  AND  JAMES  COYL,  Respondents. 

Pabol  Etidenob — Whbh  Admissible  to  Fix  a  Boitndaby. — ^Parol  evidence  is 
'  admieeible  to  fix  a  boundary  which  is  variable,  to  show  the  location  of  a 
stake  or  stones  referred  to  in  a  deed  as  a  monnment,  or  to  locate  the 
boundaries  where  an  ambiguity  exists  on  the  face  of  a  deed.  Such  evi- 
dence is  not  objectionable  on  the  ground  that  it  alters,  varies  or  contra- 
dicts the  written  instrument. 

Inconbistskt  Descbiptionb  in  a  Deed— How  Tbeatrp. — Where  the  parts  of 
a  description,  in  a  deed,  are  inconsistent  with  each  other,  effect  should 
be  given  to  those  consistent  and  intelligible  portions  which  carry  out 
the  intention  of  the  parties,  and  what  is  repugnant  thereto  rejected. 

Metks  and  Boitnds. — ^When  a  piece  of  land  is  conveyed  by  metes  and  bounds, 
this  will  control  the  quantity  although  not  correctly  stated  in  the  deed. 

Appeal  from  Marion  County. 
'   The  facts  are  stated  in  the  opinion  of  the  Court. 

Boise  &  Willis,  for  Appellant. 

Parol  evidence  is  not  admissible  to  alter,  vary  or  contra- 
dict a  written  instrument.  (Code,  §771;  1  G'reenleaf  on 
Ev.,  g§  275-285;  3  Greenleaf  on  Ev.,  g  360;  2  Starkie  on 
Ev.  753-757;  2  Parsons  on  Con.,  5th  edition,  647-557;  2 
Parsons  on- Con.,  note  d,  550;- 11  Barb.  149;  21  Barb.  398, 
406-8;  Moore  v.  Jackson,  4  Wend.  65.) 

The  deed  must  be  so  construed,  [if  possible,  that  every 
word  in  it  may  be  operative.  (Moore  v.  Jackson,  4  Wend. 
67;  Jackson  v.  Blodget,  16  Johns.  178.)  No  estate  will  pass 
by  the  deed  except  such  as  will  agree  to  each  part  of  the 
description.  (Jackson  v.  Clark,  7  Johns.  R.  223;  Tyler  on 
Ejectment,  569.) 

The  intention  of  the  parties  as  evidenced  by  the  words  of 
the  deed  must  in  an  action  at  law  prevail.  (2  Washb.  on 
Real.  Prop.,  side  page  631.) 

If  the  deed  speaks  by  mistake,  that  can  be  shown  only  in 
a  suit  in  equity  to  reform  the  mistake,  and  not  in  an  action  at 
law.  (1  Greenleaf  on  Ev.,  g  296;  Jackson  v.  Sill,  11  Johns. 
R.  213.) 

If  there  was  any  ambiguity  in  the  deed,  it  was  patent, 
and  parol  evidence  is  not  admissible  to  show  patent  am- 
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biguity.     (1  Greenleaf  on  Ev.,  §  297,  d  seq.;  2  Starkie  on 
Ev.  765.) 

Mallory  dt  Shaw^  for  Bespondents. 

If  a  deed  contains  more  than  one  description,  the  first  of 
which  is  entire  and  describes  the  land,  and  the  last  of  which 
is  inconsistent  with  the  first,  the  last  description  must  be 
rejected.  That  description  must  prevail  concerning  which 
a  mistake  was  the  least  litelj  to  have  been  made.  (1  Green- 
leaf  on  Ev.,  §301;  2  Phillips  on  Ev.,  note  520,  top  page 
657;  Melvin  v.  Proprietors  of  Locks,  etc.,  5  Metcalf  (Mass.) 
28-30;  3  Washb.  on  Eeal.  Prop.  349,  353;  Id.  344.) 

As  to  the  first  description  in  this  deed,  there  could  have 
been  no  mistake,  as  monuments  were  erected  and  found  on 
all  sides  of  the  premises  described. 

By  the  Court,  Mosher,  J. : 

The  plaintiff  brought  his  action  to  recover  a  part  of  the 
donation  land  claim  of  0.  Bertrand  and  wife,  situated  in 
township  four  south,  range  two  west,  in  Marion  County. 
The  deed  under  which  the  plaintiff  claims  was  executed 
March  12,  1857,  by  C.  Bertrand  to  Joseph  Hebert,  and  de- 
scribed the  premises  as  '^all  that  tract  or  parcel  of  land 
known  and  described  as  the  east  part  of  the  donation  claim 
of  C.  Bertrand.  *  *  *  Said  east  part,  supposed  to  con- 
tain about  two  hundred  and  twenty-five  acres,  more  or  less, 
and  bounded  on  the  north  by  the  claim  of  C.  Lambert,  on 
the  east  by  the  claim  of  E.  Kaymond,  on  the  south  by  the 
claim  of  Louis  Bergevain,  and  on  the  west  by  the  claim  of 
Michael  Coyle."  The  deed  under  which  the  defendant 
claims,  was  executed  February  25,  1856,  by  C.  Bertrand  to 
M.  Coyle,  and  contained  the  following  description:  ''Be- 
ginning at  a  stake  on  Louis  Bergevain's  north  boundary, 
thence  north  eight  degrees  east,  40.25  chains  to  a  stake  on 
J.  Lambert's  south  boundary;  thence  with  said  boundary  to 
a  point  where  it  intersects  Michael  Coyle's  east  boundary; 
thence  with  said  boundary  to  a  point  where  it  intersects 
Louis  Bergevain's  north  boundary,  to  the  place  of  beginning; 
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being  parts  of  sections  twenty-five  and  thirty-six,  in  town- 
ship four  south,  of  range  three  west."  The  issue  in  this 
case  depends  upon  the  establishment  of  the  east  boundary 
of  Michael  Coyle's  land,  and  the  error  alleged  is,  that  the 
court  admitted  oral  testimony  for  that  purpose. 

It  is  too  late  to  controvert  the  legal  proposition  that  what 
constitutes  a  boundary  in  a  deed  is  a  fact  for  the  jury  and 
may  be  proved  by  any  kind  of  evidence  which  is  competent 
to  prove  any  fact.  Thus  parol  evidence  is  admissible  to  fix 
a  boundary  which  is  variable,  to  show  the  location  of  a 
stake  or  stones  referred  to  in  a  deed  as  a  monument,  or  to 
locate  the  boundaries  where  an  ambiguity  exists  on  the  face 
of  a  deed.  (Opdylce  y.  Stephens,  4  Dutcher,  89;  Broion  v. 
Willey,  42  Penn,  St.  205;  Waterman  v.  Johnson,  13  Pick, 
261;  Blake  v.  Doherty,  6  Wheat.  359,  in  which  the  court  say 
that  identity  is  the  only  question  to  be  decided  by  a  jury;  and 
if  they  are  satisfied  the  land  held  by  the  defendant  is  the 
same  land  which  was  granted  to  him,  it  is  all  that  should 
be  required.) 

Such  evidence  is  not  objectionable  on  the  ground  that  it 
alters,  varies  or  contradicts  the  written  instrument.  In  ex- 
plaining by  oral  testimony  where  and  how  the  objects  re- 
ferred to  in  the  written  documents  were  in  fact  made  or  ex- 
isted, those  muniments  of  title  are  not  altered  by  parol 
evidence.  The  effect  and  meaning  is  explained  by  the  facts 
referred  to  in  the  writings.  In  cases  of  lines  thus  estab- 
lished variant  from  the  courses  and  bearings  expressed  on 
the  face  of  the  written  document,  the.  parol  evidence  does 
not  contradict  the  deed,  but  shows  the  act  and  thing  by  oral 
evidence  of  the  fact  in  pais  to  which  the  deed  had  allusion 
and  was  intended  to  describe.  (Baker  v.  Talbot,  6  Monroe, 
180.) 

It  is  claimed  by  the  appellant  that  the  words  in  the  deed 
under  which  the  respondent  holds,  to  wit,  "being  parts 
of  sections  twenty-five  and  thiriy-six,  in  township  four 
south,  range  three  west,"  constitute  the  particular  descrip- 
tion which  should  govern,  and  that  the  beginning  *  stake 
cannot  be  located  outside  of  these  sections.  The  true  rule 
of  construction,  where  the  parts  of  a  description  in  a  deed 


Dec.  1873.] 


Batmond  r.  Coffey. 


135 


Opinion  of  the  Conrfc — MoBher,  J. 


are  inconsistent  with  each  other,  is  to  give  effect  to  those 
consistent  and  intelligible  portions  which  carry  out  the  in- 
tention of  the  parties  and  reject  wjj^at  is  repugnant  thereto. 
If  the  instrument  defines  with  convenient  certainty  what  is 
intended  to  pas9  by  it,  a  subsequent  erroneous  addition 
will  not  yitiate  it.  The  description  in  the  deed  now  under 
consideration  is  by  metes  and  bounds,  and  if  the  beginning 
comer  be  established  the  whole  tract  intended  to  be  con- 
veyed can  be  easily  and  certainly  ascertained.  It  is  well 
settled  that  when  a  piece  of  land  is  conveyed  by  metes  and 
bounds  this  will  control  the  quantity,  although  not  correctly 
stated  in  the  deed.  The  words  ''being  parts  of  sections 
twenty-five  and  thirty-six,  in  township  four  south,  range 
three  west,"  must  therefore  be  treated  as  words  of  general 
description,  and  must  be  rejected  if  inconsistent  with  the 
description  by  metes  and  bounds. 

All  the  questions  in  this  case  have  been  authoritatively 
settled  by  this  Court  in  the  case  of  Levna.  v.  Leiois  (4  Or. 
177),  in  which  Upton,  0.  J.,  delivered  the  opinion  of  the 
court.  It  was  there  held  that  where  the  permanent  and 
visible  or  ascertained  boundaries  or  monuments  are  incon- 
sistent with  the  measurement, either  of  lines,  angles  or  sur- 
faces, the  boundaries  or  monuments  are  paramount,  and 
there  is  no  reason  why  the  locality  at  which  a  lost  stake 
was  set  could  not  be  determined  and  the  true  construction 
of  a  deed  ascertained  as  well  in  a  court  of  law  as  by  a  suit 
in  equity. 

It  was  not  error  in  the  court  below  to  admit  oral  testi- 
mony to  establish  the  beginning  comer.. 

Judgment  affirmed. 


SO    404 
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JAMES  L.  BAILEY  and  FRANK  M.  BAILEY,  Respond- 
ENTS,  V.  JAMigS  FRUSH,  Appellant. 

Trial  Fee — Must  be  Paid  by  the  Moving  Pabtt. —-Section  1033  of  the  Code 
of  Civil  Procedure  requires  the  plaintiff  in  the  court  of  original  juris- 
diction, if  he  be  the  moving  party,  to  advance  the  trial  fee.  If  the 
defendant  be  the  moving  party  in  the  court  of  original  jurisdiction,  he 
is  then  required  to  advance  the  trial  fee.  But  in  the  appellate  court  the 
appellant  is  the  party  in  all  cases  who  is  there  required  to  advance  such 
trial  fee. 

Idem — When  Payment  of,  will  kot  be  Requibed. — In  no  case  is  a  trial  fee 
required  to  be  advanced  if  it  be  made  to  appear  to  the  court,  by  affi- 
davit of  the  party,  that  he  is  unable  to  advance  the  same. 

Idem — Appeal  may  be  Dismissed. — If  the  appellant  in  a  cause  refuse  or 
neglect  to  advance  the  trial  fee  when  required,  the  court  may  dismiss 
the  appeal  and  affirm  the  judgment  of  the  court  below. 

Appeal  from  Multnomah  County. 

This  action  was  brought  in  the  County  Court  for  Mult- 
nomah County  to  recover  a  balance  of  $320.43  for  lumber 
sold  and  delivered  by  respondents  to  appellant.  Respond- 
ents recovered  judgment,  from  which  appellant  appealed  to 
the  Circuit  Court.  When  the  case  was  called  for  trial  in 
the  Circuit  Court  it  was  suggested  that  the  trial  fee  of 
twelve  dollars  had  not  been  paid,  and  both  parties  refused 
to  pay  the  same,  each  claiming  that  the  other  was,  under 
the  law,  required  to  pay  such  fee. 

Thereupon  appellant  moved  for  a  nonsuit,  for  the  reason 
that  respondents  had  abandoned  their  cause.  The  court 
overruled  the  motion  for  a  nonsuit,  and,  upon  its  own  mo- 
tion, dismissed  the  appeal  and  affirmed  the  judgment  of  the 
court  below,  because  of  appellant's  refusal  to  advance  the 
trial  fee,  to  which  ruling  of  the  court  appellant  duly  excep- 
ted, and  from  which  judgment  he  appeals  to  this  Court. 

Marquam  &  Beal  and  A.  H,  Ibwnsend,  for  Respondents. 
HUl,  Thayer  &  WUliams,  for  Appellant. 

By  the  Court,  Bonham,  J. : 

The  only  questions  presented  by  the  appeal  in  this  case 
are  the  validity  and  construction  of  §  1033  of  the  Code  of 
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Civil  Procedure,  which  reads  as  follows:  '*The  trial  fee  is 
to  be  paid  by  the  plaintiff,  appellant  or  moving  party,  be- 
fore he  is  entitled  to,  or  can  claim  the  trial  or  other  pro- 
ceeding upon  which  such  fee  is  imposed;  and  if  the  party 
paying  such  fee  prevail  in  the  action,  suit  or  proceeding, 
80  as  to  be  entitled  to  recover  costs  therein,  such  fee  shall 
be  allowed  and  taxed  as  a  disbursement,  and  collected  of 
the  adverse  party." 

Upon  the  argument  of  this  cause  it  was  urged  by  counsel 
for  appellant  that  the  section  of  the  statute  above  quoted  is 
unconstitutional  and  void;  but,  if  valid,  that  it  required 
the  plaintiffs  in  this  case  to  pay  the  trial  fee.  In  support 
of  the  position  that  g  1033  of  the  Code  is  in  contravention 
of  the  Constitution*' of  Oregon,  counsel  cite  g  10  of  the  Bill 
of  Rights  (Code,  p.  76),  which  declares  among  other  things 
that  ''justice  shall  be  administered  openly  and  without 
purchase."  Also,  ''that  the  right  of  trial  by  jury,  in  all 
civil  cases,  shall  remain  inviolate."    (Code,  g  17,  p.  76.) 

From  these  premises  it  is  argued  that  inasmuch  as  ap- 
pellant could  not  obtain  a  constitutional  jury  of  twelve 
persons  in  the  County  Court,  he  had  the  unconditional 
right  to  appeal  the  cause  to  the  Circuit  Court,  and  there 
demand  a  jui^  trial,  before  he  could  legitimately  be  divested 
of  his  property  to  satisfy  the  judgment  of  the  County  Court 
against  him. 

While  it  is  true  that  no  person  can  rightfully  be  "de- 
prived of  life,  liberty  or  property,  without  due  process  of 
law,"  yet  we  do  not  understand  that  the  language  of  the 
Constitution,  "justice  shall  be  administered  *  *  * 
without  purchase,"  is  to  be  given  that  broad,  comprehen- 
sive and  unqualified  construction  claimed  for  it  by  appel- 
lant's counsel. 

While  the  statute  provides  whereby  appellant  might  have 
secured  a  trial  of  his  cause,  by  a  constitutional  jury  of 
twelve  good  and  lawful  men,  either  by  advancing  the  fee  of 
twelve  dollars,  or  by  swearing  that  he  was  not  able  to  do 
80,  we  do  not  think  that  the  provisions  of  the  Constitution 
cited  contemplate  that  in  civil  cases  a  party  has  the  right 
to  absolutely  demand  such  jury,  without  complying  with 
the  reasonable  conditions  and  requirements  of  the  statute. 
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The  time  has  never  been,  since  the  adoption  of  oar  Con- 
stitution, and  we  presume  it  never  was  before,  when  litigants 
could  conveniently  either  prosecute  or  defend  civil  actions 
and  suits  without  the  expenditure  of  more  or  less  money  in 
payment  of  the  fees  of  officers  of  the  court,  witnesses,  and 
other  incidental  expenses. 

And  it  is  not  unusual  to  find  law  requiring  these  costs 
and  expenses  to  be  advanced  or  secured  to  the  officer  or 
person  entitled  to  them  before  the  service  is  rendered.  It 
has  always  been  a  favorite  doctrine,  and  is  certainly  an 
equitable  one,  that  litigants  should  contribute  materially 
toward  the  expense  of  maintaining  courts  of  justice.  And, 
where  the  litigant  has  the  means  to  enable  him  to  do  so,  we 
can  see  no  impropriety  in  his  attorney  requiring  him  to  ad- 
vance a  retainer  before  the  trial  of  his  cause  is  proceeded 
with.  Briefly,  and  yet  without  passing  over  points  made 
in  the  argument  without  due  consideration,  we  are  disposed 
to  hold  that  the  language  of  our  Constitution  that  ''justice 
shall  be  administered  *  *  *  without  purchase,"  means 
simply  that  justice  shall  not  be  bought  with  bribes,  nor 
shall  the  attendant  or  incidental  expenses  of  litigation,  in 
the  nature  of  costs  and  disbursements,  be  so  exorbitant  and 
onerous  as  to  virtually  close  the  doors  of  cour&  of  justice  to 
those  who  may  have  occasion  to  enter  there.  In  other 
words,  that  the  rights  of  the  poor  man  to  a  redress  of  his 
grievances  shall  be  equally  respected  with  those  of  the  rich, 
and  that  equal  and  exact  justice  shall  be  dealt  out  alike  to 
all. 

In  the  construction  of  the  meaning  of  the  language  of 
g  1033  of  the  Code,  we  hold  that  upon  a  trial  in  the  first  in- 
stance in  the  court  of  original  jurisdiction,  the  plaintiff,  if 
he  be  the  moving  party  in  the  trial,  is  required  to  advance 
the  trial  fee.  If  the  defendant  be  the  moving  party  in  the 
trial,  in  the  first  instance,  as  where  the  allegations  of  the 
complaint  are  all  admitted  by  the  answer,  but  new  matter 
is  set  up  by  the  defendant  by  way  of  plea  in  avoidance,  or 
as  a  counter-claim,  in  that  case  the  defendant  is  the  moving 
party,  and  the  one  required  to  advance  the  trial  fee;  be- 
cause the  only  issues  in  the  case  are  tendered  by  the  de- 
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fendant,  and  accepted  by  tbe  plaintiff;  and  the  defendant 
is  the  party  who,  by  his  pleading,  renders  a  trial  by  jury 
necessary  in  the  case. 

But,  upon  appeal,  the  appellant  is  the  party  in  all  cases 
who  is  required  to  advance  the  trial  fee,  because  the  re- 
spondent is  supposed  to  be  satisfied  with  the  trial  already 
had,  and  the  appellant  is  the  party  who,  by  his  proceeding, 
makes  the  second  trial  necessary,  and  for  whose  prospective 
benefit  the  same  is  had. 

Counsel  for  appellant  claim  (assuming  it  to  be  the  cor- 
rect construction  of  g  1033  of  the  Code)  that  the  appellant  in 
this  case  was  required  to  advance  the  trial  fee,  that  all  the 
court  could  have  done,  as  the  result  of  his  failure  to  pay, 
was  to  have  refused  a  trial  until  such  fee  should  be  paid. 
In  view  of  the  fact  that  it  is  a  cardinal  principle  in  law  that 
"justice  shall  be  administered  completely  and  without  de- 
lay," as  well  as  "openly  and  without  purchase,"  we  think 
that  a  construction  of  the  section  referred  to  is  not  war- 
ranted which  would  postpone  the  trial  and  leave  the  judg- 
ment of  the  court  below  suspended  indefinitely,  when  the 
appellant  is  the  only  party  who  is  not  satisfied  with  the 
judgment  already  obtained.  Such  construction  would 
operate  to  the  inconvenience  and  injury  of  the  party  not  in 
fault. 

But  it  was  further  argued  that,  in  any  event,  the  court 
below  had  not  the  authority  to  di&|^iss  the  appeal  for  the 
failure  of  appellant  to  advance  the  trial  fee.  And  while  it 
is  true,  as  claimed  by  counsel  for  appellant,  that  the  statute 
does  not,  in  express  terms,  authorize  the  court  to  dismiss 
an  appeal  for  the  reason  that  the  trial  fee  has  not  been  ad- 
Tauced,  yet  we  hold  that  courts  bt  justice,  and  especially 
those  of  general  jurisdiction,  possess  certain  implied  or  in- 
cidental powers  in  cases  like  this.  The  court  has  acquired 
jurisdiction  of  the  parties,  and  of  the  subject-matter  of  the 
action,  and  is  authorized  to  make  an  order  requiring  the 
appellant  to  advance  the  trial  fee,  which  is  done.  The  ap- 
pellant refuses  to  pay.  What  is  the  remedy?  We  think 
that  authority  to  proceed  in  such  cases  is  provided  in  g  911 
of  the  Civil  Code,  which  reads  as  follows:  "When  jurisdic- 
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tion  isy  by  the  organic  law  of  this  State,  or  bj  this  code,  or 
any  other  statute  conferred  on  a  court  or  judicial  o£Scer, 
all  the  means  to  carry  it  into  effect  are  also  given;  and,  in 
the  exercise  of  the  jurisdiction,  if  the  course  of  proceeding 
be  not  specifically  pointed  out  by  this  code,  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may 
appear  most  conformable  to  the  spirit  of  this  code." 

We  hold,  therefore,  that  the  court  below,  for  its  own  pro- 
tection, as  well  as  that  of  respondents,  against  the  uncer- 
tainty and  yexation  of  the  delay  and  postponement  of  the 
trial  indefinitely,  had  the  authority  to  dismiss  the  appeal 
of  the  defendant  as  a  penalty  for  his  refusal  to  comply  with 
the  requirements  of  the  statute  making  it  his  duty  to  ad- 
vance the  trial  fee  in  the  appellate  court.  And,  possessing 
the  authority  to  dismiss  the  appeal,  it  follows,  as  the  se- 
quence, that  the  judgment  of  the  County  Oourt  should 
thereupon  be  affirmed.     (Jus.  Code,  g  77.) 

Judgment  affirmed. 
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JOHN  SOUTHWELL,  Respondent,  v.  JOSEPH 

BEEZLET,  Appellant. 

Statdtb  op  Fbachm. — ^Where  a  contract  by  its  terms  may  be  performed 
within  one  year,  and  when  it  is  within  the  contemplation  of  the  parties 
that  snch  a  contingency  was  not  only  po'^ssible  bat  probable,  the  case  is 
not  within  the  Statute  of  Frauds. 

Pebpobicanob— What  Consiitutbs  a  Question  pob  thb  Jubt.— The  deliT' 
ery  of  a  certain  number  of  sheep  being  essential  to  a  performance  of 
contract,  it  depends  upon  the  peculiar  circumstances  of  the  case  whether 
such  delivery  should  be  by  a  precise  technical  separation  and  counting 
of  the  sheep,  or  whether  a  deUvery  may  not  be  made  by  a  deUvery  of  a 
greater  number,  including  the  number  called  for  in  the  contract,  and 
this  is  a  question  which  may  properly  be  left  to  the  jury. 

Appeal  from  Wasco  Connty. 

The  complaint  alleges  that  about  March,  1873,  the  par- 
ties hereto  made  a  contract  by  which  appellant  was  to  sell 
respondent  six  hnndred  ewe  sheep,  and  respondent  was  to 
pay  therefor  snch  price  as  he  should  pay  for  other  sheep 
^which  he  proposed  to  purchase  in  the  fall  of  that  year. 
Said  sheep  were  to  be  delivered  to  respondent  September 
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1,  1873,  and  respondent  was  to  pay  appellant  for  the  same 
within  three  years,  and  as  soon  as  he  could  make  the  money 
out  f>f  HftM  phflep^  That  there  was  also  a  further  under- 
standing, that  respondent  should,  in  connection  with  Wil- 
liam Beezley,  the  son  of  appellant,  get  a  suitable  sheep- 
ranch,  and  put  up  hay  thereon  during  the  summer  of  said 
year;  that  appellant  was  to  let  his  son  William  have  six 
hundred  head  of  ewe  sheep,  and  he,  defendant,  was  to  fur- 
nish twelve  hundred  head  of  sheep,  and  the  three  lots  of 
sheep  aforesaid  were  to  be  placed  in  one  band  and  kept  to- 
gether, which  band  was  to  contain  the  several  interests  of 
the  three  parties  aforesaid;  that  with  the  intent  to  carry  out 
his  agreement  with  appellant  as  aforesaid,  he  left  employ- 
ment where  he  was  getting  fifty  dollars  per  month  and  his 
board,  and  in  connection  with  said  William  Beezley,  on  or 
about  the  20th  of  May,  1873,  did  hunt  up  and  purchase  a 
good  sheep-ranch,  and  did  furnish  the  same  with  proper 
farming  implements,  which  cost  respondent,  in  money  paid 
out  by  him,  about  the  sum  of  seven  hundred  dollars;  that 
respondent  has  employed  his  time  in  securing  and  improv- 
ing said  ranch,  and  putting  up  hay  thereon,  from  May  20  to 
October  30,  1873;  that  in  pursuance  of  his  said  contract 
with  appellant,  on  or  about  the  5th  day  of  September,  1873, 
appellant  did  deliver  and  turn  over  to  respondent  the  sheep 
he  had  bargained  for  and  purchased  as  aforesaid,  and  at  the 
same  time  and  place  has  delivered  the  said  six  hundred 
sheep  for  said  William,  and  twelve  hundred  head  of  sheep 
that  were  to  be  kept  and  herded  for  appellant;  that  after  said 
delivery  said  sheep  remained  in  the  possession  of  respond- 
ent and  said  William  Beezley,  in  pursuance  of  said  con- 
tract, and  thereafter  respondent  continued  to  give  his  time 
and  service  in  herding  and  caring  for  said  sheep,  until  the 
30th  day  of  October,  1873,  when  said  appellant,  disregard- 
ing his  said  contract,  took  the  respondent's  said  sheep  from 
him,  and  held  and  kept  the  same,  and  has  converted  the 
same  to  his  own  use. 

The  complaint  contains  several  allegations  of  special 
damages.  These  allegations  are  all  denied  in  the  answer. 
The  separate  answer  of  the  appellant  alleges  that  appellant 
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made  a  contract  with  the  firm  of  Beezley  &  Southwell, 
which  was  not  performed  or  entered  upon,  and  that  the  same 
was  not  in  writing,  and  was  not  to  be  performed  in  one  year, 
and  was  therefore  void  by'  the  Statute  of  Frauds,  and  it 
alleges  a  settlement  between  the  parties  about  the  SOtli  of 
October,  1873. 

It  also  alleges  that  the  contract  sued  on  was  for  personal 
property,  of  the  value  of  more  than  fifty  dollars,  and  was 
not  in  writing,  nor  was  it  in  part  performed. 

The  reply  denied  the  copartnership  and  settlement  set  up 
in  the  answer. 

Judgment  was  rendered  for  the  respondent,  upon  a  ver- 
dict in  his  favor. 

The  other  facts  and  the  errors  relied  upon  in  the  appeal 
are  stated  in  the  opinion  of  the  Oourt. 

By  the  Court,  Shattuck,  J. : 

Most  of  the  argument  in  this  cause  has  been  directed  to 
tlie  question  of  the  delivery  of  the  sheep.  Oounsdl  for  the 
appellant  do  not,  however,  abandon  the  position  indicated 
by  the  pleadings  and  bill  of  exceptions,  that  this  cause  falls 
within  the  provisions  of  the  Statute  of  Frauds,  relating  to 
contracts  which  are  not  to  be  performed  within  a  year. 

Upon  these  points  we  hold  in  this  case  that  this  contract, 
80  far  as  paying  for  the  sheep  was  an  element,  might,  by  its 
very  terms,  have  been  performed  within  the  year;  and  it 
was  within  the  contemplation  of  the  parties  when  it  was 
made  that  such  a  contingency  as  SouthwelUaLability  to  pay 
and  payment  in  fact  within  the  year,  was  not  only  possible, 
but  probable.     If  so,  the  case  is  not  within  thfi.fitatute. 

UponTiie  question  of  delivery,  the  counsel  insist  upon  a 

precise  technical  separation  and  counting  out  of  the  six 

hundred  sheep,  in  order  to  fix  any  rights  of  Southwell  under 

the  contract.     While  the  position  of  counsel  may  be  correct 

as  a  general  rule,  we  do  not  think  it  controls  in  this  case; 

for  this  case  had  its  own  peculiar  circumstances.     The 

question  of  delivery  was  properly  left  to  the  jury  to  say 

whether,  upon  the  facts  in  the  case,  the  acts  performed  by 
Vol.  v.— 10 
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the  parties  were  intended  by  them  to  operate  as  a  delivery. 
Upon  these  points  there  was  no  error. 

But  we  think  there  was  error  in  giving  the  instruction 
numbered  ''second,"  of  those  asked  by  plaintiff's  counsel. 
That  instruction  is  as  follows:  ''If  the  jury  find  that  the 
parties  plaintiff  and  defendant  entered  into  the  contract 
alleged  in  the  complaint,  and  the  defendant  failed  and  re- 
fused at  any  time  to  carry  out  the  same,  the  question  as  to 
whether  or  not  there  was  a  complete,  delivery  of  the  sheep, 
does  not  affect  the  validity  of  the  contract." 

The  whole  case  of  the  plaintiff  rests  upon  the  alleged  fact 
of  sale  and  delivery  (in  the  qualified  and  peculiar  manner 
set  forth)  of  the  sheep,  and  the  fact  that  defendant  did  de* 
liver  them,  in  the  manner  intended  by  the  parties,  was  one 
to  be  kept  continually  in  view,  and  if  there  was  no  delivery, 
such  as  the  parties  contemplated,  there  could  be  no  recov- 
ery. We  think  that  this  instruction  should  not  have  been 
given.  If  it  did  not  operate  to  take  away  from  the  consid- 
eration of  the  jury  the  question  of  delivery,  it  no  doubt 
diverted  their  attention  from  a  due  consideration  of  this 
important  point. 

We  also  think  that  there  was  error  in  the  fourth  general 
instruction  given  by  the  court.  That  instruction  seemed  to 
submit  the  question  of  sale  and  delivery,  in  law  and  in  fad  ^ 
to  the  jury,  and  they  were  told  in  substance  that  if  they 
found  that  there  was  no  sale  or  delivery  in  law  and  in  fact, 
yet  if  the  defendant,  by  his  own  acts,  led  the  plaintiff  to 
believe  that  there  was,  and  he«  acting  on  that  belief,  so 
managed  his  business  and  so  devoted  his  time  as  to  incur 
loss,  if  the  sale  and  delivery  w^e  not  consummated  accord- 
ing to  his  expectations,  he  might  recover  compensation  for 
his  expenses  and  losses. 

Upon  a  different  state  of  facts,  or  upon  a  complaint  dif- 
ferently framed,  that  instruction  might  have  been  proper, 
so  far  as  the  measure  of  damages  is  set  forth;  but  the  case 
before  us  is  predicated  entirely  upon  the  theory  of  a  sale 
and  delivery  of  the  sheep,  and  this  instruction,  like  the  one 
referred  to  above,  we  think  might  have  misled  the  jury,  and 


Aug.  1874.] 


EVABTS  V.  StEOEB. 


147 


statement  of  Facts. 


caased  them  to  take  a  view  of  the  case  altogether  too  gen- 
eral, and  one  not  authorized  by  the  pleadings. 

For  these  reasons,  we  think  the  judgment  should  be  re- 
versed and  a  new  trial  ordered. 


LUCIEN  EVABTS,  Administrator  op  the  Estate  op 
JACOB  TABLETT,  Deceased,  Appellant,  v.  G.  W. 
STEQEB  et  al.,  Bespondents. 

Equitt — ^BiFOBMiNa  Wbitten  Instrument. — To  entitle  a  party  to  have  a 
written  contract  reformed  in  a  court  of  equity,  on  the  ground  of  mistake, 
the  complaint  must  show  that  the  alleged  mistake  was  that  of  the  parties 
to  the  coi^tract,  and  that  it  was  mutual. 

PsfisirMpnoN. — ^The  law  presumes  that  a  written  contract  contains  all  its 
terms. 

Pleasino. — Dbtbot  in  Complaint  not  Waived  by  Answbb. — The  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
suit  is  not  waived  by  answer,  and  may  be  urged  in  an  appellate  court. 

Appeal  from  Umatilla  County. 

Respondent  Steger  was,  on  the  12th  day  of  June,  1871, 
appointed  by  the  County  Court  of  Umatilla  County,  admin- 
istrator of  the  estate  of  Jacob  Yarlett,  deceased. 

Said  Steger  as  principal,  with  the  other  defendants  herein 
as  sureties,  filed  his  bond  as  such  administrator,  which  was 
approved  by  the  County  Court  on  the  15th  day  of  June, 
1871,  and  thereupon  entered  upon  his  duties  as  such  admin- 
istrator, and  continued  to  act  as  such  until  the  5th  day  of 
August,  1872,  when,  on  the  application  of  the  widow  of  the 
deceased,  he  was  removed,  on  the  charge  that  his  under- 
taking was  insufficient  and  that  he  was  not  faithfully 
performing  the  duties  of  his  trust. 

On  the  9th  day  of  April,  1873,  the  appellant  was  appointed 
administrator  de  bonis  non  ot  said  estate,  and  after  qualify- 
ing as  such  entered  ilpon  the  discharge  of  his  duties,  and 
in  his  official  capacity  instituted  this  suit,  alleging  that  said 
Steger,  while  acting  as  administrator  of  said  estate,  had 
wrongfully  appropriated  to  his  own  use  $2229.65  in  gold 
coin  of  the  assets  of  said  estate,  and  had  absconded  there- 
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with  to  the  province  of  British  Columbia,  where  he  still 
remains.  Appellant  sets  out  in  his  complaint  a  copy  of  the 
defective  bond  of  said  Steger,  and  asks  to  have  the  same 
reformed  by  the  court,  and  for  a  decree  against  said  Steger 
and  his  sureties  for  said  sum  of  $2229.65,  with  interest. 

That  part  of  the  bond  in  which  the  mistake  is  alleged  to 
have  occurred,  is  as  follows:  "Know  all  men  by  these 
presents,  that  George  W.  Steger  as  principal,  and  John  T. 
Davis,  William  Penland,  Nelson  Jones  and  John  T.  Hinton 
as  sureties,  are  held  and  firmly  bound  [in  the  sum  of  $10,000, 
payable]  unto  whom  it  may  concern;  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents.  Sealed  with  our  seals  and  dated  this 
12th  day  of  June,  1871,"  etc. 

The  alleged  mistake  consists  in  the  omission  from  this 
bond  of  the  words,  in  brackets,  "in  the  sum  of  $10,000, 
payable." 

Defendant  Steger  was  not  served  with  process  and  did 
not  appear,  but  his  said  sureties,  Davis,  Penland,  Jones 
and  Hinton,  appeared  in  the  court  below,  and  demurred  to 
the  complaint  upon  the  ground,  among  others,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  or 
suit. 

The  demurrer  was  overruled,  whereupon  the  said  sureties, 
who  are  appellants  in  this  Court,  filed  their  answer  admit- 
ting the  filing  of  a  petition  for  the  appointment  of  Steger,  as 
administrator  of  said  estate,  in  which  petition  the  probable 
value  of  the  property  of  said  estate  was  estimated  at  $5000; 
but  denying  that  the  county  judge  of  Umatilla  County 
required,  as  a  condition  precedent  to  issuing  letters  of 
administration  to  said  Steger,  that  he  should  file  with  the 
clerk  of  said  court  an  undertaking  in  the  sum  of  $10,000  or 
any  other  sum;  or  that  the  words  "in  the  sum  of  $10,000, 
payable  to  whom  it  may  concern,"  were  accidentally  or 
otherwise  omitted  from  said  undertaking;  or  that  said  Steger 
wrongfully  retains  from  the  heirs  of  said  estate  $2229.65,  or 
any  other  sum,  but  aver  that  said  Steger  is  entitled  to 
credits  as  administrator  of  said  estate  to  the  full  amount  of 
said  sum  of  $2229.65. 
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The  answer  further  alleged  that  Steger  has  never  had  a 
settlement  with  the  County  Court  of  Umatilla  County,  as 
administrator  of  said  estate,  and  that  said  court  has  never 
ordered  a  final  settlement  of  his  accounts,  and  that  he  has 
never  been  adjudged  in  default  to  said  estate  by  the  County 
Court. 

Appellant  in  his  reply  does  not  controvert  the  allegation 
in  the  answer  that  Steger  had  not  had  a  final  settlement 
with  the  County  Court,  nor  that  he  had  never  been  adjudged 
in  default  to  said  estate  by  said  court.  But  the  appellant 
for  further  reply  says:  "That  he  has  no  knowledge  nor 
information  sufficient  to  form  a  belief  as  to  whether  Steger 
holds  large  demands  against  said  estate,  and  hence  denies 
the  same;  that  he  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  said  demands,  together  with 
the  reasonable  expenses  of  administration,  are  sufficient  to 
offset  all  demands  against  said  Steger,  and  hence  denies  the 
same,  and  avers  upon  his  honor  as  a  gentleman  that  he  does 
not  believe  anything  of  the  kind." 

After  issue  joined,  defendants  moved  for  judgment  on  the 
pleadings,  which  motion  was  granted  by  the  court,  and 
plaintiff's  cause  was  thereupon  dismissed  and  judgment 
rendered  against  him  for  costs,  from  which  he  appeals  to 
this  Court. 

L.  EvartSy  for  Appellant,  in  person. 
8.  Ellsworthy  for  Respondents. 

By  the  Court,  Bonham,  C.  J. : 

Plaintiff's  cause  having  been  dismissed  by  the  court 
below,  on  motion  of  defendants'  counsel  for  decree  upon  the 
pleadings,  the  same  was  heard  and  determined  in  this  Court 
virtually  upon  the  demurrer  to  the  complaint,  and  is  decided 
npon  the  third  ground  thereof,  to  wit:  ''That the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  suit." 
It  is  well  settled  that  the  objection  to  the  jurisdiction  of  the 
court  and  to  the  sufficiency  of  the  facts  stated  to  constitute 
a  cause  of  suit,  are  not  waived  by  answering  over,  but  may 
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thereafter  be  properly  urged  in  the  appellate  court  as  well 
as  in  the  court  below.  True,  for  the  convenience  of  prac- 
tice, it  is  proper  to  raise  such  objections  first  by  demurrer; 
but  the  failure  to  do  so  is  no  waiver  of  the  right.  ^ 

Although  upon  the  argument  of  this  cause  it  was  insisted 
by  counsel  for  respondents  that  the  Circuit  Court  had  no 
original  jurisdiction  to  entertain  plaintiff's  suit  in  the  ab- 
sence of  a  previous  adjudication  by  the  County  Court  of 
Umatilla  County  in  the  premises,  and  although  it  was  fur- 
ther insisted  that  the  terms  and  conditions  of  the  undertak- 
ing sued  upon  were  of  such  a  character  that  the  same  could 
not  be  reformed  by  a  court  of  equity,  yet  this  Court  has 
thought  proper  to  only  pass  upon  the  question  whether  the 
complaint  sets  out  facts  sufficient  in  any  event  to  entitle  the 
plaintiff  to  the  relief  prayed  for. 

It  appears,  from  the  allegations  and  argument  of  counsel 
for  appellant,  that  he  intended  to  base  his  claim  to  relief  in 
the  reforming  of  Steger's  undertaking  as  administrator,  on 
the  ground  of  accident  or  mistake  in  its  execution.  Allow- 
ing that  this  instrument  is  of  such  character  that  it  mi^ht 
be  reformed  by  a  court  of  equity,  has  the  plaintiff  stated 
facts  sufficient  to  entitle  him  to  the  relief  prayed  for?  "We 
conclude  that  he  has  not.  And  in  support  of  this  conclu- 
sion, we  refer  to  the  allegations  of  the  complaint  on  this 
subject.  The  only  averment  in  the  complaint,  touching  the 
omission  to  insert  a  penal  sum  in  said  undertaking,  reads  as 
follows:  "But  plaintiff  shows  that  the  words  or  phrase,  *In 
the  sum  of  ten  thousand  dollars,  payable  to  whom  it  may 
concern,'  were  accidentally  omitted  therefrom  by  the  said 
George  A.  La  Dow;  and  that  the  defendant  signed  said  un- 
dertaking; and  that  John  Davis,  William  Penland,  Nelson 
Jones  and  J.  T.  Hinton,  justified  thereto  with  the  intention 
of  making  it  appear  that  they  actually  were  sureties,  that 
the  said  G.  W.  Steger  should  faithfully  perform  the  duties 
of  his  trust,  and  that  they  were  severally  worth  the  amounts 
mentioned  in  their  justification;  and  that  the  words  ^am 
worth,'  which  should  have  been  inserted  in  said  justification 
immediately  after  the  words,  'I,  the  said  John  Davis,'  were 
accidentally  omitted  by  the  said  George  A.  La  Dow." 
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The  complaint  farther  shows  that  La  Dow  was  the  attor- 
ney for  Steger  in  drafting  the  undertaking  in  question,  but 
it  nowhere  appears  that  the  sureties  were  privies  to,  or 
cognizant  of,  any  mistake  made  by  said  La  Dow,  or  that  it 
was  ever  agreed  or  understood,  by  said  sureties,  that  they 
were  to,  or  had  signed,  an  undertaking  in  the  penal  sum  of 
$10,000,  or  any  other  fixed  sum.  Neither  does  it  appear, 
from  the  complaint  or  otherwise,  that  said  sureties  had  any 
knowledge  that  Steger  was  required,  by  the  County  Court 
of  Umatilla  County,  to  execute  an  undertaking  in  the  sum 
of  110,000,  or  any  other  sum.  It  is  true  that  it  does 
appear,  from  the  affidavits  of  the  sureties  appended  to 
the  undertaking,  that  they  are  worth  the  aggregate  sum 
of  $10,000,  over  and  above  debts  and  liabilities  and  prop- 
erty exempt  from  execution;  and  that  is  the  only  intimation 
contained  in  the  complaint,  that  it  was  understood  or  agreed 
by  them  that  they  were  to  be  held  and  bound  in  that  sum. 

It  does  not  appear  that  there  was  any  blank  left  in  the 
undertaking  for  the  penal  sum  at  the  time  that  the  same  was 
executed,  or  that  there  was  any  understanding  with  the 
sureties  that  any  penal  sum  should  afterwards  be  inserted 
80  as  to  bring  the  case  within  the  rule  invoked  by  appellant, 
and  in  support  of  which  he  cites  Wright  &  Co.  v.  HarriSy 
31  Iowa,  ^272;  InhabUania  of  South  Bertoick  v.  Huntress^  53 
Maine,  89;  and  15  La.  Ann.  551. 

We  think,  then,  that  there  is  no  sufficient  allegation  in 
the  complaint  to  negative  the  idea  that  the  undertaking,  as 
signed  by  these  sureties,  was,  in  its  terms,  the  instrument 
which  they  intended  to  sign.  In  this  conclusion  we  are 
supported  by  the  presumption  that  an  agreement,  when  re- 
duced to  writing,  has  all  its  terms  embraced  in  such  writ- 
ten contract.  (1  Story's  Eq.  Jur.,  g  153.) 

To  entitle  a  party  to  relief  in  a  court  of  equity  against 
a  mistake,  it  must  appear  that  such  mistake  was  mutual; 
that  it  was  the  mistake  of  both  parties  to  the  contract. 
And  as  we  have  before  indicated,  there  is  nothing  in  this 
complaint,  or  at  least  no  sufficient  averment  to  show  that 
respondents  were  mistaken  as  to  any  of  the  terms  of  the 
contract  by  them  executed.  (Id.  142.)    • 

Decree  affirmed. 
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L.  FLEISCHNEE,  as  Tbeasurer  of  the  State  of  Oregon, 
Appellant,  a.  S.  P.  CHADWICK,  as  Seobetaby  of 
State  of  the  State  of  Obegon,  Bespondent. 

Act  toid  in  Past. — An  act  of  the  Legislature  may  be  void  in  part  for  its 
nnconstitntionality  and  good  so  far  as  it  is  constitutional. 

BiPEix  OF  Pabt  of  Act  b;  Impucation. — Where  a  subseqaent  statute  is 
repugnant  to  a  prior  one,  it  operates  as  a  repeal  of  the  first  so  far  as 
they  conflict.  Statutes  which  repeal  prior  ones  by  implication  are  not 
obnoxious  to  $  22,  Art.  IT  of  the  Constitution. 

CoKFLicnNO  Pboyisions  of  Independent  Acts — How  Gonstbued. — A  sub- 
sequent independent  act  which  does  not  attempt  to  reyise  or  amend  any 
prior  act  by  reference  to  its  title,  is  not  unconstitutional  because  some 
of  its  provisions  conflict  with  those  of  a  prior  act  on  the  same  general 
subject. 

Appeal  from  Marion  County. 

This  is  a  special  proceeding  by  petition  for  mandamns, 
brought  by  appellant  against  respondent  before  Hon.  B.  F. 
Bonham,  in  the  Circuit  Court  for  Marion  County  in  vaca- 
tion. 

The  object  and  prayer  of  the  petition  is  to  obtain  a  per- 
emptory writ  of  mandamus  directed  to  defendant  to  compel 
him  to  allow  the  account  of  the  plaintiff  theretofore  verified 
and  presented  to  him,  and  to  issue  warrants  upon  the  treas- 
ury of  the  State  for  the  amount  of  said  account,  which  is 
for  fifteen  quarterly  installments  (to  wit,  from  September 
10,  1870,  to  June  10,  1874)  of  $100  each,  of  the  compensa- 
tion allowed  plaintiff  as  a  member  of  the  "  board  of  com- 
missioners for  the  sale  of  school  and  university  lands,  and 
for  the  investment  of  the  funds  arising  therefrom,"  as  con- 
stituted by  g  5,  Article  VIII  of  the  Constitution  of  the 
State  of  Oregon;  which  compensation  is  claimed  to  be  due 
to  plaintiff  under  the  provision  of  g  14  of  chapter  49  of  the 
General  Laws  of  the  State,  as  found  on  page  887  of  the 
Code  (edition  of  1864). 

The  petition  alleges  that  plaintiff  was  duly  elected  to  the 
office  of  Treasurer  of  said  State,  and  defendant  was  in  like 
manner  elected  to  the  office  of  Secretaiy  of  State,  at  a  gen- 
eral election  held  in  said  State  on  the  first  Monday  in  June, 
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A.  D.  1870,  each  for  the  term  of  four  years;  that  both  duly 
qualified,  and  have,  since  September,  1870,  held  and  per- 
formed the  duties  of  their  said  offices  respectively,  includ- 
ing their  labors  and  duties  as  members  of  said  board;  that 
there  is  now,  in  said  "  School  Commissioners'  Fund,"  money 
sufficient  to  pay  the  full  amount  of  compensation  due 
plaintiff  as  a  member  of  said  board,  but  that  defendant  re- 
fuses to  allow  said  account,  or  to  draw  said  warrants,  and 
the  prayer  of  the  petition  was  for  an  alternative  writ  of  man- 
damus against  defendant,  to  be  made  final  and  peremptory 
upon  a  hearing.  Defendant,  in  response  to^the  order  to 
show  cause,  appeared  in  person  and  filed  his  answer,  alleg- 
ing the  repeal  of  g  14,  chapter  49,  of  the  General  Laws, 
by  §  13  of  an  act  of  the  Legislative  Assembly  of  the  State 
of  Oregon,  approved  October  28,  1868,  and  found  on  pages 
33  to  38  of  the  laws  of  that  session,  as  the  reason  for  his 
refusal  to  allow  said  account  and  to  draw  said  warrants. 

Plaintiff  demurred  to  said  answer,  which  demurrer  was 
overruled  by  the  court,  the  answer  sustained,  and  judgment 
rendered  dismissing  said  cause  and  adjudging  the  costs 
against  plaintiff;  from  which  judgment  this  appeal  was  taken 
and  the  case  brought  into  this  Court. 

Dolph,  Bronaugh,  Dolph  &  Simoriy  for  Appellant. 

SyL  0.  Simpson,  for  Eespondent. 

By  the  Court,  Bubnett,  J. : 

It  is  admitted  that  the  law  of  1864,  authorizing  the  pay- 
ment of  the  salary  in  this  case,  has  been  repealed  by  the 
law  of  1868,  unless  the  repealing  statute  is  unconstitu- 
tional. If  the  law  of  1868,  or  that  portion  of  it  repealing 
the  law  of  1864,  is  not  in  conflict  with  the  Constitution, 
then  the  court  committed  no  error  in  dismissing  the  cause. 
To  declare  a  law  unconstitutional,  the  court  must  be  satis- 
fied beyond  a  reasonable  doubt  that  it  is  so. 

It  has  been  said  by  an  eminent  jurist,  that  when  courts 
are  called  upon  to  pronounce  the  invalidity  of  an  act  of  the 
Legislature,   passed  with  all  the  forms  and  ceremonies 
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requisite  to  give  the  force  of  law,  they  will  approach  the 
question  with  great  caution,  examine  it  in  every  possible 
aspect,  and  ponder  on  it  as  long  as  deliberation  and  patient 
attention  can  throw  any  light  on  the  subject,  and  never  de- 
clare a  statute  void  unless  the  nullity  and  invalidity  of  the 
act  are  placed,  in  their  judgroient,  beyond  a  reasonable 
doubt.  (19  Pick.  95.) 

A  reasonable  doubt  must  be  solved  in  favor  of  legislative 
action  and  the  act  be  sustained.  (4  Dale,  18;  4  N.  H.  16; 
13  Pick.  61.) 

The  act  o^  1868  is  an  independent  act,  one  object  of 
which  was  to  place  a  class  of  lands  in  market  that  had 
never  been  offered  before,  to  wit,  the  university  lands,  and 
the  first  five  sections  of  the  act  point  out  the  manner  in 
which  all  the  school  and  university  lands  belonging  to  the 
State  shall  be  disposed  of;  then  follows  g  6,  which  is 
disconnected  from  all  the  previous  sections,  as  well  as 
those  that  follow  it,  and  is  on  an  entirely  different  subject. 

It  is  claimed  that  this  §  6  of  the  act  of  1868  is  con- 
trary to  Art.  VIII,  §  6  of  the  Constitution.  If  it  was 
the  intention  of  the  Legislature  by  this  provision  to  take 
away  from  the  Board  of  Commissioners  the  control  of  the 
funds  arising  from  the  sale  of  school  and  university  lands 
and  give  it  to  the  county  treasurers  of  each  county  where 
such  lands  might  lie,  it  is  clearly  unconstitutional;  but, 
conceding  that  this  §  6  of  the  law  is  unconstitutional,  does 
the  balance  of  the  act  fall  with  it? 

The  rule  in  such  cases,  as  laid  down  in  5th  Gray's  Mass. 
Bep.,  cited  by  appellant's  counsel,  and  which  is  no  doubt 
correct,  is  ''  that  where  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions  are  connected 
in  subject-matter,  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  presumed  the  Legis- 
lature would  have  passed  the  one  without  the  other."  The 
constitutional  and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct 
and  separable,  so  that  the  first  may  stand  though  the  last 
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fall.  Applying  this  test  to  the  act  of  1868^  we  think  the 
sixth  section  might  be  treated  as  unconstitutional  and  the 
balance  of  it  valid,  for  the  whole  act  may  read,  leaying  out 
the  sixth  section,  without  apparent  defect  or  want  of  har- 
mony. 

Another  objection  made  to  the  act  of  1868  is,  that  it  is 
contrary  to  §  22  of  Art.  IV  of  the  Constitution,  which  pro- 
vides that  ''no  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title,  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length.'^ 
The  Constitution  of  Maryland  contains  a  similar  provision, 
and  in  giving  a  construction  to  it,  in  the  case  of  Davis  v. 
The  Stale  (7  Maryland,  152),  the  court  said:  "This  was  in- 
tended to  prevent  incautious  aad  fraudulent  legislation.  It 
does  not  apply  to  an  independent  act,  establishing  a  new, 
or  revising  some  previous  policy  of  the  State.  In  such 
cases  the  enactment  of  one  law  is  as  much  a  repeal  of  in- 
consistent laws,  as  if  the  latter  were  repealed  by  express 
words. ••  (Sedgwick  on  Const,  and  Stat.  Law,  572;  2  Or.  125.) 

While  the  law  of  1868  is  an  independent  act,  and  does 
not  profess  to  revise  or  amend  any  prior  act,  it  is  claimed 
that  it  does  amend  or  repeal  difTerent  sections  of  the  prior 
laws  of  1864  and  1866  on  the  same  subject,  by  implication. 
When  two  statutes  are  enacted  that  are  so  inconsistent  that 
they  cannot  both  stand,  the  last  one  repeals  the  first  by 
implication,  for  the  last  enactment  being  the  latest  expres- 
sion of  the  law-making  power  will  prevail.  Statutes  which 
repeal  or  amend  others  by  implication  are  not  obnoxious  to 
g  22,  Art.  IV  of  the  Constitution.  (Cooley's  Const.  Lim. 
150;  13  Mich.  496;  15  Ohio  (N.  S.)  573;  6  Ind.  41;  16  Ind. 
497;  47  Mo.  29.) 

It  is  claimed  by  the  appellant  that  this  case  falls  within 
^the  rule  laid  down  in  the  case  of  the  City  of  Portland  v. 
Stark  (2  Or.  69).  We  have  no  hesitation  in  affirming  that 
decision  as  being  entirely  correct,  but  an  examination  of 
that  case  will  show  that  the  act  then  under  consideration 
was  entirely  different  from  this  one,  as  appears  from  the 
following  language  found  on  page  74  of  the  opinion:  ''In 
the  case  at  bar,  the  act  of  October  15,  1862,  in  its  title  pro- 
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f esses  to  amend  an  act  entitled  ^  An  Act  to  incorporate  the 
city  of  Portland,'"  etc.,  while  in  this  case  the  act  under  con- 
sideration in  entitled  ''An  Act  to  regulate  the  sale  of  school 
lands,  university  lands,  and  to  provide  for  the  management 
of  the  funds  arising  therefrom,"  and  contains  no  reference 
to  any  prior  act  whatever. 
Judgment  affirmed. 


STATE  OF  OEEGON,  Respondent,  v.  THOMAS  GAB- 
RAND,  Appellant. 

Eyidbnob — Dktbndant's  Ghabaotbb  mat  bb  Inquibbd  into,  Whbn — Pabtio- 
T7LAB  Faots  NOT  Admissiblb. — The  qaestion  of  character  is  one  which 
the  defendant  alone  has  a  right  to  enter  into;  and  when  he  has  done 
so,  the  prosecution,  in  rebuttal,  is  permitted  to  show  only  his  general 
bad  character.    Proof  of  particular  facts  is  inadmissible. 

Appeal  from  Marion  County. 

Thomas  Garrand  was  indicted  by  the  grand  jury  of  Ma- 
rion County,  on  June  10,  1874,  for  the  crime  of  murder  in 
the  first  degree,  in  killing  one  Thomas  J.  Hubbard,  on 
April  12,  1874.  He  was  tried  and  convicted,  and  on  June 
•17  was  sentenced  to  be  hanged  August  14,  1874.  An 
appeal  was  taken  to  this  Court,  and  the  Governor  reprieved 
the  defendant  until  October  2,  1874.  The  bill  of  excep- 
tions exhibits  the  errors  complained  of.  After  the  defend- 
ant had  rested  his  case,  the  State,  to  sustain  the  issues  on 
its  part,  and  as  rebutting  evidence  to  the  testimony  of  good 
character  introduced  by  the  defendant,  called  W.  S.  Barker, 
and  asked  him  the  following  question:  "State  what  you 
know,  if  anything,  of  the  prisoner's  behavior  while  under 
your  charge  as  jailer  of  the  county  jail  of  Marion  County, 
charged  with  the  murder  of  Thomas  J.  Hubbard."  The 
defendant's  counsel  objected,  on  the  ground  of  immateri- 
ality and  incompetency.  The  objection  was  overruled,  the 
defendant's  counsel  excepted,  and  the  witness,  being  allowed 
to  testify,  stated  that  while  the  defendant  was  under  his 
charge,  as  jailer  of  the  county  jail  of  Marion  County,  he 
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attempted  to  escape,  and,  by  breaking  off  two  locks  from 
the  jail-doors  with  an  axe,  he  had  succeeded  in  getting 
outside  the  jail,  and  some  distance  away,  before  he  was 
overtaken  and  brought  back.  The  State  then  called  on  one 
Benjamin  Blantain,  and  asked  him  the  following  question : 
"  State  what  you  know,  if  anything,  of  the  defendant's  con- 
duct while  in  custody  in  the  county  jail  of  Marion  County, 
for  the  alleged  killing  of  Thomas  J.  Hubbard."  The  de- 
fendant's counsel  objected,  on  the  ground  of  immateriality 
and  incompetency. ,  The  objection  was  overruled,  the  de- 
fendant's counsel  excepted,  and  the  witness,  being  allowed 
to  testify,  stated  that  he  was  a  fellow-prisoner  with  the  de- 
fendant from  the  time  he  was  arrested;  that  the  defendant 
had,  at  one  time,  attempted  to  escape,  and  had  broken  the 
locks  off  the  jail  for  that  purpose;  and  that,  at  another 
time,  the  defendant  told  him  (B.)  that  he  was  going  to  kill 
the  jailer  by  hitting  him  over  the  head  with  a  stick  of  wood; 
that  he  would  kill  him  when  he  got  a  good  opportunity,  and 
that  he  would  then  escape. 

After  the  evidence  in  the  case  was  all  in,  counsel  for  the 
defendant  requested  the  court  to  instruct  the  jury  as  fol- . 
lows:  *'If  you  have  a  reasonable  doubt  as  to  whether, 
under  proper  treatment,  Hubbard  might  not  have  recov- 
ered, you  cannot  find  the  defendant  guilty."  Which  in- 
straction  the  court  refused  to  give,  and  defendant,  by  his 
counsel,  duly  excepted. 

Mallory  dc  Shaw  and  John  M,  Oearin,  for  Appellant. 

J.  J.  Whitney,  Disiiict  Attorney;  J.  J.  Murphy  and  Boise  & 
Willis,  for  Bespondent. 


By  the  Court,  McArthur,  J. : 

It  is  well  settled  that  in  all  criminal  prosecutions  the 
prisoner  will  be  allowed  to  call  witnesses  to  speak  gener- 
ally as  to  his  character,  and  it  is  equally  well  settled  that 
the  prosecution  cannot  in  rebuttal  enter  into  particular 
facts  to  show  the  general  bad  character  of  the  defendant. 
Roscoe  (Crim.  Ev.  98)  says  that  the  prosecutor  cannot 
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enter  into  evidence  of  the  defendant's  bad  character,  unless 
the  latter  enable  him  to  do  so  by  calling  witnesses  in  sup- 
port of  his  good  character,  and  even  then  the  prosecutor 
cannot  examine  as  to  particular  fact^.  Phillips  (1  Ev.  765) 
says  evidence  will  not  be  admitted,  on  the  part  of  the 
prosecution,  to  show  the  bad  character  of  the  accused  per- 
son, unless  he  has  called  witnesses  in  support  of  his  char- 
acter, and  even  then  the  prosecutor  cannot  examine  as  to  par- 
ticular facts,  the  general  character  of  the  accused  not  being 
put  in  issue,  but  coming  in  collaterally.  And  again  (1 
Phil.  Ev.  764),  it  is  laid  down  that  the  inquiry  must  also 
be  as  to  the  general  character,  for  it  is  general  character 
alone  which  can  afford  any  test  of  general  conduct,  or  raise 
a  presumption  that  the  person  who  had  maintained  a  fair 
reputation,  down  to  a  certain  period,  would  not  then  begin 
to  act  a  dishonest,  unworthy  part.  Proof  of  particular 
transactions  in  which  the  defendant  may  have  been  con- 
cerned is  not  admissible  as  evidence  of  his  general  good 
character.  Nor,  in  reply  to  such  evidence.  (8  Conn.  487, 
488.)  Chitty  (1  Crim.  Law,  575)  says  that  evidence  of 
character  is  more  frequently  called  on  behalf  of  the  defend- 
ant, and  in  doubtful  cases  will  often  influence  the  jury  to 
an  acquittal.  And  even  where  the  defendant  thus  opens 
the  discussion,  the  prosecutor  can  ask  no  question  as  to' 
particular  facts,  but  must  confine  himself  simply  to  general 
reputation  and  character. 

In  the  argument  it  was  contended  by  respondent's 
counsel  that,  as  the  facts  testified  to  by  Barker  and  Blantain 
tended  to  support  the  issues,  on  the  part  of  the  State,  they 
were  properly  admitted.  To  maintain  this  proposition  an 
exceedingly  artificial  construction  of  the  bill  of  exceptions 
was  resorted  to.  The  bill  sets  forth  that  "the  State,  after 
the  defendant  had  rested  his  case,  and  to  sustain  the  issues 
on  its  part,"  etc.  From  this  language  we  are  asked  to  draw 
the  deduction  that  the  evidence  was  offered  at  that  stage  of 
the  trial  when  testimony  of  an  escape,  or  attempt  to  escape, 
was  admissible,  or  the  deduction  that  after  the  defendant 
had  rested  his  6ase,  the   court,  having  control  over  the 
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order  of  proof  (Code,  §  820),  in  the  exercise  of  its  discre* 
tion  admitted  the  testimony. 

If  langaage  has  any  force  at  all,  that  used  in  the  bill  of 
exceptions  mast  convince  the  most  cnrsory  reader  that  the 
particular  testimony  objected  to  was  admitted,  not  only 
after  the  defendant  had  rested  his  case,  but  as  rebuUing  evi- 
dence to  the  testimony  which  the  defendant  had  offered  of 
his  general  good  character.  The*  premises  being  false,  both 
the  deductions  are  illogical  and  fallacious. 

As  a  general  rule,  testimony  in  relation  to  attempted 
escape  is  admissible  to  show  consciousness  of  guilt.  (1 
Wharton's  0.  L.,  g  714.)  It  should  be  offered  at  the  proper 
time,  and  before  the  prosecution  rests  its  case.  Then  the 
prisoner  is  not  taken  by  surprise,  and  is  afforded  an  op- 
portunity to  submit  testimony  overcoming  or  qualifying 
that  of  the  State.  Such  testimony  should  not  have  been 
admitted  under  cover  of  rebutting  testimony  of  general 
good  character,  and  at  that  stage  of  the  trial  when  the  de- 
fenilant  could  no  longer  be  heard  through  his  witnesses. 

We  think  the  admission  of  the  testimony  of  Barker  and 
Blantain,  as  set  out  in  the  bill  of  exceptions,  was  error. 

Appellant's  counsel  made  a  point  in  the  argument  to 
which  allusion  seems  necessary.  It  was  contended  that  on 
the  trial  of  a  defendant  charged  with  one  crime,  testimony 
is  not  admissible  to  show  that  he  was  engaged  in  plans  for 
the  commission  of  other  crimes.  This  position  seems  well 
sustained  by  the  authorities  referred  to.  It  cannot,  how- 
ever, apply  in  this  case.  The  latter  part  of  the  answer  of 
Blantain,  as  set  forth  in  the  bill  of  exceptions,  was  not  re- 
sponsive to  the  question  asked.  It  was  a  voluntary  state- 
ment and  apparently  unsought.  It  was  the  duty  of  counsel 
to  have  asked  the  court  to  withdraw  it  from  the  jury. 
Nothing  of  the  kind  was  done.  It  cannot,  therefore,  be 
treated  as  error  by  this  Court. 

As  to  the  instruction  which  was  offered  and  refused,  we 
think  there  was  no  error  in  its  refusal.  In  cases  of  homi- 
cide, where  the  wound  is  the  immediate  cause  of  the  death, 
it  is  no  defense  that  the  deceased  might  have  recovered  if 
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greater  care  or  skill  had  been  shown  in  his  treatment.  (1 
Wharton's  0.  L.,  g  941.) 

It  follows,  from  the  views  of  this  Court  upon  the  question 
first  discussed,  that  the  judgment  of  the  court  below  should 
be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 


THE  CITY  OF  POBTLAND,  Appellant,  v.  O.  N. 

DENNY,  Respondent. 

POLICS  JUDOB — JlTBISDICnON  OF,  X7MDBB  THE   GhARTBB  OF  THE  GiTT  OF  PoBT- 

LAND. — By  $  155  of  the  charter  of  the  city  of  Portland,  the  police  judge 
has  jurisdiction  of  all  crimes  defined  by  any  ordinance  of  said  city. 

Idem. — In  addition  to  such  jorisdiction,  by  $  156  he  has  the  jurisdiction  of 
a  justice  of  the  peace,  under  the  general  laws  of  the  State,  identical  with 
that  of  aU  other  justices  of  the  peace. 

Compensation  of  PoLiok  Judob  of  the  City  of  Portland. — By  $  160, 
for  his  services  in  the  capacity  of  a  police  judge  proper,  he  is  to  be  paid 
out  of  the  city  treasury,  by  a  salary  fixed  by  ordinance,  not  to  exceed 
eighteen  hundred  dollars  per  annum.  By  $  173,  when  acting  in  the 
capacity  of  a  justice  of  the  peace,  in  enforcing  the  laws  of  the  Sta&,  he 
is  entitled  to  tax  and  receive  fees  in  compensation  for  such  services  as 
other  justices  of  the  peace. 

Appeal  from  Multnomah  County. 

The  complaint  alleges  that  respondent  is  police  judge  of 
the  city  of  Portland,  and  while  acting  as  such,  in  the  years 
1871  and  1872,  in  pursuance  of  authority  vested  in  him  by 
g  156  of  a  special  act  of  the  Legislature  under  and  by  which 
said  city  is  incorporated,  he  exercised  the  jurisdiction  and 
authority  of  a  justice  of  the  peace  for  the  county  of  Multno- 
mah, in  said  city  of  Portland,  and  subject  to  the  general 
laws  of  the  State  prescribing  the  duties  of  justices  of  the 
peace. 

That  in  pursuance  of  said  section,  said  respondent,  in 
certain  criminal  actions  tried  before  him,  wherein  the  State 
of  Oregon  was  plaintiff  and  divers  persons  charged  with 
crimes  and  misdemeanors  against  the  State  were  defendants, 
collected  and  received  for  his  services  as  aforesaid  a  large 
amount  of  monev,  to  wit,  $3289.60.    That,  although  often 
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requested^  he  failed  and  neglected  to  pay  the  same  into  the 
city  treasury. 

To  this  complaint,  respondent  filed  a  general  demurrer, 
on  the  ground  that  it  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained,  and 
judgment  given  against  appellant  for  cost,  from  ifhich  judg- 
ment an  appeal  has  been  taken  to  this  Court. 

A.  C,  Gibbs  and  E.  0.  Hughes,  for  Appellant. 

Dolph,  Bronaughy  Dolph  dc  Simon,  and  J.  B.  Waldo,  for 
Bespondent. 

By  the  Court,  Prim,  J. : 

The  respondent  is  police  judge  of  the  city  of  Portland, 
and  has  the  jurisdiction  and  authority  of  a  justice  of  the 
peace  for  the  county  of  Multnomah  within  the  limits  of  the 
city  of  Portland.  While  exercising  the  jurisdiction  and 
authority  of  a  justice  of  the  peace  in  the  trial  of  criminal 
actions  prosecuted  under  the  general  laws  of  the  State,  he 
has  receiTcd  fees  for  services  amounting  in  the  aggregate 
to  13289.60. 

It  is  claimed  by  appellant  that  these  fees  should  have 
been  paid  into  the  city  treasury,  and  respondent  having 
failed  to  do  so,  this  action  is  brought  by  the  city  to  recover 
them. 

The  office  of  police  judge  is  created  by  a  special  and  local 
act  of  the  Legislature  under  which  the  city  of  Portland  is 
incorporated.  By  g  155,  "the  police  judge  has  jurisdiction 
9f  all  crimes  defined  by  any  ordinance  of  the  city  of  Port- 
land, and  of  all  actions  brought  to  enforce  or  recover  any 
forfeiture  or  penalty  declared  or  given  by  any  such  ordi- 
nance."' By  g  156,  it  is  provided  that  "the  police  judge  has 
the  jurisdiction  and  authority  of  a  justice  of  the  peace  for 
the  couniy  of  Multnomah,  within  the  limits  of  the  city  of 
Portland,  in  criminal  matters,  and  shall  be  subject  to  the 
general  laws  of  the  State  prescribing  the  duties  of  a  justice 
of  the  peace  and  the  mode  of  performing  them."    In  the 

case  of  The  Stale  v.  Wiley,  this  section  was  construed  by 
VoL.V.— U 
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this  Court  to  mean  that  'Hhe  jurisdiction  and  authority  of 
the  police  judge,  when  acting  as  justice  of  the  peace,  is 
identical  with  that  of  all  other  justices  of  the  peace,  and  ex- 
tends alike  to  civil  and  criminal  cases."  By  g  160,  it  is 
provided  that  'Hhe  police  judge  shall  receive  an  annual 
salary,  psl^able  quarterly,  not  exceeding  eighteen  hundred 
dollars,  *  *  *  which  salary  shall  be  fixed  by  ordinance 
by  the  Common  Council,  and  paid  out  of  the  city  treasury 
as  other  salaries  are  paid,  and  he  shall  receive  no  other 
compensation  for  his  services."  This  is  the  section  specially 
relied  upon  by  counsel  for  appellant  to  show  that  the  com- 
pensation therein  provided  is  to  be  in  full  for  the  services 
of  respondent,  not  only  in  the  discharge  of  the  duties  per- 
taining to  the  office  of  police  judge,  but  also  in  full  for  ser- 
vices performed  by  him  while  acting  under  the  general  laws 
of  the  State  in  the  discharge  of  the  duties  of  a  justice  of  the 
peace.  This  section  may  be  very  properly  construed  as 
having  reference  to  the  compensation  he  is  to  receive  for 
his  services  while  acting  strictly  as  police  judge,  in  trying 
offenses  committed  in  violation  of  city  ordinances.  In  con- 
struing this  section  another  fact  which  should  be  taken  into 
consideration  is,  that  the  recorder,  whom  the  police  judge 
succeeded,  was  paid  by  fees,  and  by  this  act  the  police 
judge  is  not  to  be  paid  by  fees,  but  by  a  salary;  and  the 
clause  that  he  ''shall  i^ceive  no  other  compensation,"  may 
have  been  used  to  state  that  fact. 

But  the  fact  that  §  160  has  reference  to  the  compensation 
to  be  received  by  the  police  judge  for  services  performed  in 
that  capacity  solely,  and  not  as  justice  of  the  peace,  is 
made  still  more  apparent  by  g  173,  which  provides  thftt 
''  the  police  judge,  when  acting  under  or  enforcing  the  laws 
of  the  State,  shall  be  entitled  to  tax  the  same  fees  and  com- 
pensation as  a  justice  of  the  peace." 

Mr.  Justice  Upton,  in  discussing  this  point  in  the  Circuit 
Court,  very  appropriately  said:  ''As  the  defendant  acts  in 
two  distinct  capacities,  counsel  differ  as  to  what  services 
are  referred  to  in  the  section  first  above  quoted.  As  police 
judge,  his  powers  are  created  and  defined  by  this  special 
and  local  act.    As  a  justice  of  the  peace  his  jurisdiction  and 
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duties  are  defined  by  the  general  laws  of  the  State.  As  a 
police  judge,  he  is  a  city  officer;  his  services  are  rendered 
to  the  city,  and  unquestionably  for  those  services  he  is  to 
be  paid  by  the  city.  As  a  justice  of  the  peace,  he  is  not 
strictly  a  city  officer,  but,  as  is  disclosed  in  g  156  of  the  act, 
he  has  the  jurisdiction  and  authority  of  a  justice  of  the 
peace  for  the  county."  The  defendant  claims  that  the  com- 
pensation mentioned  in  §  160  relates  solely  to  services  ren- 
dered as  a  police  judge,  while  the  plaintiff  claims  that  it 
includes  all  the  services  to  be  rendered  by  him  in  both  ca- 
pacities. As  a  justice  he  is  ''entitled  to  tax  fees  and  com- 
pensation." This  phraseology  certainly  indicates  that  he  is 
to  have  an  interest  in  the  fees:  Using  the  word  entitled 
rather  than  authorized,  directed  or  required,  indicates  that 
he  is  to  derive  a  benefit  from  the  fees  so  taxed.  If  it  was 
intended  that  he  should  derive  no  compensation  from  that 
source,  it  was  a  remarkable  misuse  of  words  to  say  he  shall 
be  ''entitled"  to  tax  fees  and  compensation,  without  placing 
any  restriction  upon  him  or  giving  any  intimation  that  the 
fees  may  be  otherwise  appropriated. 

Again  he  says : ' '  The  defendant,  as  justice  of  the  peace,  be- 
ing authorized  by  the  general  laws  of  the  State  to  receive 
fees  for  services,  must  retain  that  right,  unless  the  language 
of  g  156  is  to  be  construed  either  to  prohibit  him  from  re- 
ceiving them  or  to  compel  him  to  pay  them  into  the  treasury 
after  he  has  received  them.  If  it  was  intended  that  he  should 
pay  them  into  the  treasury  after  receiving  them,  it  is  a  very 
indirect  mode  of  expression  to  say  he  should  not  receive  them. 
And  it  is  stUl  more  inconsistent  with  such  construction  that 
the  same  act  should  speak  of  these  fees  as  compensation, 
and  declare  the  defendant  'entitled  to  tax  fees  and  compen- 
sation,' without  a  suggestion  of  paying  them  into  the  city 
treasury,  or  of  any  purpose  or  object  different  from  that 
indicated  by  the  general  laws  of  the  State. 

"If  we  treat  the  salary  as  compensation  for  the  services 
rendered  as  police  judge,  and  the  justice's  fees  as  compen- 
sation for  services  rendered  as  justice  of  the  peace,  all  the 
supposed  contradictions  disappear,  and  I  think  the  act  may 


5 
10 
10 

164 
413 
414 

*-  -      - 

- 

164  Glaze  t;.  Whitley.  [Sup.  Ct. 

PoiDta  decided. 

be  thus  understood  without  a  forced  or  violent  construction 
of  any  of  its  language. 

"That  construction  necessarily  follows,  if  it  is  conceded 
that  g  160  refers  to  the  services  of  the  police  judge  per- 
formed in  that  capacity,  and  not  as  a  justice  of  the  peace. 
With  this  concession  the  several  parts  of  the  act  harmonize 
and  the  whole  act  conforms  to  the  Constitution;  otherwise, 
its  provisions  are  conflicting." 

There  is  a  general  law  of  the  State  providing  how  costs 
taxed  and  fines  and  penalties  imposed  by  justices  of  the 
peace  shall  be  disposed  of.  This  general  law  must  apply  to 
the  respondent  as  a  justice  of  the  peace,  and  dispose  of  all 
costs  taxed  as  therein  provided,  unless  repealed,  or  unless 
the  general  laws  of  the  State  do  not  apply  to  him  as  to  other 
justices  of  the  peace.  If  he  is  a  justice  of  the  peace,  within 
the  meaning  of  the  Constitution,  as  held  in  State  v.  Wiley, 
he  must  be  one  within  the  meaning  of  the  general  laws  con- 
cerning justices  of  the  peace  passed  under  the  Constitution. 

The  general  law  not  being  repealed,  it  applies  to  him 
when  acting  as  a  justice  of  the  peace  the  same  as  it  applies 
to  every  other  justice  in  the  State. 

The  judgment  of  the  Circuit  Court,  sustaining  the  de- 
murrer, should  be  affirmed. 
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^^^{  T.  H.  GLAZE,  Eespondent,  v.  SUSAN  WHITLEY,  Ex- 

i— -**^'  ecutrix,  etc.   (substituted  for  a.    h.  '  whitley, 

Deceased),  Appellant. 

Instbucttons. — It  is  not  error  to  refuse  iDstructiona,  however  correct  in 
principle,  where  there  is  no  testimony  tending  to  prove  the  facts  mate- 
rial in  the  issue  on  trial. 

EVIDKMOK  OF  StATKMKNTB  BT  A  WITNESS  OONTBADIOTINa   HIS  TESTIMONY  IS   AN 

Impeachment  of  his  Chabacteb  fob  Tbuth,  and  Admits  Testimony  of 
Good  Ghabactkb  in  Bkbditaij. — Testimony  going  to  show  that  a  witness 
,  has  made,  at  other  times,  statements  inconsistent  with  his  testimony,  is 

an  impeachment  of  his  general  character  for  truth  and  veracity,  and  in 
such  a  case  evidence  of  general  good  character  for  truth  and  veracity 
may  be  offered  in  rebuttal.  Evidence  of  good  character  is  admissible 
whenever  the  character  of  a  witness  has  been  impeached  in  any  of  the 
ways  permitted  by  the  (Statute. 
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Fbobablb  Causb— Intentional  Shootzno. — An  intentional  shooting  of  one 
person  by  another,  which  results  in  death,  ia  suflScient  in  law  to  consti- 
tute probable  cause  for  the  arrest  of  the  person  who  did  the  shooting, 
although  a  jury  may  find  from  the  eyidence  that  the  shooting  was  in 
self-defense. 

Idem. — An  intentional  killing  with  a  deadly  weapon  is  prima  fade  evidence 
of  probable  cause  for  arrest  and  presentation  before  the  grand  jury. 

Malicious  Pbosecution— What  must  be  Shown  in  Action  fob. — To  sustain 
an  action  for  malicious  prosecution  in  criminal  cases,  it  must  be  shown 
both  that  the  prosecution  was  malicious  and  that  it  was  without  prob- 
able cause. 

Appeal  from  Polk  County. 

This  was  an  action  in  the  Circuit  Court  for  Polk  County 
'  against  A.  H.  Whitley  in  his  lifetime  for  malicious  prose* 
•     cation. 

The  complaint  charges  that  Whitley,  maliciously  intend- 
ing to  injure  Glaze  in  his  good  name,  without  probable 
cause,  charged  him,  in  conjunction  with  one  Frank  McCann, 
with  having  purposely  committed  an  assault  with  intent  to 
kill  one  William  Whitley  by  shooting  him,  and  with  ma- 
liciously and  without  probable  cause  procuring  the  said 
plaintiff  to  lae  arrested  upon  said  charge. 

Defendant  answered  the  complaint,  denying  that  he  pro- 
cured the  arrest  of  said  Glaze  maliciously  or  without  prob- 
able cause,  and  setting  up  as  new  matter  that  he  did  pur- 
posely shoot  said  William  Whitley,  from  which  shot  Whitley 
died  soon  after.  The  answer  also  alleges  that  before  making 
complaint  to  the  justice  he,  defendant,  counselled  with  an 
attorney,  to  whom  he  stated  fully  all  the  circumstances  of 
the  shooting,  and  that  he  was  advised  by  said  attorney  that 
there  was  probable  cause  for  the  arrest  of  said  Glaze,  and 
that  the  arrest  was  procured  upon  said  advice. 

The  replication  admits  the  shooting  and  killing  of  Wil- 
Uam  Whitley,  but  claims  that  it  was  done  in  self-defense, 
and  denies  that  the  arrest  was  procured  on  the  advice  of 
counsel. 

The  plaintiff  recovered  a  judgment  in  the  Circuit  Court 
for  eight  hundred  and  sixty-six  dollars  and  costs,  from 
which  judgment  an  appeal  has  been  taken  to  this  Court. 
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P,  C.  Sullivan  and  E,  C.  Bronaugh,  for  Appellant. 

J.  J.  Daley,  L.  Vinyard  and  John  Kelsay,  for  Bespondent. 

By  the  Court,  Pbim,  J. : 

At  the  trial  of  this  action  it  appeared  in  evidence  that  the 
criminal  prosecution  against  plaintiff  was  dismissed  without 
any  examination  of  the  evidence  before  the  examining  mag- 
istrate, on  the  motion  of  J.  A.  Applegate,  an  attorney  em- 
ployed by  A.  H.  Whitley  for  the  prosecution.  This  motion 
was  founded  upon  a  statement  made  by  said  attorney,  to 
the  effect  that,  naving  diligently  inquired  into  the  facts  con- 
cerning the  killing  of  William  Whitley,  and  a  coroner's  jury 
having  investigated  the  matter,  and  having  found  that  said 
killing  was  justifiable,  he  was  satisfied  the  charge  could  not 
be  sustained. 

Upon  this  point  the  Circuit  Court  instructed  the  jury 
that  ''the  discharge  of  the  plaintiff,  by  the  examining  mag- 
istrate, is  prima  fade  evidence  of  a  want  of  probable  cause 
sufficient  to  throw  upon  the  defendant  the  onus  of  proving 
the  contrary."  This  instruction,  it  is  claimed  "by  counsel 
for  appellant,  was  erroneous.  On  looking  into  the  author- 
ities upon  this  question,  we  find  they  are  very  conflicting, 
and  the  court  being  divided  in  opinion  upon  the  point,  we 
decline  to  pass  upon  that  question  at  present,  since  it  is 
unnecessary  to  do  so  in  order  to  decide  the  case,  in  the 
view  we  have  taken  of  it. 

Counsel  for  defendant  then  asked  the  court  to  instruct  the 
jury  that  "if  they  believe,  from  the  evidence,  that  defend- 
ant fairly  stated  all  the  facts  and  circumstances  of  the  shoot- 
ing of  William  Whitley  by  the  plaintiff,  to  his  counsel,  J. 
A.  Applegate,  and  that  said  counsel  advised  the  serving  out 
of  said  warrant,  then  said  facts  constitute,  in  law,  probable 
cause  for  plaintiff's  arrest." 

This  instruction  was  refused,  and  such  refusal  is  assigned 
here,  by  appellant,  as  error.  Although  this  matter  appears 
to  have  been  put  in  issue  by  the  pleadings,  it  was  not  error 
to  refuse  the  instruction,  for  the  reason  that  the  bill  of  ex- 


Aug.  1874.]  Glaze  v.  Whitley.  167 

Opinion  of  the  Court — Prim,  J. 

Cations  fails  to  disclose  any  evidence  tending  to  prove 
the  facts  pertinent  to  that  issue,  and  if  there  was  no  evi- 
dence on  this  point,  the  instruction  was  not  pertinent,  and 
was  properly  refused. 

Plaintiff,  having  been  called  as  a  witness  in  his  own  behalf, 
undertook  to  give  a  very  full  account  of  the  row  between 
himself  and  the  Whitleys,  and  particularly  of  the  circum- 
stances in  relation  to  the  killing  of  William  Whitley;  and 
in  cross-examination,  having  been  asked  if  he  had  not,  at 
certain  other  times  and  places,  and  in  the  presence  of  cer- 
tain parties,  made  statements  inconsistent  with  his  present 
testimony,  he  denied  having  mad'e  statements  to  which  his 
attention  was  particularly  called.  Several  witnesses  were 
afterwards  sworn  in  behalf  of  defendant,  who  testified  to 
statements  made  by  the  plaintiff  at  other  times  inconsistent 
with  his  testimony  before  the  court.  Plaintiff  was  then  al- 
lowed to  rebut,  by  swearing  witnesses  as  to  his  character 
for  truth  and  veracity,  which  testimony  the  defendant  claims 
was  improperly  admitted,  for  the  reason  that  plaintiff's  char- 
acter for  truth  and  veracity  was  not  involved  in  a  suit  for 
malicious  prosecution.  On  the  other  side,  it  is  insisted  that 
plaintiff,  being  a  witness  as  well  as  a  party,  and  other  wit- 
nesses having  sworn  to  statements  made  by  him  at  other 
times,  inconsistent  with  his  testimony  in  court,  it  was  in 
some  sort  an  impeachment  of  his  general  character  for  truth 
and  veracity.  In  the  latter  view  we  concur.  It  is  the  proper 
one  to  be  adopted  under  these  circumstances.  (1  Greenleaf 
on  Ev.,  g  469.) 

Section  830  of  the  Civil  Code  provides  that  "  a  witness 
may  be  impeached  by  the  party  against  whom  he  was  called, 
by  contradictory  evidence,  or  by  evidence  that  his  charac- 
ter for  general  truth  is  bad,"  etc.  Section  831  provides  that 
'^  a  witness  may  also  be  impeached  by  evidence  that  he  has 
made  at  other  times  statements  inconsistent  with  his  pres- 
ent testimony."  Section  832  provides  that  "evidence  of 
the  good  character  of  a  witness  is  not  admissible  in  every 
action,  suit  or  proceeding  until  the  character  of  such  wit- 
ness has  been  impeached." 

From  this  we  infer  that  evidence  of  good  character  is  ad- 
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missible  whenever  the  character  of  a  witness  has  been  iift- 
peached  in  any  of  the  ways  provided  for  in  the  sections  just 
above  cited. 

The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  that  "if  they  believe,  from  the  evidence,  that  about  the 
24th  day  of  August,  1872,  the  plaintiff.  Glaze,  intentionally 
shot  William  Whitley,  from  the  effects  of  which  he  died,  and 
that  the  defendant  procured  the  arrest  of  said  plaintiff  for 
said  shooting,  then  said  facts  are  sufficient  in  law  to  consti- 
tute probable  cause  for  his  arrest,  although  the  jury  may 
believe,  from  the  evidence,  that  the  shooting  was  done  in 
self-defense." 

Defendant  also  asked  the  following  instruction:  ''In  a 
prosecution  for  a  homicide  in  a  row  by  a  person  armed  with 
a  deadly  weapon,  the  proof  by  the  prosecution  that  defend- 
ant, in  such  prosecution,  actually  killed  deceased,  is  prima 
facie  evidence  of  probable  cause  for  the  prosecution." 

Both  of  these  instructions  were  refused,  and  we  are  of  opin- 
ion that  both  of  them  should  have  been  given. 

To  sustain  an  action  for  malicious  prosecution  in  crimi- 
nal cases,  it  must  be  shown  that  the  prosecution  was  mali- 
cious and  without  probable  cause;  both  must  concur.  If 
probable  cause  exists  and  the  prosecution  be  malicious  and 
unfounded,  the  malice  of  the  prosecutor  weighs  nothing — 
the  action  cannot  be  sustained.     (2  Greenleaf  on  Ev.  453.) 

The  main  question  in  4his  case  is  whether  there  was 
probable  cause  or  not,  and  the  question  of  probable  cause 
is  composed  of  both  law  and  fact,  it  being  the  province  of 
the  jury  iq  determine  whether  the  circumstances  alleged  are 
true  or  not,  and  of  the  court  to  determine  whether  they 
amount  to  probable  cause.     (2  Greenleaf,  §  454.) 

If  the  plaintiff  intentionally  killed  Whitley  with  a  deadly 
weapon,  such  killing  was  prima  facte  evidence  of  a  criminal 
killing  and  probable  cause  for  the  arrest,  notwithstanding 
an  investigation  of  the  facts  might  prove  it  to  be  justifiable 
homicide. 

In  Dietz  v.  LangfiU  (63  Pa.  State  Beports,  234),  Chief 
Justice  Thompson,  in  delivering  the  opinion  of  the  court, 
said:  ''  I  presume  it  is  the  first  time  in  the  history  of  judi- 
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ciftl  proceeding  that,  in  a  prosecution  for  homicide  unmis- 
takably committed,  begun  before  it  could  be  known  whether 
it  was  willful,  negligent  or  accidental,  the  prosecution  was 
ever  punished  for  putting  the  law  in  motion  to  ascertain 
whether  there  was  guilt  in  it  or  not.  As  all  homicides  are 
presumably  unlawful,  the  fact  of  itself  is  probable  cause  for 
proceeding  against  the  perpetrator."  He  further  said:  ''  It 
is  the  duty  of  every  citizen  to  procure  a  warrant  where  there 
is  good  reason  to  believe  that  a  high  crime  has  been  com- 
mitted.'* 

These  views  sufficiently  indicate  that  the  judgment  below 
should  be  reversed  and  the  cause  be  remanded  back  for  a 
new  trial,  and  it  is  so  ordered. 


D.  R.  LEWIS  ET  AL.,  Appellants,  v.  D.  B.  LEWIS, 

ET  AL.,    BeSPONDENTS. 

Plsaduig — Suit  to  Bbfobm  a  Dbbd. — ^In  a  suit  to  correct  or  reform  a  deed 
or  written  contract  on  the  ground  of  mistake,  the  complaint  should  show 
distinctly  what  was  the  original  agreement  and  understanding  of  the 
parties,  and  should  point  out  with  clearness  and  precision  wherein  there 
was  a  mistake,  and  should  also  show  that  the  mistake  did  not  arise  from 
the  gross  negligence  of  the  plaintiff. 

Idem. — In  such  a  case  the  complaint  should  also  state  some  circumstances 
relating  to  the  nature  or  situation  of  the  property,  which  show  that  an 
imfair  advantage  has  been  gained  by  the  defendant  through  the  mistake, 
and  that  it  is  against  good  conscience  fb  allow  the  mistake  to  stand. 

Appeal  from  Polk  County. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
5.  8.  Sirahan  and  John  Kelsay,  for  Appellants. 
5.  P.  Boise  and  P.  0.  SuUivan,  for  Bespondents. 

By  the  Court,  Shattuck,  J. : 

This  suit  was  instituted  in  the  court  below  by  the  appel- 
lants against  the  respondents,  to  correct  an  alleged  mistake 
in  a  deed,  and  to  enjoin  an  action  at  law  for  the  recovery  of 
possession  of  a  portion  of  the  land  described  in  the  deedl 
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The  complaint  alleges  in  substance  that  the  plaintiffs, 
being  owners  of  a  certain  donation  land  claim  in  Polk  County 
(a  description  of  which  is  set  forth  in  the  complaint),  some 
time  in  the  fall  of  1855  entered  into  a  verbal  agreement  with 
one  Ira  A.  Hooker,  whereby  Hooker  agreed  to  purchase  a 
piece  of  land  of  the  plaintiffs,  situate  in  the  southwest  cor- 
ner of  their  said  donation  claim;  that  the  parties  mutually 
agreed  that  one  Hutchinson  should  survey  the  land  included 
within  said  agreement,  and  ascertain  the  quantity  of  the 
same,  and  furnish  a  description  thereof  to  be  used  in  the 
deed  that  was  to  be  made  therefor;  and  that  the  said  Hooker 
should  pay  therefor  at  the  rate  of  six  dollars  per  acre;  that 
the  said  surveyor  furnished  a  description,  which  was  inserted 
in  the  deed,  and  is  as  follows:  "  Beginning  at  the  southwest 
corner  of  David  R.  Lewis's  land  claim,  as  described  in  the 
field  notes  and  plats  of  the  United  States  in  g  19;  thence 
north  one  degree  twenty-four  minutes  east,  69  chains 
distant;  thence  east  40  chains  distant;  thence  south  one 
degree  twenty-four  minutes  west,  43.25  chains  distant; 
thence  south  sixty-eight  degrees  twenty-five  minutes  west, 
43  chains,  to  the  place  of  beginning,  containing  204.32 
acres.  The  above  tract  is  bounded  on  the  west  by 
the  west  line  of  David  B.  Lewis's  claim,  and  on  the  south- 
east by  the  southeast  line  of  David  E.  Lewis's  claim." 

That  said  Hooker  paid  plaintiffs,  for  said  land,  six  dollars 
per  acre,  amounting  to  $1225.92;  and  they  executed  and  de- 
livered to  him  a  deed,  a  copy  of  which  is  appended  to  the 
complaint,  containing  the  above  description,  and  dated 
December  20,  1855;  that  Hooker  died  in  1857,  and  the 
defendant,  Delia  B.  Lewis,  is  his  devisee,  and  succeeded  to 
whatever  rights  Hooker  had  under  the  deed  aforesaid;  that 
the  description  contained  in  said  deed  was  furnished  by  said 
Hutchinson,  by  accident,  surprise  and  mistake,  or  through 
fraud,  ''the  plaintiffs  do  not  know  which,"  and  was  false, 
and  was  not  according  to  the  agreement,  intention  or  design 
of  the  plaintiff,  or  said  Hooker. 

That  a  true  description  of  the  real  property  agreed  to  be 
sold  by  plaintiffs  to  said  Hooker,  and  included  in  the  agree- 
ment aforesaid,  and  none  other,  is  as  follows:  ''Beginning 
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at  the  soathwest  comer  of  David  B.  Lewis's  land  claim, 
fts  described  in  the  field  notes  and  plats  of  the  United  States 
in  §  19;  thence  north  one  degree  twenty-four  minutes  east, 
54.50  chains;  thence  east  40  chains;  thence  south  one 
degree  twenty-four  minutes  west,  39.70  chains;  thtfnce  south 
sixty-eight  degrees  twenty-five  minutes  west,  43  chains 
to  the  place  of  beginning,  containing  186.32  acres." 

It  is  also  alleged  that  the  description  contained  in  the  deed 
embraces  eighteen  acres  more  land  than  the  last  above 
mentioned  description,  which  plaintiffs  did  not  intend  to 
sell,  nor  said  Hooker  to  buy;  that  the  plaintiffs  remained, 
and  have  been  continually  since  the  date  of  the  deed,  in 
the  exclusive  occupation  and  possession  of  said  eighteen 
acres;  and  that  said  Hooker,  during  his  life,  and  his  devi- 
see, the  defendant  Delia,  recognized  plaintiffs'  right  and 
title  until  some  time  in  1870;  and  plaintiffs  have,  with  the 
knowledge  of  the  defendants,  made  permanent  and  valuable 
improvements  thereon  of  the  value  of  six  hundred  dollars. 

The  plaintiffs  then  aver  the  commencement,  by  defendant 
Delia,  of  an  action  at  law  against  these  plaintiffs  to  recover 
the  possession  of  the  said  eighteen  acres;  prays  an  injunc- 
tion against  said  action,  and  to  have  the  deed  reformed  and 
corrected  so  as  to  convey  only  186.37  acres,  conformably 
to  the  alleged  agreement  and  intention  of  the  parties; 
averring  also  a  tender  by  plaintiffs  to  the  defendant^  before 
suit  brought,  of  an  amount  of  money  equal  to  the  value 
of  the  eighteen  acres,  at  six  dollars  an  acre  (the  origiiftil  pur- 
chase-price), without  interest,  and  a  willingness  to  submit 
to  any  terms  or  conditions  of  relief  imposed  by  the  court. 

The  defendants  demurred  to  this  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
suit,  or  to  entitle  the  plaintiffs  to  any  relief;  and  on  the 
special  ground,  that  there  was  no  equity  on  behalf  of 
plaintiffs  shown,  in  that  there  was  no  sufficient  tender 
pleaded. 

The  court  below  sustained  the  demurrer  and  dismissed 
the  complaint,  and  the  plaintiffs  bring  this  appeal. 

It  is  to  be  observed  that  the  complaint  in  this  suit  does 
not  state  directly  and  clearly  what  was  the  original  verbal 
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agreement  between  the  parties.  It  is  said  to  be  for  a  piece 
of  land,  the  description  and  quantity  of  which  was  to  be 
ascertained  by  a  survey.  But  what  data  for  the  survey  were 
agreed  upon,  if  any,  do  not  appear.  We  are  not  informed 
by  the  complaint  whether  the  surveyor  was  to  bound  his 
survey  by  any  known  visible  objects  that  were  intended  to 
limit  the  extent  of  the  parcel  to  be  conveyed,  nor  is  it 
alleged  that  he  was  instructed  to  make  the  west  line  any 
particular  number  of  chains  long;  nor  that  he  was  told  to 
include  a  certain  number  of  acres  and  no  more.  There  is 
no  allegation  showing  wherein  the  surveyor  violated  any 
specific  instructions  given  him  by  the  parties  relative  to  the 
description,  boundaries  or  quantity  of  the  land  which  he  was 
to  survey.  All  these  are  matters  that  can  only  be  hi/erred 
from  the  allegations  of  the  complaint,  and  any  inference  as 
to  any  particular  one  of  them  is  beset  with  doubts  It  must 
also  be  noted  that  the  conduct  of  the  surveyor  is  character- 
ized by  the  complaint  in  the  alternative  as  ''accident, 
mistake  and  surprise,  or  fraud,  the  plaintiffs  do  not  know 
which." 

It  is  further  to  be  observed  that  the  description  given  in 
the  deed  differs  from  the  one  claimed  by  the  plaintiffs  only 
in  the  length  of  the  lines.  In  both  descriptions  the  starting- 
point  is  the  same,  and  the  west  and  southeast  lines  of  the 
tracts  are  upon  the  same  course,  and  as  far  as  both  reach 
are  identical.  In  the  deed  the  west  line  is  stated  to  be 
59  chains  long;  in  the  description  contended  for,  that  line 
is  stated  to  be  54.50  chains,  a  difference  of  4.50  chains. 

It  is  also  to  be  particularly  noticed  that  the  complaint 
shows  upon  its  face  that  the  plaintiffs  received  pay  according 
to  the  terms  of  the  agreement  (six  dollars  an  acre)  for  all  the 
land  described  in  the  deed,  including  the  eighteen  acres  now 
in  controversy,  and  that  the  courses  and  distances  stated  in 
the  deed  include  precisely  the  amount  of  land  paid  for. 
The  case,  as  presented,  is  simply  this :  The  plaintiffs  sold 
for  a  price  agreed  upon  and  received  by  them,  and  conveyed, 
with  covenants  of  warranty,  204.32  acres  of  land,  but  by 
some  means  remaining  in  possession,  or  being  found,  fifteen 
years  after  the  conveyance,  in  possession  of  eighteen  acres 
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of  the  tract  conveyed,  and  being  required  to  surrender  the 
possession  to  the  vendee,  they  come  into  a  court  of  equity 
and  ask,  upon  such  general  and  alternative  allegations  as 
constitute  this  complaint,  to  be  allowed  to  keep  these 
eighteen  acres  and  to  have  their  deed  altered  by  the  court, 
so  as  to  relieve  them  of  their  covenants  of  warranty,  having 
offered  before  suit  brought  simply  to  return  to  the  vendee 
the  original  purchase-price  received  fifteen  years  ago  with- 
out interest. 

If  this  Court  shall  hold  that  upon  this  complaint  the 
plaintiffs  are  entitled  to  relief,  a  precedent  will  be  furnished 
for  attacking  titles,  deemed  most  secure,  upon  the  most 
frivolous  pretext,  provided  the  grantors  shall  deem  it  to 
their  advantage  to  rescind  their  bargains  and  are  prepared  to 
allege,  in  general  terms,  and  procure  proof  of  mistake,  in 
description  and  quantity  of  land  sold. 

We  do  not,  after  careful  examination,  think  that  the  law 
of  this  case  is  as  the  plaintiffs  claim  it  to  be,  nor  do  we 
think  that  the  authorities  cited  by  the  counsel  for  the 
plaintiffs  sustain  their  positions  concerning- this  complaint. 
It  is  not  every  mistake  in  a  conveyance  that  can  call  for 
the  interposition  of  a  court  of  equity.  (Willard's  Eq.  71.) 
To  entitle  the  party  to  relief  the  fact  must  be  material, 
and  also  such  that  he  could  not  with  reasonable  diligence 
have  obtained  knowledge  of  it.     (Id.  70.) 

In  Marvin  v.  Bennet  (26  Wend.  169),  a  case  where  a  pur- 
chaser, who  had  received  a  deed  for  land  and  given  back  a 
mortgage  to  secure  a  part  of  the  purchase-money,  and  on 
finding  a  deficiency  in  the  quantity  of  land  described, 
sought  relief  in  equity,  on  the  ground  of  mistake,  against 
payment  of  the  purchase-money  for  the  amount  of  land  de- 
ficient, the  court  say,  that  relief  will  not  be  granted  if  with 
ordinary  vigilance  the  purchaser,  before  the  completion  of 
the  contract,  by  viewing  the  premises  or  properly  settling 
the  description,  might  have  guarded  against  the  alleged  - 
mistake,  and  relief  was  denied. 

The  case  here  differs  from  Marvin  v.  Bennet,  in  respect  to 
the  party  seeking  relief.  In  that  case  it  was  the  purchaser 
who  sued;  in  this  it  is  the  vendor:  but  the  relief  sought  is 
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substantially  the  same  in  both,  and  the  principle  is  as  ap- 
plicable to  the  one  as  to  the  other. 

Again,  the  class  of  cases  wherein  courts  of  equity  inter- 
fere to  correct  mistakes  are  said  (1  Story  Eq.  Jur.,  §  138) 
to  be  those  where  the  mistake  is  of  so  fundamental  a  char- 
acter that  the  minds  of  the  parties  have  never  in  fact  met, 
or  where  an  unconscionable  advantage  has  been  gained  by 
mere  mistake  or  misapprehension,  and  there  was  no  gro^s 
negligence  on  the  part  of  the  plaintiff  either  in  falling  into 
the  error  or  in  not  sooner  claiming  redress,  and  no  inter- 
vening rights  have  accrued  and  the  parties  may  still  be 
placed  in  statu  quo.  But  even  in  cases  like  these  it  is  said 
that  equity  will  interfere  in  its  discretion  in  order  to  prevent 
intolerable  injustice.  The  prevention  of  intolerable  injus- 
tice appears  to  be  the  cause  which,  according  to  this 
authority,  impels  the  court  to  grant  relief. 

The  case  now  before  us  does  not  present  a  state  of  facts 
bringing  it  within  any  of  the  classes  referred  to  by  these 
authorities,  nor  is  it  one  parallel  to  those  cited  by  appel- 
lants' counsel.  There  was  no  injustice  suffered  by  plaintiffs 
in  having  made  a  deed  for  two  hundred  and  four  acres  of 
land,  if  they  received  the  agreed  price  for  that  quantity, 
which  the  complaint  shows. 

This  is  not  a  case  like  GiUespie  v.  Moon  (2  Johns.  Ch. 
585),  where  the  agreement,  clearly  alleged  and  proven,  was 
to  sell  and  purchase  only  two  hundred  acres  of  land,  but 
the  deed  was,  by  mistake,  made  to  describe  by  metes  and 
bounds  a  tract  containing  in  fact  two  hundred  and  fifty 
acres.  In  that  case  the  vendee  had  paid  only  according  to 
his  agreement,  for  two  hundred  acres,  and  was  attempting 
unconscionably  to  hold  fifty  acres  for  which  he  had  never 
paid  anything,  and  which  he  had  acquired  through  a  mere 
mistake.  The  case  presented  other  circumstances  that  ren- 
dered the  existence  of  the  deed,  as  made,  a  peculiar  hard- 
ship to  the  vendor. 

The  case  before  us  is  not  like  the  case  of  Lindsay  v.  Da- 
vei^port  (18  111.  380),  where  the  deed  described  the  **  north- 
west quarter'^  ot  a  certain  section,  while  the  land  actually 
sold  and  paid  for  was  the  ^'sout/ieaet  quarter,'' — ^a  totally 
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different  and  disconnected  parcel,  containing,  as  the  evi-' 
dence  showed,  less  land,  and  sold  for  less  than  half  the 
real  value  of  the  parcel  erroneously  described  in  the  deed. 

The  allegations  of  the  complaint  in  this  case  do  not  pre- 
sent a  C€U3e  like  Johnson  v.  Taber  (6  Selden,  319),  where  it 
appeared  that  the  boundaries  of  the  land  sold  were  pointed 
out  on  the  ground  bj  the  vendor  to  .the  vendee  before  the 
deed  was  made,  and  it  appeared  that  the  vendee  understood 
and  was  informed  by  the  vendor  at  the  time  that  a  certain 
tree  and  a  fence  shown  him  constituted  the  boundary,  but 
by  a  mistake  of  courses  and  distances,  recited  in  the  deed, 
the  boundary,  as  defined  therein,  was  made  to  go  beyond 
or  across  the  fence  and  take  in  more  land  or  other  land 
than  was  pointed  out  to  the  vendee.  In  that  case  the  ven* 
dor  was  relieved  from  his  covenant  of  warranty,  as  to  the 
land  outside  of  the  designated  and  understood  boundaries^ 
and  the  mistake  in  the  deed  substantially  corrected. 

Nor  does  this  case  present  any  such  equities  as  Brown  v. 
Lamphear  (35  Vermont,  252),  wherein  it  was  alleged  that 
there  was  an  express  agreement  before  the  conveyance  was 
made,  tliat  a  certain  spring  and  aqueduct,  within  the  tract 
sold,  on  which  the  vendor  depended  for  water  to  supply  his 
dwelling-house,  and  other  houses  which  he  had  contracted 
to  supply  with  water,  should  be  reserved  and  excepted,  but 
by  a  mistake  of  the  scrivener  the  reservation  was  not  put 
into  the  deed,  and  the  complainant  signed  it  without  read- 
ing it  and  without  noticing  the  omission,  having  full 
confidence  in  the  scrivener  and  supposing  that  the  deed 
conformed  to  the  agreement  and  understanding  of  the  par- 
ties. 

In  that  case  the  vendee  attempted  to  hold  property  for 
which  he  had  never  paid  anything  and  which  he  had  not 
purchased.  In  addition  to  the  gr^at  damage  and  incon- 
venience to  which  the  vendor  would  be  subjected,  by  having 
the  spring  taken  from  him,  it  appeared  that  the  aqueduct 
and  improvements,  at  the  spring,  had  alone  cost  more  than 
the  entire  purchase-price  paid  by  the  vendee  for  the  land. 
The  advant.ige  sought  by  the  vendee,  through  the  mistake 
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in  the  deed,   was  unconscionable,   and  wrought  a  great 
injustice. 

But  in  the  case  at  bar  there  is  no  allegation  that  the 
boundaries  were  pointed  out  upon  the  ground  before  the 
survey  was  made;  nor  that  the  parties  viewed  the  premises 
and  gave  instructions  to  the  surveyor,  which  he  violated  in . 
making  his  survey  and  description  to  be  inserted  in  the 
deed.  It  does  not  appear  that  the  eighteen  acres  in  dispute 
are  relatively  of  any  greater  value  than  the  rest  of  the  two 
hundred  and  four  acres,  or  that  the  eighteen-acre  tract  con- 
tains any  spring,  or  quarry,  or  mine,  or  timber,  or  water- 
course, or  any  other  thing  rendering  it  of  peculiar  value  to 
plaintiffs,  and  making  it  unconscionable  for  defendants — 
having  paid  for  it  according  to  agreement,  as  shown  by  the 
complaint — to  keep  it. 

The  only  allegation  raising  any  equity  in  favor  of  the 
plaintiffs  is  that  concerning  improvements,  but  that  is  not 
sufficient,  because  it  does  not  appear  what  the  improve- 
ments are,  nor  when  they  were  made.  Although  it  is  al- 
leged that  they  are  permanent,  yet  they  may  have  been  only 
such  as  were  necessary  incidents  to  the  use  and  occupation 
of  the  premises  during  the  fifteen  years  tiiat  the  plaintiffs 
aver  they  have  been  in  possession,  and  only  a  fair  offset  to 
the  value  of  such  use  and  occupation.  The  improvements 
may  have  been  made,  so  far  as  anything  in  the  complaint 
shows  to  the  contrary,  since  the  plaintiffs  knew  of  this  al- 
leged mistake,  and  since  demand  for  possession  was  made. 

Upon  all  the  authorities  cited  upon  the  argument  of  this 
cause,  the  Court  hold  that  in  cases  of  this  kind  the  com- 
plaint should  distinctly  show  what  was  the  original  agree- 
ment and  understanding  of  the  parties,  and  should  point 
out  with  clearness  and  precision  wherein  there  was  a  mis- 
take, and  should  show  that  it  did  not  arise  from  gross  neg- 
ligence of  the  plaintiff.  There  should  also  appear  some 
circumstances  relating  to  the  nature  or  situation  of  the  prop- 
erty which  shows  an  unfair  advantage  to  have  been  gained 
by  the  defendant,  and  that  it  is  unjust  to  allow  the  ietUeged 
mistake  to  stand. 

The  complaint  in  this  cause,  being  defective  in  three  par- 
ticulars, is  deemed  insufficient. 
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The  other  point  raised  by  the  demurrer  concerning  the 
tender  is  not  considered  by  the  Court,  the  points  referred 
to  in  this  opinion  being  considered  decisive  of  the  case. 

The  decree  of  the  court  below  is  affirmed  with  costs. 


BEN  HOLLADAY,  Appellant,  v.  A.  W.  PATTEKSON, 

Eespondent. 

Public  Poucy. — ^A  Gomtraot'to  Donate  Mokkt  to  Sbcube  teb  Location 
07  A  Baelboad  Depot  is  Void — H.,  being  a  Director  and  President  of 
the  Oregon  and  California  Bailroad  Company,  and  the  owner  of  a  con- 
trolling interest  in  the  stock  of  said  company,  agreed  with  P  ^  that  in 
consideration  of  a  certain  sum  of  money  he  would  canse  the  line  of  said 
road  to  be  located  on  a  certain  route,  and  a  depot  to  be  built  at  a  certain 
place,  instead  of  adopting  another  route  then  surveyed,  which  was 
shorter,  and  over  which  said  road  could  be  constructed  at  less  expense : 
Edd,  that  such  a  contract  is  contrary  to  public  policy. 

Bailboad  Cobpobation — ^Public  Intebbst  in. — A  railroad  company  is  a 
quasi  public  corporation,  and  the  public  have  an  interest  in  the  location 
of  their  lines  of  road  and  depots. 

Ibex — ^Wbat  Aobbembntb  will  mot  be  Enfobced.  —  An  agreement  which 
tends  to  lead  persons,  charged  with  the  performance  of  trusts  or  duties 
for  the  benefit  of  others,  to  violate  or  betray  them,  will  not  be  enforced. 

Appeal  from  Lane  County. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
Dclph^  Bronaughy  Dolph  dk  Simon,  for  Appellant. 
Thompson  &  Filch,  for  Bespondent, 

By  the  Court,  Burnett,  J. : 

This  action  was  brought  upon  the  following  agreement 
or  subscription  paper,  signed  by  the  respondent  herein : 

''Li  consideration  that  Ben  HoUaday  will  cause  the  line 
of  the  Oregon  and  California  Railroad  to  be  located  across 
the  Willamette  Birer  within  three  miles  of  Harrisburg,  and 
constructed  thereon  on  the  west  side  of  such  river  to  some 
pomt  within  the  corporate  limits  of  Eugene  City,  and  will 
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establish  a  depot  within  the  corporate  limits  of  said  Eugene 
City;  and,  in  consideration  of  one  dollar  to  each  of  the 
undersigned,  paid  by  Ben  HoUaday,  the  receipt  whereof  we 
severally  hereby  acknowledge,  we,  the  undersigned,  do 
severally  hereby  promise  and  agree  to  pay  to  the  said  Ben 
Holladay,  within  sixty  days  from  the  date  that  such  railroad 
is  completed  to  Eugene  City,  so  that  a  locomotive  can  run 
over  the  same  to  said  city,  the  several  sums,  in  United 
States  gold  coin,  which  we  have  respectively  set  opposite 
our  names  hereto. 

"A.  W.  Patterson $1000  (one  thousand). 

"EuoBNB  CiTT,  Obeoon,  April  17,  1871.** 

Said  subscription  paper  was  signed  by  a  number  of  other 
persons,  with  different  amounts  set  opposite  their  names. 
It  appears  from  the  complaint  that  at  the  time  this  contract 
was  made,  to  wit,  on  the  17th  day  of  April,  1871,  the  plaintiff 
was  the  owner  and  holder  of  a  controUiug  interest  in  the 
capital  stock  of  the  Oregon  and  California  Railroad  Com- 
pany, which  company  then  was  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Oregon  for  the  purpose  of 
constructing  and  equipping  a  railroad  from  Portland, 
Oregon,  southerly  through  the  Willamette,  Umpqua  and 
Bogue  Biver  Valleys  to  the  southern  boundary-line  of  the 
State  of  Oregon,  and  said  company  was  then  engaged  in 
the  construction  of  such  railroad,  which  was  at  said  date 
completed  to  a  point  some  twelve  miles  north  of  the  cor- 
porate limits  of  Harrisburg  in  Linn  County,  and  that  the 
plaintiff  was  at  that  date  also  one  of  the  directors  of  said 
company,  and  the  president  of  the  board  of  directors 
thereof,  and  as  such  president,  director  and  stockholder 
had  the  power  to  cause  said  railroad  to  be  located  and  con- 
structed on  such  line  or  route,  as  he,  the  plaintiff,  might 
desire  or  determine,  and  was  duly  authorized  to  control 
such  location  by  a  resolution  of  said  board  of  directors  be- 
fore that  time  duly  adopted.  That  from  said  point  twelve 
miles  north  of  Harrisburg,  southerly,  two  or  more  routes 
had  been  surveyed  over  which  said  railroad  could  be  con- 
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stmcted — the  one  running  some  miles  distant  from  Harris- 
bnrg  and  to  the  east  thereof,  and  some  three  miles  east  of 
Eugene  City  and  across  the  Willamette  Biver  at  or  near 
Springfield;  the  other  running  through  the  corporate  limits 
of  Harrisburg,  and  crossing  the  Willamette  Kiver  to  the  west 
side  thereof,  at  a  point  not  further  than  three  miles  south 
of  Harrisburg,  and  also  running  through  the  corporate 
limits  of  said  Eugene  City — the  route  running  to  the  east 
of  Harrisburg,  and  crossing  the  Willamette  Biver  at  Spring- 
field, being  the  shortest,  and  the  one  over  which  said  road 
could  be  constructed  at  the  least  expense.  That  to  induce 
the  plaintiff  Ben  HoUaday  to  cause  said  railroad  to  be 
located  and  constructed  on  the  Eugene  City  route,  and  to 
locate  a  depot  within  the  corporate  limits  of  said  Eugene 
City,  the  defendant  made  the  agreement  upon  which  this 
action  is  brought. 

It  is  further  alleged  that  the  plaintiff  caused  said  road  to 
be  located  on  the  route  last  mentioned  to  Eugene  City,  and 
caused  a  depot  to  be  established  within  the  corporate  limits 
of  said  Eugene  City,  according  to  said  contract,  and  a  claim 
for  judgment  for  amount  subscribed  by  defendant. 

To  this  complaint  there  was  a  general  demurrer  inter- 
posed in  the  court  below,  which  was  sustained,  and  the 
case  comes  before  this  Court  upon  the  points  raised  by  the 
demurrer.  The  principal  question  presented  is  as  to 
whether  or  not  the  contract  sued  on  in  this  case  is  illegal. 
It  is  not  disputed  but  that  contracts  against  public  policy 
are  illegal  and  void,  but  the  appellant  insists  that  the  con- 
tract in  question  is  not  of  that  character.  • 

"Public  policy"  is  a  vague  expression,  and  few  cases  can 
arise  in  which  its  application  may  not  be  disputed.  Mr. 
Story,  in  his  work  on  Contracts  (§  546),  says:  "It  has  never 
been  defined  by  the  courts,  but  has  been  left  loose  and  free 
of  definition,  in  the  same  manner  as  fraud.  This  rule,  how- 
ever, may  be  safely  laid  down,  that  wherever  any  contract 
conflicts  with  the  morals  of  the  times,  and  contravenes  any 
established  interest  of  society,  it  is  void  as  being  against 
public  policy." 
In  illustration  of  this  rule,  he  says  (g  576):  "Where, 
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therefore,  a  person  occupying  a  public  office  agrees  for  a 
reward  to  exercise  his  official  influence  in  questions  affect- 
ing both  public  and  private  rights,  so  as  to  bring  about  the 
private  advantage  of  persons  interested,  the  contract  would 
be  void.  For  every  public  officer  is  bound  to  be  disinter- 
ested in  the  consideration  of  all  public  questions,  and  any 
contract  which  interferes  with  the  free  and  unbiased  exer- 
cise of  his  judgment  in  relation  to  a  question  of  trust  and 
confidence  reposed  in  him  is  against  public  policy  and  good 
morals.*' 

Bailroad  companies  are  defined  to  be  qua^i  public  cor- 
porations, and  the  directors  act  in  a  double  capacity,  to  wit» 
as  the  agents  for  the  company,  and  also  as  trustees  for  the 
public,  clothed  with  an  important  public  trust.  1  Bed- 
field  on  Bailways,  577,  g  140,  says:  **The  general  duty  of 
railway  directors  is  an  important  and  a  public  trust,  and 
whether  undertaken  for  a  compensation  or  gratuitously, 
imposes  a  duty  of  faithfulness,  diligence  and  truthfulness 
in  discharge  of  its  functions  in  proportion  to  its  difficulty 
and  responsibility." 

It  is,  among  other  things,  urged  that  this  contract  is  not 
against  public  policy,  because  contrary  to  public  interest, 
as  the  deflection  of  the  line  of  the  road  from  the  more  di- 
rect route  of  the  original  survey  would  best  Subserve  the 
public  interest,  and  promote  the  welfare  of  the  community 
through  which  the  road  passes.  The  question  of  the 
validity  of  the  contract  does  not,  however,  depend  upon 
the  circumstance  whether  it  can  be  shown  that  the  public 
has;  in  fact,  suffered  any  detriment,  but  whether  the  con- 
tract is,  in  its  nature,  such  as  might  have  been  injurious  to 
the  public. 

Upon  this  point  the  case  of  Fuller  v.  Dame  (18  Pick. 
472)  is  pertinent.  In  that  case  it  appeared  that  Fuller  was 
a  stockholder  in  the  Boston  and  Worcester  Bailroad  Cor- 
poration, and  for  a  consideration,  he  agreed  to  use  his  in- 
fluence in  procuring  that  corporation  to  locate  its  depot  at 
a  particular  place  in  Boston,  it  being  expressed  in  the 
agreement  that  Fuller  was  of  the  opinion  that  the  road 
ought,  from  a  view  to  the  public  good,  and  the  good  of  the 
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stockholders,  to  locate  its  depot  at  that  place. '  The  con- 
tract was  held  to  be  void,  on  the  ground  that  the  road  was 
established  for  the  public  accommodation,  although  a  private 
corporation,  and  that  the  public  had  an  interest  in  the  ques- 
tion of  the  location  of  the  depot;  and  that,  though  the  con- 
tract was  not  made  to  induce  a  party  to  do  an  unlawful  act, 
it  put  him  under  an  influence  to  do  .that  which  might  in- 
juriously affect  the  interests  of  the  public.  The  court  sajs : 
''Nor  is  it  any  satisfactory  answer  to  say  that  when  the 
agreement  was  entered  into  he  had  come  to  the  opinion  that 
the  location  in  question  was  the  best  for  the  interests  of  the 
public  and  for  the  interests  of  the  corporation.  That  opinion 
inight  be  changed  by  new  views  and  new  ^ffers,  and  besides, 
the  terms  upon  which  this  boon  was  to  be  obtained  was  still 
an  open  question.  But,  upon  all  these  questions,  the  influ- 
ence of  the  promise  of  separate  and  distinct  advantage  de- 
prived him  of  thd  power  of  exercising  a  free,  disinterested 
and  unbiased  judgment." 

It  is  claimed,  by  appellant,  that  the  contract  under  con- 
sideration should  be  viewed  as  though  made  by  the  respon- 
dent directly  with  the  railroad  company,  and  we  will  exam- 
ine the  question  in  that  light.  • 

The  directors  of  the  company  were  clothed  by  law  with 
the  power  of  locating  their  line  of  road  and  depots.  What 
is  the  nature  of  that  trust?  As  has  been  heretofore  remarked, 
they  were  acting  for  the  company,  but  they  were  also  acting 
for  the  public,  and  if  the  public  have  ^  interest  in  the 
route  selected  for  a  railroad,  being  the  nearest  and  best, 
and  the  depots  located  so  as  to  best  answer  the  convenience 
of  the  traveling' public,  would  the  contract  entered  into  by 
the  appellant,  Ben  HoUaday,  with  the  respondent,  by  which 
they  were  to  receive  money  to  adopt  the  route  by  Eugene 
City,  instead  of  the  route  by  Springfield,  which  was  a 
shorter  route,  and  over  which  the  road  could  be  built  at 
less  expense,  have  a  tendency  to  make  them  disregard  either 
the  interests  of  the  company  or  of  the  public  ?  If  so,  it 
cannot  be  enforced,  for  ''an  agreement  which  is  designed,  or 
which  in  its  nature  and  effect  tends  to  lead  persons  who  are 
charged  with  the  performance  of  trusts  or  duties  for  the 
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benefit  of  others,  to  violate  or  betray  them,  is  contrary  to 
public  policy."  That  the  public  have  an  interest  in  the 
location  of  the  line  of  all  railroads,  as  well  as  their  depoj»,  I 
think  cannot  be  disputed. 

The  Supreme  Court  of  the  State  of  Illinois,  in  the  case 
of  John  L.  Marsh  v.  The  Fairbanks  Pontiac  and  Northtvestern 
Raihoay  Company^  in  discussing  this  question,  uses  the  fol- 
lowing language:  ''  Bailroad  companies  are  incorporated  by 
authority  of  law,  not  for  the  promotion  of  mere  private 
ends,  but  in  view  of  the  public  good  they  subserve.  It  is 
the  circumstance  of  public  use  which  justifies  the  exercise, 
on  their  behalf,  of  the  right  of  eminent  domain  in  the  tak- 
ing of  private  property  for  the  purpose  of  their  construc- 
tion." And  in  the  case  of  WaUher  v.  Warner  (25  Mo.  281), 
it  is  said,  ''that  the  building  of  railroads  by  private  cor- 
porations, under  the  authority  of  the  Legislature,  for  the 
public  accommodation,  was  a  public  use  for  which  private 
property  might  be  lawfully  taken." 

In  the  case  of  the  Pacific  B.  B.  Co.  v.  Sedy  (45  Mo.  212), 
the  court,  in  speaking  of  railroads,  uses  the  following  lan- 
guage: '<In  all  these  enterprises  there  is  a  mingling  of  both 
public  and  private  benefit,  and  the  interests  of  the  public 
are  not  to  be  sacrificed  to  mere  private  gain."  (And  see 
further,  3  Paige  Oh.  45;  18  Wend.  1.) 

It  is  urged  by  counsel  for  the  appellant  that  there  are 
adjudicated  laws  which  sustain  contracts  similar  to  the  one 
upon  which  this  action  is  brought,  and  the  case  of  McGlure 
V.  The  OidfBailroad  Company  (9  Kansas,  373),  is  cited  and  re- 
lied on  for  that  position;  but  an  examination  of  that  authority 
will  show  that,  while  the  decision  was  based  mainly  upon  a 
statute  peculiar  to  that  State,  the  question  that  is  presented 
here  was  not  passed  upon  in  that  case.  Plaintiff  in  error 
there  claimed  that  the  contract  to  induce  the  railroad  com- 
pany to  adopt  the  Baxter  Springs  route  instead  of  the  Tar 
Creek  route,  the  latter  being  the  most  direct  route  to  Pres- 
ton, Texas,  the  objective-point  of  said  road,  was  against 
public  policy;  but  the  court  laid  out  of  view  entirely  that 
question,  as  will  be  seen  by  the  language  of  the  opinion, 
which  is  as  follows:  ''It  is  said  that  the  objective-point  of 


Aug.  1874.]         HoLLADAY  V.  Pattebson.  183 

Opinion  of  the  Court — ^Bnmett,  J. 

the  road  was,'  and  is,  Preston,  in  the  State  of  Texas;  that 
the  rannisg  of  the  road  to  Baxter  Springs  was  simply  a 
choice  of  routes  to  Preston,  Texas.     Bat  as  Preston  is  be- 
yond the  boundaries  of  Kansas,  and  as  no  railroad  company 
can  be  chartered  in  Kansas  with  power  to  build  a  railroad 
beyond  its  boundaries,  the  location  of  Preston,  or  the  choice 
of  routes  to  it,  can  have  no  bearing  in  this  case.**    In  the 
case  of  Oumberlarid  Valley  Railroad  Company  v.  Beale  (2  Am. 
B.  B.  Cases,  187),  it  is  said  ''that  the  right  to  determine  a 
question  of  location  being  a  corporate  one,  is  paramount 
eyen  to  public  convenience."    If  it  is  meant  by  this  state- 
ment that  the  directors  of  a  railroad  company,  or  a  majority 
of  them,  can  sell  out 'the  location  of  their  line  of  road  or 
depots,  and  adopt  that  location  where  the  most  money  is 
offered,  without  regard  to  the  interests  of  the  public,  such 
a  view  is  not  sustained  by  any  other  decision,  nor  do  we 
believe  it  is  correct.     It  was  argued  in  the  case  last  above 
cited,  that  unless  the  railroad  company  was  allowed  to  en^- 
force  conditional  donations  made  toward  building  a  bridge, 
that  the  company  might  not  have  been  able  to  build  the 
bridge  at  all.     Whatever  force  there  might  have  been  in 
such  an  argument  in  that  case,  it  has  none  in  this,  for  it  ap- 
pears that  the  railroad  company  was  proceeding  in  the 
construction  of  their  road  when  they  were  induced  by  the 
contract  set  out  in  the  complaint  to  change  their  line  from 
a  more  direct  route  and  cross  the  Willamette  Biver  to  the 
west  side,  and  thence  to  Eugene  City;  but  we  conceive  such 
reasoning  to  be  entirely  unsound.     While  it  is  right  and 
proper  for  railroad  companies  to  avail   themselves  of  any 
voluntary  aid  from  private  individuals  that  they  can  obtain 
to  assist  in  bailding  their  roads  or  bridges,  it  is  not  to  be 
supposed  that  they  rely  on  such  uncertain  aid.   When  a  rail- 
road company  organizes  for  the  purpose  of  entering  upon  the 
enterprise  of  building  a  railroad,  their  capital  stock  is  fixed 
at  an  amount  sufficient  to  cover  the  cost  of  building  the  road, 
and  it  is  from  the  stock  taken  in  good  faith  and  honestly  paid 
up  that  the  means  are  mainly  to  be  derived  to' build  such  road; 
and  that  is  the  source  pointed  out  by  law  from  which  such 
^fonds  are  to  be  derived,  which,  in  addition  to  the  munificent 
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grants  of  land  made  to  this  company  by  Congress,  ought 
certainly  to  enable  them  to  build  their  road  without  specu- 
lating on  the  necessities  or  avarice  of  the  communities 
through  which  they  pass  at  the  expense  of  the  public  in- 
terests. 

There  has  been  some  considerable  discussion  in  some  of 
the  authorities  cited  as  to  whether  conditional  subscriptions 
for  stock  could  be  upheld,  and  authorities  are  somewhat 
conflicting.  In  New  York  it  has  been  held  that  conditional 
subscriptions  of  stock  in  turnpike  and  plank  roads  were  in- 
valid on  the  ground  that  to  allow  subscriptions  to  the  stock 
of  such  a  corporation  to  be  received,  conditioned  that  a  par- 
ticular location  of  the  proposed  road  should  be  adopted, 
would  be  contrary  to  public  policy,  as  by  such  means  im- 
proper influences  might  be  brought  to  bear  upon  the  ques- 
tion of  location.  (15  N.  T.  585.)  But  whatever  view  might 
be  taken  of  conditional  subscriptions  to  stock,  they  stand 
.  on  an  entirely  different  footing  from  the  case  at  bar. 

It  may  be  conceded  that  ordinarily  the  interests  of  the 
company,  in  locating  their  lines  of  road  and  depots,  will  be 
the  interests  of  the  public,  and  the  location  or  choice  of 
routes  safely  left  with  the  directors;  but  this  confidence, 
however,  could  only  be  safely  so  reposed  under  the  belief 
that  all  the  directors  and  members  of  the  company  would 
exercise  their  best  and  their  unbiased  judgment  upon  the 
question  of  such  fitness  without  being  influenced  by  distinct* 
and  extraneous  circumstances.  {FuUer  v.  Dame,  18  Pick. 
472.) 

If  one  neighborhood,  town  or  individual  may  make  valid 
conditional  promises  to  pay  large  sums  of  money  to  a  board 
of  directors  of  a  railroad  company  to  so  locate  their  road  or 
depots  as  to  enhance  the  value  of  the  property  of  the  prom- 
isors, every  other  town  or  individual  may  make  like  bids, 
and  there  is  great  danger  of  the  public  interests  being  lost 
sight  of  entirely  in  a  mercenary  conflict  of  local  and  private 
interests. 

Judgment  affirmed. 

Prim  and  Mo  Arthur,  JJ.,  concurred. 
BoNHAM,  J.,  and  Upton,  C.  J.,  dissented. 
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H.  C.  DRAT,  Assignee  of  WM.  McINTTKE,  Respondent, 
V.  GEORGE  MATER  and  WM.  H.  MUSGROVE, 

Appellants. 

• 

AflnoHiONT. — Bight  of  aotion  on  the  undertaking  required  by  $  10  of  Jne- 
tices'  Code  does  not  pass  to  an  assignee  by  the  assignment  of  the  judg- 
ment in  the  cause. 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

H.  T,  Bingham,  for  Appellants. 
Charles  Gardiner,  for  Respondent. 

By  the  Court,  MoAbthur,  J. : 

This  is  an  appeal  from  a  judgment  rendered  in  the  Cir- 
cuit Court  for  the  County  of  Multnomah.  Previous  to  the 
commencement  thereof,  Mayer  brought  an  action  ii;  a  Jus- 
tice's Court  in  said  county  against  one  Mclntyre,  who,  in 
due  form,  made  a  motion  under  §  10  of  Justices'  Code,  that 
the  plaintiff  thereij»,  Mayer,  give  security  for  costs.  This 
motion  was  allowed  and  the  required  undertaking  was  given, 
with  one  Musgrove  as  surety.  The  trial  in  the  Justice's 
Court  resulted  in  a  judgment  in  favor  of  Mayer.  Mclntyre 
appealed  to  the  Circuit  Court,  and  the  trial  therein  resulted 
in  favor  of  Mclntyre,  who  recovered  a  judgment  against 
Hayer  for  his  costs  and  disbursements  in  both  the  Circuit 
and  the  Justice's  Court.  This  judgment  was  assigned  by 
Mclntyre  to  Dray,  who  brings  this  present  action  upon  the 
undertaking.  There  was  no  assignment  of  the  undertaking. 
The  simple  question  presented  to  this  Court  for  consider- 
ation is,  whether,  when  the  judgment  of  the  Circuit  Court 
was  assigned,  it  carried  with  it  as  a  necessary  incident  the 
undertaking  given  in  the  action  in  the  Justice's  Court. 
Under  our  view  of  the  law  this  undertaking  was  a  separate 
and  independent  contract  between  Mclntyre,  on  one  side, 
and  Mayer,  as  principal,  and  Musgrove,  as  surety,  on  the 
other.    We  are  of  the  opinion  that  the  assignment  of  the 
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judgment  could  not  carry  with  it  the  undertaking  so  as  to 
affect  the  rights  of  Musgrove.  That  is  to  say^  in  this  action 
Dray  cannot  recover  upon  the  undertaking  against  Mus- 
grove, he  (M.)  not  being  a  party  to  any  of  the  suits  or  ac- 
tions, being,  as  just  stated,  simply  a  surety  for  Mayer  in  the 
undertaking  in  the  original  action  in  the  Justice's  Court. 
This  view  of  the  law  is  sustained  by  the  case  of  Moses  v. 
ITiome  (6  Cal.  87).  This  action  having  been  brought  by 
Dray  upon  the  unassigned  undertaking,  is  not  brought  in 
the  name  of  the  real  party  in  interest  in  the  undertaking — 
Mclntyre  being  such  real  party  in  interest. 
Judgment  reversed. 


EVELINE  SMITH,  Appellant,  v.  DAVID  H.  SMITH, 

Besponbent. 

DivoBGE — Pbkpondebanob  of  Etidemob  SunnoiEMT. — In  a  suit  for  diyorce, 
brought  upon  grounds  that  involve  a  criminal  charge  against  the  defend- 
ant, it  is  not  necessary  to  prove  the  allegations  constituting  such  charge 
beyond  a  reasonable  doubt.  It  is  sufficient  if  they  be  established  by  a 
preponderance  of  evidence. 

Appeal  frona  Marion  County.  ^ 

The  facts. are  stated  in  the  opinion  of  the  Court. 

Thayer  &  Williams^  for  Appellant. 

Mallory  &  Shaio  and  P.  (7.  Sullivan,  for  Eespondent. 

By  the  Court,  Shattuck,  J. : 

This  is  a  suit  for  divorce  and  alimony. 

The  complainant  (appellant  in  this  Court)  charges  the 
defendant  with  adultery  and  with  cruel  and  inhuman  treat- 
ment, rendering  her  life  burdensome. 

One  act  of  adultery  charged  appears  upon  the  face  of  the 
complaint  to  have  been  condoned,  and  the  chief  grounds  in- 
sisted on  for  the  divorce  are  the  alleged  cruel  and  inhuman 
treatment,  on  the  part  of  the  defendant,  in  associating  with 
lewd  women,  and  having  become  infected  with  the  venereal 
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disease,  recklessly  commonicating  it  to  complainant,  where- 
by her  health  was  impaired  and  her  life  endangered.  The 
answer  denies  the  material  allegations  of  the  complaint.  It 
is  conceded  that  the  facts  alleged,  if  proven,  constitute  cruel 
and  inhuman  treatment. 

.  The  case  was  tried  in  the  court  below  upon  oral  testi- 
mony, before  the  judge,  and  the  divorce  denied.  It  comes 
into  this  Oourt  to  be  tried  upon  the  transcript  and  agreed 
statement  of  the  evidence. 

The  evidence  is  contradictory.  It  is  claimed  on  the  one 
side  that  the  testimony  shows  that  both  parties  were  dis- 
eased; on  the  other  hand  it  is  claimed  that  there  is  no  suffi- 
cient evidence  that  the  defendant  was  diseased  at  all,  and 
that  the  disease  of  the  complainant  may  have  been  other 
than  she  supposed. 

The  case,  as  presented,  involves  a  subject  upon  which  it 
is  held,  in  a  leading  case,  that  the  facts  are  not  of  a  techni- 
cal nature;  they  are  determinable  upon  common  grounds  of 
reason — in  other  words,  that  the  rational  and  legal  inter- 
pretation must  be  the  same.  {Loveden  v.  Loveden^  1  Bishop, 
Mar.  and  Div.,  g  614.) 

And  the  same  author  (g  633)  says,  concerning  cases  of  this 
kind,  that  '^  consulting  reason,  rather  than  specific  author- 
ity, evidence  should  be  received  of  the  entire  course  of  life 
and  the  associations  and  temptations  of  the  parties  sever- 
ally,'^  and  that  the  divorce  should  be  granted  only  when, 
upon  such  a  view  of  the  case,  the  court  was  satisfied.  The 
rule  suggested  amounts  simply  to  this,  that  each  case  is  to 
be  tried  and  determined  upon  its  own  peculiar  circum- 
stances and  upon  a  reasonable  interpretation  of  the  evi- 
dence. 

Some  discussion  was  had  upon  the  argument  concerning 
the  rule  by  which  the  sufficiency  of  the  proof  should  be  de- 
termined. The  evidence  being  contradictory  it  is  proper 
to  decide  according  to  what  rule  the  finding  shall  be.  Shall 
the  conrt  decide  according  to  the  preponderance  of  evi- 
dence, or  must  the  charge  be  established  beyond  a  reason- 
able doubt? 

The  charges  made  in  the  complaint  involve  a  crime,  and  a 
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decree  for  the  complainant  virtually  decides  that  the  de- 
fendant is  guiltj  of  a  crime.  This  view  affords  some  grounds 
for  holding  that  the  charge  of  adultery  should  be  established 
beyond  reasonable  doubt.  But  we  are  of  opinion  that  the 
statute  has  furnished  the  rule  for  our  guidance. 

It  is  provided  (Civ.  Code,  Subd.  5,  §  835)  *'that  in  civil 
cases  the  affirmative  of  the  issue  shall  be  proven,  and  when 
the  evidence  is  contradictory  the  finding  shall  be  according 
to  the  preponderance  of  evidence;  that  in  criminal  cases 
guilt  shall  be  established  beyond  reasonable  doubt." 

Adopting  these  rules,  we  hold  that  this  is  a  civil  case 
within  the  meaning  of  the  statute,  and  that  notwithstanding 
the  alleged  grounds  of  relief  involve  a  charge  of  crime 
against  the  respondent;  yet  it  is  to  be  decided  upon  a  pre- 
ponderance of  evidence,  upon  a  rational  view  of  its  own  pe- 
culiar circumstances,  and  upon  a  rational  rather  than  tech- 
nical interpretation  of  the  facts  presented.' 

It  is  not  necessary  to  enter  into  a  review  and  analysis  of 
the  testimony.  The  Court  are  agreed  that  upon  a  prepon- 
derance of  evidence  the  allegations  of  the  complaint  are 
proven,  and  that  the  complainant  is  entitled  to  a  divorce. 

The  decree  of  the  court  below  will  be  reversed  and  a  de- 
cree entered  allowing  the  divorce,  and  for  costs,  and  re- 
manding the  case  to  the  court  below  for  further  proceedings 
upon  the  allegations  of  the  complaint  relative  to  the  prop- 
erty of  the  parties. 
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J.  N.  DOLPH,  Eespondent,  v.  HABLOW  BAKNET, 
Appellant. 

DoNiTioM  Atn^A  Qhikt  in  Febbbhti. — The  Dooation  Act  b  it  gmnl  in  prce- 
Kntl  of  an  estate  in  fee,  aubject  ta  be  defeated  bj  uon-aomplianoe  with 
the  conditions  sabseqaent  tnerein  eipressed. 

Idul— Upon  compliance  with  the  TeqniTementa  of  said  act,  title  veetB  in 
Tirtne  of  the  act  it«eU. 

PjiTiMT— IsBDiHO  oT,  A  HiHiSTKBiu.  Kuc. — The  iasiung  of  patent  under  the 
'    act  is  B  ministerial  act,  and  the  patent  iB  mere  evidence  of  title  in  the 
daas  of  caaee  to  which  this  beloDgB. 

TiiLi  KAT  BK  CoNTKYKD  BKTOBB  Faiemt  Ibbdib. — Wheie  W.  and  wife  lesided 
upon  and  cnltiTated  a  land-claim  undeT  the  Donation  Act,  and  made  proof 
of  oomplianoe  with  the  proviBions  theteof,  tbej  have  had,  dnce  tbs 
amendment  of  1851,  fall  power  of  alienation  hj  deed  before  the  iBBnanoe 
of  patent. 

Trru  or  Mabsiid  Wohah,  whebr  CoirvEiAifOK  a  Made  aitkb  Coupliamcb 

wtTB  TSk  SxArunt,   and  wbkbi  such  Habbud  Wouan  Dim  buobi  I'''^   1M 

Patdit  laniM,  Pabscb. — W.  and  irife,  after  fnll  compliance  and  proof, 
and  idnce  the  passage  of  said  amendment,  having  alienated  by  deed,  the 
(rifehaTing  died  before  issiuuice  of  patent,  the  patent  when  issiied  being 
lo  W.  and  wife  and  their  hairB:  Bdd,  that  the  sale  was  valid  and  effect- 
ual to  pass  the  title,  and  bound  the  title  which  would  otherwise  have 
come  to  her  beirs  by  reason  of  her  death. 
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Points  decided. 

CoNVBYiLNCB — Qi7iTGLA.iic. — Under  the  laws  of  Oregon,  a  deed  of  qnitclaim 
and  release  is  safiScient  to  pass  all  the  estate  which  can  be  conveyed  by 
a  deed  of  bargain  and  sale. 

Cebtific\ive  of  an  Offiobb — Fabol  Eyidenob  not  Admissible  to  Impbaoh, 
When. — Where  the  certificate  of  an  officer  to  acknowledgment  of  a  deed 
appears  on  its  face  to  be  in  substantial  compliance  with  the  statute, 
parol  evidence  to  impeach  it  is  inadmissible,  unless  there  are  allegations 
in  the  pleadings  to  warrant  it. 

Pbksumption  that  an  Offiobb  does  his  Dutt. — ^The  law  presumes  that 
a  person  acting  in  a  public  office  was  regularly  appointed  to  it,  and  also 
that  official  duty  has  been  regularly  performed. 

Judicial  Enowlbdob. — The  courts  are  charged  with  knowledge  of  the  acts 
of  the  Legislative  Assembly  in  virtue  of  which  county  superintendents 
of  common  schools  proceed  in  the  sale  of  school  lands  to  private  in- 
dividuala 

Pbesumption  in  Favob  of  Dbbd  of  School  Scjpebintendent. — The  deed 
of  such  superintendent  is  to  all  intents  and  purposes  a  patent  from  the 
State,  and  if  regular  on  its  face,  the  power  of  the  grantor  need  not  be 
first  shown  in  order  to  admit  the  deed.  It  will  be  presumed  until  the 
contrary  is  shown. 

Ebbob. — Error'must  be  affirmatively  shown  by  the  record;  it  will  not  be  pre- 
sumed. 

Rkcobd— When  Offbbed  in  Evidence,  Ebasubbs  must  bb  Explained,  in 
what  Gases. — Where  a  record  which  is  offered  in  evidence  is  interlined, 
erased  and  mutilated,  the  interlineations,  erasures  and  mutilations 
should -be  fully  and  satisfactorily  explained,  especially  where  it  is  sought, 
by  a  record  in  such  condition,  to  contradict  a  certified  copy  which  ap- 
pears to  have  been  formally  and  regularly  transcribed. 

Idem. — In  order  to  overcome  such  certified  copy  by  a  record  in  which  era- 
sures, interlineations  and  mutilations  appear,  the  offer  should  be  to 
prove  that  the  certified  copy  was  not  a  true  copy  of  the  record  at  the 
time  it  was  made. 

Aftbb-acquibed  Estate — Conveyed  by  Covenant  of  Wabbanty. — A  deed 
containing  -a  covenant  of  warranty  operates  to  transmit  any  after-ac- 
quired estate  of  the  grantor. 

Ebbob—Does  not  Bendeb  Judgment  Void,  When. — Error  does  not  render 
a  judgment  void  when  attacked  collaterally. 

Judgment — Void  only  fob  Want  of  Jubisdiction. —  A  judgment  is  only 
void  when  the  court  rendering  it  had  not  jurisdiction  of  the  parties  or 
the  subject-matter  of  the  controversy. 

Sale — Fbovision  Bbqxtibino  Fbopbbty  Sold  in  Sepabatb  Faboels,  Di- 
bectoby.— The  provision  of  the  Code,  that  when  a  sale  is  made  of  real 
property  upon  execution,  and  the  real  property  consists  of  several 
known  lots  or  parcels,  they  shall  not  be  sold  separately,  is  directory. 

Obdbb  CoNFiBMiNa  Salb. — ^An  order  confirming  a  sale  upon  execution  is  a 
conclusive  determination  of  the  regularity  of  the  proceedings  con- 
cerning the  sale,  as  to  all  persons  in  any  other  action,  suit  or  pro- 
ceeding. 

Shebiff's  Deed— Beoitals  in. — Where  the  preceding  and  necessary  steps 
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have  all  been  regularly  taken,  a  8lieriff*B  deed  is  evidence  of  title,  and 
the  recitals  therein  are  prima /acf«  evidence . 

EsTOPPRL  IN  Ejectmrnt. — In  ejectment,  where  both  parties  derive  their 
title  from  the  same  person,  neither  is  at  liberty  to  deny  that  such  per- 
son had  title. 

Cjdthtcatk  of  Fqbchabb  at  Tax  Sale — Evidencb  of  Equitable  Title — 
Pabtt  GLAiviNa  UNDBB,  MUST  FiBST  Show,  What. — A  Certificate  of  par- 
chase  at  a  tax  sale  does  not  convey  a  legal  title.  It  is,  however,  evi- 
dence of  an  eqnitable  title.  A  party  claiming  any  rights  under  a  tax- 
sale  certificate  must  first  show  strict  compliance  with  the  statutes  in 
all  steps  necessary  to  be  taken  previously  to  the  execution  of  such  cer- 
tificate. 

Evidence — Decbes. — A  decree  which  operates  as  a  deed  may  be  admitted  as 
evidence  in  an  action  of  ejectment. 

Tenant  in  Common  mat  Bbooveb  Common  Pbopebtt. — A  tenant  in  com- 
mon of  real  estate  may  recover  the  entire  common  property  in  ejectment 
as  against  a  stranger. 

CsoeB-BiLii — Cannot  be  Filbd,  When. — ^Where  an  answer  sets  up  a  full  and 
complete  legal  defense  to  an  action,  a  cross-bill  in  equity  cannot  be  filed 
under  $  377  of  the  Code. 

Appeal  from  Polk  County. 

This  was  an  action  of  ejectment  brought  by  respondent 
Dolph  to  recover  possession  of  nine  hundred  and  twelve 
acres  of  land,  situated  in  Folk  County,  Oregon.  The  opinion 
of  the  court  contains  a  digest  of  the  pleadings.  A  cross- 
bill was  filed  in  the  court  below,  which,  after  setting  forth 
various  matters  of  inducement,  alleged  that  a  decree  in  a 
certain  suit,  wherein  one  Scovell  was  plaintiff  and  one  Barney 
was  defendant,  and  by  which  a  certain  deed  hereinafter  to 
be  described  was  declared  void,  was  procured  through 
fraud  and  perjury.  This  cross-bill  was  stricken  out  on 
motion.  The  ruling  of  the  court  in  striking  out  the  cross- 
bUl  is  assigned  as  error  by  appellant. 

The  following  writings  were  offered  by  the  respondent  in 

the  court  below,   and  were  received  in  evidence:  Patent 

from  the  United  States  to  John  Waymire  and  wife  Clarissa, 

to  six  hundred  and  forty  acres  of  land,  issued'^in  1873;  deed 

from  John  Waymire  and  wife  to  Riggs,  dated  December  9, 

1867,  recorded  December  27,  1867;  certified  copy  of  deed 

from  John  T.  Outhouse,  for  two  hundred  and  seventy-two 

acres  of  land,  the  remainder  of  the  nine  hundred  and  twelve 
YoL.  v.— 18 


194  DoLPH  V.  Barney.  [Sup.  Cfc 

'  statement  of  Facts. 

acres,  as  superintendent  of  common  schools  for  Polk 
County,  to  said  Riggs,  dated  January  17,  1861 ;  deed  from 
Eiggs  and  wife  to  Haworth,  dated  February  21,  1866;  deed 
from  Haworth  and  wife  to  Scovell,  dated  July  26,  1867 
deed  from  Scovell  to  Thayer,  dated  December  21,  1872 
deed  from  Thayer  and  wife  to  Dolph,  dated  April  28,  1874 
judgment-roll  in  the  case  of  Mallory  et  al.  v.  Scovell,  in  the 
County  Court  of  Marion  County,  dated  July  7,  1873,  during 
a  regular  term;  execution  in  due  form,  dated  August  5, 
1873,  and  directed  to  the  sheriflf  of  Polk  County,  with  the 
usual  command;  notice  of  sale,  describing  the  premises  levied 
on,  and  setting  forth  that  they  were  to  be  sold  on  three 
executions:  one  in  favor  of  S.  W.  Smith,  another  in  favor 
of  Samuel  Parker,  and  another  in  favor  of  Mallory  c^  aZ., 
the  judgments  in  both  these  last  cases  being  assigned  to  S. 
W.  Smith;  return  on  said  execution  by  the  sheriff  of  Polk 
County,  showing  sale  of  the  premises  in  controversy  ^o  S. 
W.  Smith,  on  September  27,  1873;  order  of  the  County 
Court  of  Marion*  County,  confirming  said  sale,  entered  in 
term  time,  February  13,  1874;  deed  of  S.  T.  Burch,  sheriff 
of  Polk  County,  to  J.  H.  Mitchell  and  J.  N.  Dolph,  dated 
April  20,  1874,  and  reciting  the  execution,  the  sale  to  S.  W. 
Smith  and  order  of  confirmation;  also  that  said  Mitchell 
and  Dolph,  being  lien  creditors  of  Scovell,  did,  in  due  form 
of  law,  redeem  the  premises  from  said  sale. 

The  ruling  of  the  court  in  admitting  these  writings,  except 
in  admitting  the  patent  to  Waymire,  is  in  each  instance 
assigned  as  error  relied  upon  by  the  appellant  on  appeal. 

A  deed  from  Scovell  to  appellant  Barney,  dated  Febru- 
ary 15,  1870,  and  duly  witnessed,  acknowledged  and  re- 
corded, was  offered  in  evidence  by  appellant  and  received 
by  the  court. 

The  following  writings  were  offered  in  evidence  by  the 
appellant,  and  were  rejected  by  the  court,  which  rulings 
are,  in  each  instance,  assigned  as  errors  relied  upon  on 
appeal:  Deed  from  John  Waymire  to  Harlow  Barney,  the 
appellant,  dated  August  18,  1873;  deed  from  Mary  A.  Way- 
mire, heir  at  law  of  John  and  Clarissa  Waymire,  to  Barney, 
dated  August  18,  1873;  certificate  of  tax  sale,  in  due  form. 
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by  the  sheriff  of  Polk  County  to  S.  W.  Smith,  dated  Feb- 
ruaiy  24,  1874.  • 

Bespondent  then  offere4  in  evidence  a  decree  of  the 
Supreme  Court  of  Oregon,  in  a  suit  by  Scovell  against 
Barney,  setting  aside  the  deed  of  February  15,  1870,  from 
Scovell  to  Barney.  The  evidence  was  admitted  by  the 
court,  and  this  ruling  is  assigned  as  error  by  the  appellant. 
The  decree  is  as  follows : 

''  It  is  adjudged  and  decreed  that  the  said  decree  of  the 
said  Circuit  Court,  so  appealed  from,  be  and  the  same  is 
hereby,  in  aU  things,  reversed ;  that  the  deed  executed  by 
said  appellant,  Ezra  Scovell,  to  the  respondent,  Harlow 
Barney,  dated  February  15,  1870,  which  purported  to  con- 
vey the  following  described  premises,  to  wit  (here  follows 
description),  was  procured  by  fraud,  and  is  fraudulent  and 
void,  and  that  the  allegation  of  the  complaint  is  true.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  said  deed 
be,  and  the  same  is  hereby  set  aside,  .and  held  for  naught 
and  cancelled  of  record,  and  that  the  said  respondent  make, 
execute  and  deliver  to  the  said  appellant,  within  ten  days 
after  the  entry  of  this  decree  in  the  court  below,  a  good 
and  sufficient  deed  to  the  said  above-described  premises, 
and,  in  default  thereof,  it  is  ordered  and  adjudged  that  this 
decree  stand  for  such  deed." 

Then  follows  an  order  for  the  payment  by  the  clerk  of 
certain  moneys  deposited  by  Scovell  to  Barney,  etc.  This 
decree  was  entered  in  the  journal  of  the  court  below  on 
February  26,  1873. 

Appellant  offered  testimony  to  impeach  the  certificate  of 
acknowledgment  in  the  deed  of  Clarissa  Waymire,  and  to 
show  that  said  Clarissa  did  not  sign  the  said  deed  freely  and 
without  fear  or  compulsion,  and  that  she  was  not  examined 
as  to  such  signing  separate  and  apart  from  her  husband. 
The  court  rejected  the  testimony,  and  this  ruling  is  assigned 
as  error.  Appellant  also  offered  the  record  of  deeds  for 
Polk  County  in  evidence  to  prove  that  the  certified  copy  of 
the  deed  of  Outhouse  was  not  a  true  copy,  which  was  re- 
jected by  the  court.     This  ruling  is  assigned  as  error.    The 
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court  gave  the  following  instructions  to  the  jury,  which  ap- 
pellant excepted  to  a^d  assigns  as  errors  in  this  appeal : 

1.  ''But  the  only  evidence  offered  by  defendant  Barney, 
which  was  admissible  under  the.  rules  of  evidence,  was  the 
deed  of  Ezra  Scovell  to  him  of  date  February  15,  1870." 

2.  "It  is  the  duty  of  all  good  citizens  to  respect  and  obey 
the  mandates  of  the  Supreme  Court  and  its  adjudications, 
so  long  as  they  may  stand  unreversed;  and  when  a  convey- 
ance has  been  adjudged  fraudulent  and  void  by  the  highest 
judicial  authority  of  the  State,  it  is  in  contempt  of  that  au- 
thority for  a  person  to  disregard  it  and  set  it  at  defiance,  in 
any  other  way  than  by  the  legitimate  means  recognized  and 
provided  by  law." 

3.  "  And  one  tenant  in  common  may,  in  an  action  of  eject- 
ment, recover  the  possession  of  the  entire  premises  owned 
by  him  and  his  co-tenant,  if  the  evidence  shows  that  they 
are  entitled  to  the  possession  thereof  as  against  the  defend- 
ant in  the  action." 

The  judgment-entry  in  the  case  of  Malloii/et  ah  v.  Scovell, 
offered  in  evidence  by  the  respondent  and  received  by  the 
court,  is,  in  its  material  part,  as  follows:  "And  the  court 
having  fully  heard  and  considered  the  allegations  and  proofs 
of  the  parties,  and  the  argument  of  counsel,  it  is  ordered 
and  adjudged  by  the  court  that  the  plaintiffs  have  and  re- 
cover of  the  defendant  herein  the  sum  of  fifty  dollars, 
together  with  the  costs  and  disbursements  of  this  action, 
taxed  at  the  sum  of  nineteen  and  fiftv-five  one-hundredths 
dollars,  and  that  execution  issue  therefor."  Dated  July  7, 
1873,  during  a  regular  term. 

B.  P.  Boise,  P.  C.  Sullivan,  and  Daly  &  Mycins,  for  Ap- 
pellant. 

Under  the  donation  law,  a  conveyance  by  a  settler  before 
patent  issues,  although  he  has  fully  complied  with  thie  re- 
quirements of  the  act,  conveys  nothing  more  than  the  naked 
possession.  The  patent,  when  issued,  carries  the  fee-simple 
title  direct  from  the  government  to  the  patentee.  (Dona- 
tion Act,  gg  4  and  8;  1  Deady,  378,  379,  381,  452;  2  Washb. 
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on  Eeal  Prop.  311  to  317 ;  13  Wall.  102,  431 ;  Mkner  v. 
Vaughn,  Deady,  J.,  Decisions  Supreme  Court,  1872,  256.) 

In  an  action  of  ejectment,  parol  evidence  is  admissible  to 
impeach  the  certificate  of  acknowledgment,  and  of  private 
examination  by  the  officer,  of  a  married  woman's  deed.  (4 
John.  161,  469:  12  Id.  469;  1  Id.  498;  2  Wend.  308;  10 
Minn.  427;  18  Md.  305;  23  Cal.  259;  2  Phil.  Ev.  587,  590, 
591;  1  Greenl.  Ev.  289;  3  Washb.  192.) 

A  deed  executed  by  a  school  superintendent  to  school 
lands  belonging  to  the  State,  upon  a  put  lie  sale  made  for 
that  purpose,  cannot  be  received  in  evidence  until  it  is  first 
shown  that  the  requirements  of  the  statute  have  been  com- 
phed  with. 

A  certified  copy  of  a  deed  having  been  offered  in  evidence, 
the  original  record  of  deeds  may  be  introduced  to  prove 
that  the  said  certified  copy  is  not  a  true  copy.  (Cited  in 
support  of  both  the  above  propositions:  Session  Laws,  1855, 
69;  Mis.  Laws,  ch.  6,  27;  Civil  Code,  g§  734,  735;  4  Wheat. 
77;  4  Cranch,  405;  5  Hamm.  370;  6  Mart.  Lou.  347;  2  Gill 
A  J.  114;  4  Id.  323;  4  Dana,  567;  3  Mon.  99;  1  Id.  154;  1 
Denio,  145;  3  Id.  242;  25  Wend.  465;  38  Barb.  92;  18  John. 
601;  11  Wend.  425.) 

In  admitting  the  deeds  from  Biggs  and  wife  to  Haworth, 
from  Haworth  and  wife  to  Scovell,  from  Scovell  to  Thayer, 
and  from  Thayer  and  wife  to  Dolph,  the  court  erred.  To 
make  them  admissible  a  good  legal  title  must  first  be  shown 
in  Biggs,  Haworth  or  Scovell.  To  recover  in  ejectment  the 
plaintiff  must  show  that  he  holds  the  better  legal  title.  (53 
Barb.  155;  12  111.  420.) 

A  certified  copy  of  a  judgment  is  not  admissible  in  evi- 
dence when  it  is  disclosed  in  the  record  that  th^re  was 
issue  joined  upon  a  question  of  fact,  in  the  cause  in  which 
the  judgment  was  rendered,  and  it  does  not  appear  that  a 
jury  was  waived  or  tliat  there  was  any  findings  of  fact  by 
the  court  sitting  as  a  jury.  (Civ.  Code,  §g  176,  178,  215; 
16  Ky.  74;  1  Scam.  553;  12  Mich.  120;  16  Cal.  103;  29 
Mo.  22;  4  Bosw.  663;  22  Mo.  583;  6  Bosw.  668;  14  How. 
Pr.  426;  2  Wheat.  221,  225;  Freeman,  g  117;  Statute  of 
Mich.,  g  3440.) 
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An  execution  is  not  admissible  in  evidence  to  prove  title 
derived  through  sale  thereunder,  when  it  appears  that  the 
premises  vrere  sold  as  a  whole  and  not  in  separate  parcels; 
neither  is  the  confirmation  by  the  County  Court  of  such 
sale  admissible,  when  it  appears  that  the  purchaser  at  the 
sale  was  the  judgment  creditor.  (1  John.  Ch.  592;  6  Id. 
411;18Johns.  E.  355.) 

The  sheriff's  deed  under  such*  sale  is  inadmissible  as  evi- 
dence, for  the  reasons  contained  in  the  last  two  statements 
above.  And  further,  it  must  appear  that  the  grantees  in 
in  such  deed  have  redeemed  the  premises  from  the  pur- 
chaser at  the  sale  or  from  some  other  redemptioner,  or  that 
they  have  the  right  to  redeem,  or  have  taken  the  necessary 
steps  to  redeem.  (Korer,  312,  316;  7  Hill,  177;  27  Barb. 
55;  34  N.  T.  235)  4  Wheat.  77;  4  Cranch,  403;  9  Id.  64;  7 
Cow.  88;  3  N.  H.  340;  8  Lou.  195;  10  Id.  286;  1  Seld.  366; 
2  Denio,  323;  2  Com.  66;  10  Bosw.  60;  4  Dana,  567;  1 
Minn.  155;  3  Id.  99;  18  Wend.  598;  20  Id.  555;  2  Id.  120; 
19  Barb.  644;  3  Hill,  619;  12  N.  T.  575;  12  Cal.  124;  4 
Hill,  76.) 

A  purchaser  at  a  tax  sale,  upon  the  receipt  of  his  certifi- 
cate of  sale  from  the  sheriff,  is  entitled  to  immediate  posses- 
sion of  the  premises  purchased,  or  to  the  rents  and  profits, 
if  the  same  are  under  an  unexpired  lease,  and  his  right 
then  becomes  vested.  A  tax  title  outstanding  in  another 
person,  unredeemed,  will  prevent  a  plaintiff  in  ejectment 
from  recovery  until  redeemed  by  him.  (Tyler  on  Eject- 
ment, 564;  Mis.  L.,  ch.  57,  gg  82,  88;  Blackwell,  293,  296, 
and  ch.  16;  29  Iowa,  356;  18  Wis.  45;  14  111.  136;  15  Cal. 
541;  4  Gil.  274,  278;  11  Paige,  484.) 

Plaintiff  in  rebuttal  offered  in  evidence  a  decree  of  the 
Supreme  Court  of  the  State  declaring  void  a  deed  which 
forms  a  link  in  one  of  appellant's  chains  of  title,  which  was 
received.  Such  decree,  if  good,  constitutes  no  legal  title 
upon  which  recovery  can  be  had  in  ejectment.  (3  How. 
U.  S.  750.) 

W.  W.  Thayer  and  E,  C.  Bronaugh^  for  Respondent. 
Upon  the  completion  of  the  residence  and  cultivation 
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prescribed  in  the  DoDation  Act,  the  title  of  the  settler  be- 
comes complete.  The  patent  when  issued  is  simply  the 
evidence  of  a  previously  acquired  title.  (2  Or.  236,  267;  1 
Deady,  113;  3  Or.  396;  2  How.  U.  S.  3U;  3  Dallas,  465; 

8  Op.  Atty.-Genl.  247;  9  Id.  42.) 

The  court  did  not  err  in  excluding  evidence  to  impeach 
tbe  certificate  of  acknowledgment  in  the  deed  of  John 
Waymire  and  Clarissa,  his  wife,  to  Kiggs.  Title-deeds, 
regular  upon  their  face,  cannot  be  impeached  in  an  action 
of  ejectment  against  one  who  was  not  a  party  to  them.  (1 . 
Or.  17;  8  Wall.  109;  65  N.  C.  619;  42  111.  518;  18  Iowa, 
90.) 

The  certified  copy  of  the  deed  of  the  school  superintend- 
ent was  properly  received  in  evidence,  and  the  record-book, 
containing  a  record  of  said  deed,  to  prove  that  the  said 
copy  was  not  a  true  copy,  properly  rejected.  It  is  a  pre- 
sumption of  law  that  a  person  acting  in  a  public  office  was 
regularly  appointed  to  it,  and  that  official  duty  has  been 
regularly  performed.  (Civil  Code,  g  766,  Subd.  14,  15; 
Greenleaf  Ev.,  g§  83,  92;  5  Denio,  597.) 

Appellant  is  estopped  to  deny  Scovell's  title.  Where  both 
parties  in  ejectment  claim  under^he  same  grantor,  they  are 
mutually  estopped  to  deny  his  title,  and  the  plaintiff  need 
not  show  title  in  such  grantor.  (1  John.  Ca.  81;  12  John. 
201;  13  John.  316;  1  Cow.  613;  3  Barb.  Ch.  528;  1  Coms. 
491;  38  Geo.  597;  6  Wall.  715;  4  Pet.  11,  83;  5  Dana,  271; 

9  Paige,  649;  Doe  v.  Oliv€7\  Smith's  Leading  Cas.  712.) 
The  certified  transcript  of  a  judgment  offered  in  evidence 

by  respondent  was  properly  received.  A  jlidgment  cannot 
be  impeached  collaterally,  and  especially  by  a  stranger,  on 
grounds  merely  affecting  its  regularity.  Matters"  which 
show  it  void  may  be  insisted  on.  (  Voorhes  v.  Bank,  10  Pet. 
475;  Thompson  v.  Tolmie,  2  Pet.  169.) 

It  is  a  matter  largely  in  the  discretion  of  the  court  as  to 
the  order  in  which  parties  may  introduce  their  evidence. 
{BedeU  v.  Poivdl,  13  Barb.  183.) 

An  order  confirming  a  sale  shall  be  a  conclusive  deter- 
mination of  the  regularity  of  the  proceedings  concerning 
such  gale,  as  to  all  persons  in  any  other  action,  suit  or  pro- 
ceeding whatever.     (Civ.  Code,  g  93,  Subd.  4.) 
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The  objection  that  two  or  more  adjacent  parcels  of  land 
were  sold  in  gross  comes  too  late  after  the  time  for  redemp- 
tion has  passed,  in  the  absence  of  fraud,  injury,  mistake  or 
illegality,  or  other  evidence  than  the  mere  return  of  the 
sheriflF.     (Griswold  v.  Simighton,  2  Or.  61.) 

The  objection  that  there  is  no  evidence  that  Mitchell  and 
Dolph  were  lien  creditors  of  Scovell,  or  had  a  right  to  re- 
deem of  the  execution  purchaser,  is  not  well  taken.  The 
recitals  in  the  sheriff's  deed,  although  liable  to  be  dis- 
proved, are  yet  prima  facie  evidence  of  the  facts  recited, 
and  are  sufficient  until  disproved.  {Stafford  v.  Williams^ 
12  Barb.  244;  Jackson  v.  Vanderheyden^  17  Johns.  167;  Jack- 
son V.  Sternbei-g,  20  John.  49;  Jackson  v.  Roberts^  7  Wend. 
83;  Jackson  v.  Eobetis,  11  Wend.  422.) 

The  recitals  in  a  conveyance  for  a  sale  for  taxes  are  not 
evidence  unless  the  statute  so  declares.  The  facts  recited 
must  be  established  aliunde.  A  simple  certificate  of  a  tax 
sale  is  not  entitled  to  be  read  in  evidence  unless  its  execu- 
tion be  first  proved.  (Sharp  v.  Spier y  4  Hill,  76;  Varick  v. 
Tallman,  2  Barb.  113;  Hill  v.  Draper,  10  Barb.  464;  Hoyt 
V.  DiUon,  19  Barb.  644;  Jackson  v.  Shepard,  7  Cow.  88; 
Wilding  v.  Homer,  50  111.  80.) 

One  tenant  in  common  may,  in  an  action  of  ejectment, 
recover  the  possession  of  the  entire  premises  owned  by  him 
and  his  co-tenant,  if  the  evidence  shows  that  they  are  enti- 
tled to  the  possession  thereof  as  against  the  defendant  in 
the  action.  (Stark  v.  Barrett,  15  Cal.  371;  Touchard  v. 
Croio,  20  Cal.  162;  HaH  v.  Robertson,  21  Cal.  346,  348; 
Sharon  v.  Davidson,  4  Nev.  416.) 

By  the  Court,  McArthur,  J. : 

This  was  an  action  of  ejectment  brought  by  Dolph  against 
Barney  and  Holman,  to  recover  possession  of  nine  hundred 
and  twelve  acres  of  land  in  Polk  County,  and  particularly 
described  in  the  complaint.  It  is  alleged  that  Dolph  is  the 
owner  in  fee-simple  of  an  undivided  five-eighths  of  the 
premises  described,  as  tenant  in  common  with  one  Mitchell, 
who  is  the  owner  of  the  remaining  three-eighths,  and  that 
he,  Dolph,  is  entitled  to  immediate  possession  as  against 
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Barney  and  Holman,  who  wrongfully  withhold  possession 
from  him.  Holman  answered  separately,  that  he  had  no 
interest  in  the  premises  except  that  he  was  in  possession  as 
tenant  under  Barney,  and  asked  that  Barney  be  made  sole 
defendant.  Barney  answered  denying  the  allegations  of  the 
complaint,  and  setting  up  title  in  himself  to  a  portion  of  the 
premises  in  dispute,  and  title  in  the  State  of  Oregon  as  to 
the  residue,  and  also  an  outstanding  tax  title  to  the  whole 
tract  in  one  S-  W.  Smith,  unredeemed.  The  reply  denies 
all  the  averments  of  new  matter  in  the  answer,  and  the 
cause  was  tried  upon  the  issues  joined  in  the  pleadings 
filed  by  Dolph  and  Barney. 

Upon  the  trial,  Dolph,  to  prove  his  alleged  title,  offered 
in  evidence  a  patent  from  the  United  States  to  John  Way- 
mire  and  Clarissa  Waymire,  his  wife,  to  six  hundred  and 
forty  acres  of  the  land  in  dispute.  To  this  no  objection 
was  interposed.  Thereupon  Dolph  offered  in  evidence  a 
quitclaim  deed  to  said  six  hundred  and  forty  acres  from 
John  and  Clarissa  Waymire  to  M.  S.  Biggs,  of  daj^  Decem- 
ber 9,  1867.  It  was  admitted  by  the  parties  that  Waymire 
and  wife  were  donees  of  the  United  States,  under  the 
Donation  Act;  also,  that  Clarissa  died  before  the  issuance 
of  patent  or  patent  certificate,  but  that,  before  her  death, 
she  and  her  husband  had  resided  upon  and  cultivated  said 
six  hundred  and  forty  acres,  and  had  performed  all  the  re- 
quirements of  the  act  so  as  to  entitle  them  to  a  patent. 
Objection  was  made  to  the  introduction  of  said  quitclaim 
deed  as  evidence  of  title  in  Dolph  (who  deraigns  title  from 
Biggs),  for  tlie  reason  that,  although  executed  subsequently 
to  the  four  years'  residence  and  cultivation,  and  filing  of 
proofs,  required  by  said  Donation  Act,  yet,  as  it  was  exe- 
cuted before  the  issuance  of  patent  or  patent  certificate,  it 
was  ineffectual  to  carry  the  title. 

The  court  overruled  the  objection,  and  such  ruling  is 
charged  as  error. 

Without  dwelling  upon  the  importance  of  the  question 
presented,  further  than  to  remark  that  it  was  one  of  the 
most  important  that  has  ever  arisen  under  the  Donation 
Act,  we  proceed  at  once  to  its  discussion.    In  Lee  v.  Sum- 
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mers  (2  Or.  266),  this  Court,  having  under  consideration 
the  rights  of  a  donee  of  the  United  States  under  the  act, 
held  the  words  thereof  to  be  words  of  present  grant,  actu- 
ally conveying  the  legal  title  to  the  premises,  and  said: 
'*  When  Congress  grants  lands  in  words  of  present  grant,  the 
legal  title  passes  to  the  grantee.  (13  Pet.  499;  6  Cranch, 
128;  8  Id.  244;  2  Wheat.  198;  12  Pet.  454.)  The  cases 
just  cited  show  that  the  title  vests  immediately  in  the 
donee,  none  the  less  because  the  title  vests  in  him  condi- 
tionally, and  subject  to  be  defeated  by  his  failure  to  com- 
ply with  the  law,  nor  because  the  boundaries  are  yet  to  be 
determined."  Some  time  prior  to  the  rendition  of  the 
opinion  just  cited,  the  case  of  Chapman  v.  School  District 
No,  1,  arose  in  the  United  States  Circuit  Court,  and  Justice 
Deady  (1  Deady,  113),  in  passing  upon  the  character  of  the 
grant,  said:  ''The  donation  law  is  a  grant  in  the  present, 
and  gives  the  fee-simple  to  every  settler  who  avails  himself 
of  its  provisions  from  the  date  of  his  settlement.  (2  How. 
76;  11  Opinions  Attorneys-General,  29.)  True,  until  the 
completion  of  the  subsequent  conditions  of  residence  and 
cultivation,  and  proof  thereof,  it  is  an  estate  upon  condition 
— what  is  known  at  common  law  as  a  base  or  conditional  fee, 
subject  to  be  defeated  or  lost  by  a  failure  to  perform  the 
conditions  upon  which  it  is  held.  But  it  is  an  estate  in 
fee  nevertheless,  and  upon  the  completion  of  the  residence 
and  cultivation,  or  other  conditions,  it  becomes  absolute 
and  unqualified.'''  In  La7nb  v.  Davenport  (1  Sawyer,  632), 
Justice  Sawyer  held  the  terms  of  the  act  to  be  terms  of 
present  grant,  notwithstanding  the  grant  itself  was  liable 
to  be  defeated  by  a  failure  to  perform  the  conditions  sub- 
sequent. 

To  the  views  of  the  character  of  the  grant,  as  expressed 
in  the  opinions  referred  to,  we  yield  our  full  assent,  and 
hold  the  Donation  Act  to  be  a  grant  in  prcesenti  of  an  estate 
in  fee,  subject  to  be  defeated  by  non-compliance  with  the 
conditions  subsequent  therein  expressed.  Upon  the  com- 
pletion of  the  residence  and  cultivation  required  by  the 
fourth  section,  the  conditions  of  defeasance  no  longer  at- 
tached, and  the  estate,  from  a  base  or  qualified  fee,  became 


Dec.  1874.]  Dolph  v.  Barney.  203 

Opinion  of  the  Court — McArthur,  J. 

a  fee-simple  absolute,  which,  by  relation,  must  he  held  to 
haTe  had  its  iuception  at  the  date  when  the  donees  first 
entered  upon  the  land  with  the  intention  of  complying 
with  the  requirements  of  the  law. 

The  title  of  John  and  Clarissa  Waymire  jin  no  way  de- 
pended upon  the  issuance  of  patent,  for  the  issuance 
thereof  under  this  act  is  a  ministerial  act;  and  the  patent 
itself  mere  evidence  of  title.  Even  if  this  were  not  so,  still 
their  right  to  a  patent  having  vested,  they  must  be  regarded 
as  having  the  patent.  (Stark  v.  Starrs,  6  Wall.  402.) 

As  against  this  position,  counsel  for  appellant  cite  Gib- 
son V.  Chouteau  (13  Wall.  102).  In  that  case  Justice  Field, 
who  delivered  the  opinion,  quotes  from  the  opinion  of  the 
court  in  Bagndl  v.  Brodetick  (13  Pet.  450),  as  follows: 
"Congi-ess  has  the  sole  power  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States;  and  the 
whole  legislation  of  the  Federal  Government,  in  reference  to 
the  public  lands,  declares  the  patent  the  superior  and  con- 
clusive evidence  of  legal  title.  Until  its  issuance  the  fee  is 
in  the  Government,  which  by  the  patent  passes  to  the 
grantee,  and  he  is  entitled  to  recover  in  ejectment."  Both 
these  cases  arose  under  an  act  of  Congress  of  February  17, 
1815,  for  the  relief  of  the  New  Madrid  sufferers.  In  the  first 
section  of  that  act  it  is  provided  that  those  owning  lands 
which  were  injured  by  the  earthquake  of  November  10,  1812, 
*'shallbeand  they  are  hereby  authorized  to  locate,"  etc. 
(3  Stat,  at  Large,  211.)  Those  words  do  not  import  a 
present  grant,  as  do  the  words  "there  shall  be  and  hereby 
is  granted,"  etc.,  in  the  fourth  section  of  the  Donation  Act 
of  September  27,  1850.  (9  Stat,  at  Large,  497.) 

While,  therefore,  we  are  not  disposed  to  question  the 
correctness  of  the  ruling  in  Bagndl  v.  Broderick,  or  in  Gib- 
son V.  Chouteau,  we  do  not  think  that  they  are  parallel  cases 
to  the  one  before  us,  nor  do  we  think  that  the  patent  is  the 
Bnperior  and  conclusive  evidence  of  legal  title  to  lands 
granted  under  all  other  acts  of  Congress.  In  Wilcox  v. 
Jackson  (13  Pet.  486),  which  arose  under  the  Pre-emption 
Act  of  June  19,  1834  (4  Stat,  at  Large,  678),  Justice  Bar- 
bour, having  decided  that  nothing  but  a  patent  passes  a 
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perfect  and  consummate  title,  excepts  from  this  general 
rule  that  class  of  cases  where  an  act  of  Congi*ess  grants 
lands,  as  is  sometimes  done,  in  words  of  present  grant.  The 
Donation  Act  must  certainly  be  regarded  as  falling  within 
the  excepted  class. 

Having  reached  the  conclusion  that  the  title  vested  in 
virtue  of  the  act,  the  question  arises  whether  John  and 
Clarissa  Waymire  had  power  to  alienate  their  estate.  The 
quitclaim  deed  *  to  Biggs  was  executed  in  1867,  long  after 
they  had  complied  with  the  conditions  of  the  Donation  Act, 
and  made  due  proof  thereof,  but  before  the  issuance  of 
patent. 

Under  the  proviso  in  the  fourth  section,  all  future  con- 
tracts for  the  sale  of  lands  granted  were  declared  void.  By 
the  amendatory  act  of  July  17,  1854,  that  proviso  was  re- 
pealed, and  since  that  time  donees  have  had  full  power  of 
alienation  in  all  cases  where  they  had  resided  upon  the  land 
for  four  years  and  made  the  proper  proof  of  residence  and 
cultivation.  The  original  and  amendatory  acts,  being  in 
pari  materia^  must  be  construed  together.  Hence,  since 
the  passage  of  the  amendment  of  1854,  where  married  per- 
sons have  complied  with  the  provisions  of  the  original  act, 
and  either  have  died  before  patent  issues,  the  survivor  and 
children,  or  heirs  of  the  deceased,  are  entitled  to  the  share 
or  interest  of  the  deceased  in  equal  proportions,  except 
where  the  deceased  has  otherwise  disposed  of  it  by  testa- 
ment, or  has  alienated  it  by  deed  duly  executed  according 
to  law.  Therefore  the  quitclaim  deed  from  John  Way- 
mire and  Clarissa,  his  wife,  to  M.  S.  Biggs,  was  executed 
at  a  time  when  they  had  full  power  of  alienation. 

In  this  connection  it  must  be  borne  in  mind  that  under 
our  statute  a  deed  of  quitclaim  and  release,  of  the  form  in 
common  use,  is  sufficient  to  pass  all  the  estate  which  a 
grantor  can  lawfully  convey  by  a  deed  of  bargain  and  sale, 
(Mis.  L.,  ch.  6,  §3.) 

The  bill  of  exceptions  shows  that  the  patent  was  issued 
to  John  Waymire  and  wife.  From  the  analogies  of  Ixxmb 
V.  DavenpoH  (18  Wall.  317),  we  are  of  opinion  that  as  the 
sale  of  Waymire  and  wife  to  Biggs  was  valid  it  was  binding 
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upon  the  title  which  would  otherwise  haye  come  to  her 
heirs  by  reason  of  her  death. 

After  the  admission  of  the  quitclaim  deed  from  the  Way- 
mires  to  Biggs,  the  appellant's  counsel,  though  somewhat 
irregularly,  offered  to  introduce  evidence  tending  to  show 
that  Clarissa  Waymire  did  not  sign  the  same  freely  and  vol- 
untarily, and  that  she  did  not  acknowledge  the  same  sepa- 
rate and  apart  from  her  husband.  The  respondent's  coun- 
sel objected,  and  the  court  sustained  the  objection,  which 
ruling  is  charged  as  error. 

That  a  deed  may  be  set  aside,  or  the  enforcement  of  its 
terms  successfully  resisted,  on  the  ground  of  fraud  or  im- 
position, when  the  deed  is  itself  the  subject  of  litigation  in 
a  court  of  equity,  is  a  well-settled  and  a  familiar  principle; 
but,  in  an  action  of  ejectment,  we  are  of  opinion  that  no 
evidence  should  be  received  to  invalidate  an  acknowledg- 
ment of  a  deed  when  such  acknowledgment  meets  the  re- 
quirements of  the  statute.  The  certificate  of  acknowledg- 
ment to  the  deed  of  John  Waymire  and  Clarissa,  his  wife, 
to  Biggs,  comes  up  wifch  the  bill  of  exceptions,  and  an  in- 
spection thereof  shows  that  it  conforms  to  the  statute.  In 
all  such  cases  the  deed  may  be  read  in  evidence  without 
further  proof  thereof.     (Mis.  L.,  ch.  6,  g  22.) 

We  have  examined  the  authorities  relied  upon  by  appel- 
lant's counsel.  Some  of  them  seem  to  support  the  position 
taken,  but  most  of  them  will,  upon  examination,  be  found 
to  be  cases  where  the  evidence  offered  was  designed  to  sup- 
ply proof  of  facts  necessary  to  give  validity  to  the  acknowl- 
edgment. With  these  we  have  nothing  to  do;  the  others 
we  will  proceed  to  examine. 

The  case  ©f  Jackson  v.  Humphrey  (1  John.  497)  was  an 
action  of  ejectment  tried  in  1806.  The  principal  point  in 
controversy  was  in  relation  to  the  admission  of  certain  tes- 
timony tending  to  show  that  the  judge,  before  whom  the 
proof  of  the  execution  of  a  certain  deed  was  taken,  was,  at 
the  time  of  taking  the  same,  out  of  the  jurisdiction  of  the 
State. 

The  testimony  was  declared  admissible.  The  report  of 
the  case  is  very  meagre,  and  the  opinion  is  not  so  apparently 
well  considered  as  to  be  ranked  as  an  approved  precedent. 
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Jack&on  v.  Schoonmaker  (4  John.  160)  was  an  action  of 
ejectment  tried  in  1809.  A  deed  was  introduced  and  its  ad- 
mission objected  to,  because  there  was  no  evidence  of  pos- 
session accompanying  it,  and  therefore  not  to  be  received 
as  an  ancient  deed.  An  offer  was  also  made  to  show  that 
one  of  the  grantors  was  non  compos  mentis  at  the  time  of  the 
acknowledgment.  The  court  held  that  the  certificate  of  the 
proof  or  acknowledgment  of  a  deed,  taken  before  a  judge, 
is  not  conclusive,  but  the  party  affected  by  the  deed  may 
contest  its  validity  and  the  force  and  effect  of  the  formal 
proof. 

Jaclcson  v.  Haynei'  and  Jackson  v.  Ferguson  (12  John.  468) 
were  actions  of  ejectment  tried  in  1815.  The  title  of  both 
parties  was  derived  from  the  same  source.  The  question  in 
these  cases  was  whether  a  certain  assignment,  indorsed  on 
a  certain  lease,  was  fraudulent  and  void.  The  point  decided 
was,  that  where  an  illiterate  man  is  induced  to  sign  a  deed 
by  a  misrepresentation  of  its  nature  and  contents,  the  deed 
is  void. 

Jackson  v.  Perkins  (2  Wend.  304)  was  an  action  of  eject- 
ment tried  in  1829.  The  material  question  was  as  to  the 
delivery  of  the  deed.  The  only  evidence  of  its  delivery  was 
the  proof  of  its  execution  by  one  of  the  subscribing  wit- 
nesses, before  a  master  in  chancery,  for  the  purpose  of  put- 
ting it  upon  record.  Among  other  things  the  court  de- 
clared that  proof  or  acknowledgment  is  ex  parte,  and  any 
person  who  may  be  affected  by  the  deed  may,  at  any  time, 
question  its  validity  and  show  that  in  fact  it  was  not  duly 
executed  or  delivered.  The  cases  in  4  and  12  Johnson, 
supra,  are  cited  in  support  of  this  position. 

These  cases  were  all  tried  under  the  general  ^ssue,  and,  as 
near  as  can  be  ascertained,  under  a  statute  which  declared 
that  *'  neither  the  certificate  of  acknowledgment  or  of  proof, 
nor  the  record,  is  conclusive,  but  may  be  rebutted  and  the 
force  and  effect  thereof  contested  by  any  party  affected 
thereby.  If  the  contestant  shows  that  the  proof  was  taken 
on  the  oath  of  an  interested  or  incompetent  witness,  neither 
the  conveyance  nor  record  can  be  received  in  evidence  until 
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established  by  other  competent  proof."     (1  Kev.  Stat.  759, 

2 17.)      ■ 

We  have  been  unable  to  find  any  cases  in  New  York, 
since  the  adoption  of  the  Code,  holding  the  doctrine  of  the 
cases  just  noticed. 

Edgerton  v.  Jones  (10  Minn.  427)  is  not  in  point.  That 
was  an  action  brought  by  the  plaintiff  against  A.  B.  Jones, 
Mary  M.  Jones,  his  wife,  and  others,  to  foreclose  a  mortgage 
purporting  to  be  executed  by  defendants,  A.  B.  and  Mary  M. 
Jones.  The  only  issues  made  in  the  pleadings,  material  to 
the. points  decided,  are  in  regard  to  the  execution  and 
acknowledgment  of  the  mortgage  by  defendant,  Mary  M. 
Jones.  The  cause  was  tried  by  &  referee,  who  admitted 
parol  testimony  to  contradict  the  official  certificate  of  the 
acknowledgment  of  the  mortgage.  This  the  court  held  not 
to  be  error.  We  presume  that  in  a  suit  in  equity,  and  upon 
issue  joined  by  the  pleadings,  it  would  hot  be  contended 
that  evidence  tending  to  contradict  a  certificate  of  acknowl- 
edgment would  not  be  admissible.  In  the  opinion,  in  the 
case  just  cited,  it  is  stated  that  the  question  presented  was 
fully  discussed  and  decided  in  Dodge  v.  HoUingshead  (6  Minn. 
25).  That  case  has  not  been  furnished  us,  and  we  have 
been  unable  to  ascertain  the  length  to  which  it  goes.  It  is 
evident,  however,  that  the  opinion  did  not  meet  with  the  un- 
qualified approval  of  the  court  in  Edgeiion  v.  Jones j  for,  after 
referring  to  Dodge  v.  HoUingshead,  it  is  said,  "We  acquiesce 
in  the  conclusion  arrived  at,  so  far  as  the  case  at  bar  is  con- 
cerned." 

We  are  of  opinion  that  the  true  rule  upon  this  question  is 
that  laid  down  in  Graham  v.  Anderson  (42  111.  514).  That 
case  was  much  stronger  than  the  one  before  us,  for  there 
were  allegations  touching  privy  examination  of  the  wife,  etc. 
The  court,  after  discussing  some  other  features  of  the  case, 
said:  ''But  another  more  important  question  remains,  and 
that  is,  in  the  absence  of  fraud  or  imposition,  in  proving  the 
execution  of  a  deed  by  a  wife,  is  parol  evidence  admissible 
in  an  action  of  ejectment  to  impeach  the  certijificate  ?  We 
have  examined  the  authorities  on  this  point,  and  we  think 
where  the  certificate  of  the  privy  examination  of  a  married 
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^oman  is  in  the  form  required  by  statute,  it  is  not  sufficient, 
in  order  to  impeach  it,  to  allege  that  there  was  no  private 
examination,  that  she  did  not  acknowledge  the  deed  as  her 
act  and  deed,  that  she  did  not  release  her  homestead  right. 
There  must  be  some  allegation  of  fraud  or  imposition  prac- 
ticed toward  her,  some  fraudulent  combination  between  the 
parties  interested  and  the  officer  taking  the  acknowledg- 
ment." (3  H.  &  McH.  321;  3  Whart.  Pa.  667;  6  Texas, 
208.)  Green  v.  Godfrey  (45  Maine,  25),  which  was  an  action 
of  ejectment,  is  to  the  same  effect. 

We  are  therefore  of  opinion  that  in  an  action  of  eject- 
ment, where  the  certificate  of  the  officer  as  to  the  acknowl- 
edgment appears  on  its  face  to  be  in  substantial  compliance 
with  the  statute,  parol  evidence  to  impeach  it  is  inadmissi- 
ble, unless  there  are  allegations  in  the  pleadings  to  war-* 
rant  it. 

The  respondent  offered  in  evidence  a  certified  copy  of  a 
deed  from  Outhouse,  executed  in  the  capacity  of  Superin- 
tendent of  Common  Schools  for  Polk  County,  to  Biggs,  for 
two  hundred  and  seventy-two  acres  of  land,  the  residue  of 
the  tract  in  controversy.  The  appellant's  counsel  objected, 
and  urged  as  a  reason  therefor  that  no  foundation  was  laid 
for  its  introduction.  The  court  below  overruled  the  objec- 
tion, which  ruling  is  charged  as  error. 

It  is  contended  that  before  a  deed  executed  by  a  school 
superintendent  to  school  land  belonging  to  the  State,  after 
sale  made,  can  be  admitted  as  evidence,  it  must  first  be 
shown  that  the  said  officer  had  authority  to  sell  the  land,  to 
execute  the  deed,  and  that  he  had  fully  complied  with  all 
requirements  of  the  statutes  in  relation  thereto. 

This  deed  refers  to  the  act  of  the  Legislative  Assembly 
in  virtue  of  which  it  was  executed,  and  bears  upon  its  face 
evidence  of  having  been  executed  according  to  the  require- 
ments prescribed  by  the  act.  This  is  not  one  of  the  cases  in 
which  the  power  of  the  grantor  must  first  be  shown  in  order 
to  let  in  the  deed.  It*is  to  all  intents  and  purposes  a  pat- 
ent of  the  State  of  Oregon;  and,  until  the  contrary  is  shown, 
we  must  presume  that  it  was  regularly  executed  and  deliv- 
ered by  one  having  authority  so  to  do.     That  a  person  act- 
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ing  in  a  public  office  was  regularly  appointed  to  it,  and  that 
official  duty  has  been  regularly  performed,  are  declared  to 
be  presumptions  of  law  by  the  Code.  (Giv.  Code,  g  766, 
Subd.  14,  15.)  Besides,  it  is  the  duty  of  the  courts  to  take 
judicial  notice  of  the  public  and  private  acts  of  the  legisla- 
tive department.  The  court,  being  charged  with  knowledge 
of  the  law  under  which  Outhouse  acted,  and  the  presump- 
tions referred  to  applying  to  him  and  his  deed,  did  not  err 
in  overruling  the  objection.  If  regular  on  its  face,  as  it  is, 
the  burden  of  proof  was  upon  appellant  to  show  want. or 
excess  of  authority.   (People  v.  Mauran,  5  Denio,  398.) 

At  this  point  appellant's  counsel  oflFered  to  show  by  the 
record  of  deeds  which  was  in  court,  that  the  certified  copy 
of  the  Outhouse  deed,  which  had  been  admitted  as  evi- 
dence, was  not  a  true  copy  of  the  record.  At  that  stage  of 
the  trial  such  oflfer  was  irregular.  Some  system  and  order 
must  be  observed  in  the  trial  of  a  cause.  (Civ.  Code, 
g  194.)  We  have,  however,  examined  into  the  assignment 
of  error,  based  upon  the  ruling  of  the  court  below,  in 
refusing  to  admit  the  record.  The  bill  of  exceptions 
does  not  show  whereiu  there  was  any  material  difference 
between  the  certified  copy  and  the  record.  If  there  was 
none,  no  error  was  committed  in  refusing  to  admit  the 
record.  Error  must  be  shown  affirmatively.  We  must  pre- 
sume that  there  was  no  substantial  variance  between  the 
certified  copy  and  the  record,  in  the  absence  of  anything 
showing  that  there  was.  It  does  appear,  however,  by  the 
bill  of  exceptions,  that  "said  record  was  interlined  and 
erased  and  mutilated."  Under  such  circumstances,  we  are 
of  opinion  that  the  party  offering  an  interlined,  erased  or 
mutilated  record,  should  also  offer  to  fully  and  satisfactorily 
explain  the  interlineations,  erasures  and  mutilation,  espe- 
cially where  what  purports  to  be  a  certified  copy  is  fair  upon 
its  face,  and  regularly  and  formally  drawn.  The  admission 
of  interlined,  erased  or  mutilated  records  is  a  matter  of  a 
very  serious  character,  and  where  it  is  sought  to  contradict 
a  certified  copy  by  such  record,  we  think  the  offer  should 
be  to  show  that  the  certified  copy  was  not  a  true  copy  of  the 
record  at  the  time  when  it  purports  to  have  been  transcribed. 

Vol.  v.— 14 
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The  court  admitted  a  number  of  deeds  from  Biggs,  Ha- 
worth,  Scovell  and  Thayer,  overruling  the  objections  of 
appellant's  counsel.  As  error  is  charged  in  each  instance, 
and,  as  the  point  presented  and  argued  covers  each  deed, 
we  have  considered  these  assignments  of  error  together. 

The  objection  to  the  admission  of  the  deed  from  Biggs 
to  Haworth  is  based  upon  the  assumption  that  Biggs  had 
not  been  shown  to  have  become  possessed  of  the  title  to 
the  entire  tract.  As,  in  our  opinion,  the  Waymire  deed 
carried  to  Biggs  the  six  hundred  and  forty  acres,  and  the 
Outhouse  Jeed  carried  to  him  the  two  hundred  and  seventy- 
two  and  ninety-six  one-hundredths  acres,  this  objection 
cannot  be  sustained.  The  fact  that  the  deed  from  Biggs  to 
Haworth  antedates  the  deed  from  Waymire  and  wife  to 
Biggs,  is  a  matter  o!  no  consequence,  for  it  contains  a  cov- 
enant of  warranty,  and  had  the  effect  to  immediately  trans- 
mit to  Haworth  any  after-acquired  estate  of  his  grantor. 
(Jackson  v.  Murray,  12  John.  201;  Jackson  v.  Stevens,  13 
John.  316;  Jackson  v.  Hubble,  1  Cowen,  613;  Bank  of  Utica 
v.  Mersereau,  3  Barb.  Ch.  528.) 

The  objections  to  the  admission  of  the  deeds  from  Ha- 
worth to  Scovell,  from  Scovell  to  Thayer,  and  from  Thayer 
to  Dolph,  were  that  no  title  had  been  shown  in  Haworth, 
or  Scovell,  or  Thayer.  Having  reached  the  conclusion  that 
Biggs  had  title,  these  objections  cannot  prevail. 

The  respondent  offered  in  evidence  a  certified  transcript 
of  a  judgment  of  the  County  Court  of  Marion  County,  as 
a  portion  of  one  of  the  links  in  his  chain  of  testimony. 
Appellant's  counsel  objected,  for  the  reasons  that  the  trial 
was  had  by  the  court  without  the  intervention  of  a  jury; 
that  the  judgment  entry  did  not  show  that  jury  had  been 
waived,  and  that  there  were  no  findings  of  the  court  to 
support  the  judgment.  The  transcript  was  admitted,  not- 
withstanding the  objection,  and  this  is  charged  as  error. 
The  bill  of  exceptions,  and  accompanying  exhibits,  show 
this  to  have  been  a  judgment  in  favor  of  Mallory  et  al., 
and  against  Ezra  Scovell/  Barney  is  in  no  way  connected 
with  it. 

Counsel  claim  that  this  judgment  is  a  nullity,  for  the 
reason  that  it  shows  the  defects  mentioned  in  the  objection. 
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The  judgment  of  the  County  Court  of  Marion  County  is 
not  a  void  judgment;  and,  in  view  of  the  authorities,  we 
are  not  at  liberfcy  to  declare  it  a  mere  nullity,  because  the 
journal  entry  does  not  contain  the  findings  of  fact.     It  is 
irregular  and  erroneous,  and  the  irregularities  and  errors 
would  doubtless  have  been  corrected  upon  appeal.     The 
attack  now  made  upon  it  is  collateral,  and  by  a  stranger. 
Error  does  not  render  a  judgment  void  when  attacked  col- 
laterally.    A  judgment  is  only^void  when  the  court  render- 
ing it  had  not  jurisdiction  of  the  parties  to  the  judgment, 
or  the  subject-matter  of  the  controversy.      In  Wimton  v. 
Affcdlei*  (49  Mo.  267),  which  was  ejectment,  a  similar  ques- 
tion to  that  raised  in  this  case  was  presented.     There  were 
some  irregularities  in  entering  the  judgment,  which  was 
offered  in  evidence,  and  the  court  held  that  the  parties  at- 
tacking the  judgment,  being  strangers  to  that  record,  had 
no  right  to  attack  it  collaterally,  and  thereby  call  in  ques- 
tion the  alleged  irregularities.     We  have  examined  all  the 
authorities  cited  by  appellant's  counsel  upon  this  point 
which  we  have  been  able  to  procure,  and  the  cases  are 
rendered  inapplicable,  for  the  reason  that  they  are  direct 
attacks  upon  the  judgments  by  appeal. 

Bespondent  then  offered  a  copy  of  an  execution  on  said 
judgment  in  the  County  Court  of  Marion  County,  and  the 
return  thereon,  together  with  the  notices  of  a  sale  of  the 
property  in  question  to  satisfy  the  same.  Appellant's  coun- 
sel objected,  for  the  reason  that  the  premises  were  sold  as 
a  whole,  and  not  in  separate  parcels;  and  for  further  reason, 
that  the  notices  described  three  several  executions  in  three 
different  causes.  This  testimony  was  admitted  against  the 
objection,  and  error  is  charged  therefor.  We  think  the 
case  of  Giisioold  v.  StoughUm  (2  Or.  61),  settles  this  point 
against  the  appellant.  The  court  then  had  under  consider- 
ation, among  other  matters,  the  words  ''when  the  sale  is  of 
real  property,  and  consisting  of  several  known  lots  or  par- 
cels, they  shall  be  sold  separately,"  which  occur  in  g  20,  p. 
124,  of  the  statute  of  1855;  and  it  was  held  that  that  pro- 
vision was  directory,  and  not  mandatory  in  its  application. 
The  identical  language  occurs  in  g  289  of  the  Civil  Code. 
The  question,  therefore,  is  no  longer  an  open  one. 
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The  order  of  the  County  Court,  confirming  the  sale,  en- 
tered February  2,  1874,  was  then  admitted  against  the  ob- 
jections of  the  appellant's  counsel,  who  contended  that, 
from  the  proceedings  previously  offered  being  iiTCgular  and 
void,  the  same  was  inadmissible.  We  have  already  ex- 
pressed our  opinion  upon  so  much  of  this  objection  as  re- 
feiTcd  to  the  proceedings  previously  offered,  and  but  one 
question  is  left,  that  is,  as  to  thg  effect  of  the  order.  This 
question  also  grows  out  of  the  previous  objection,  and  both 
objections,  so  far  as  relates  to  this  question,  will  now  be 
considered. 

When  a  motion  is  made  for  the  confirmation  of  a  sale 
upon  execution  it  is  the  duty  of  the  court  to  examine  into 
the  regularity  thereof,  and  before  ordering  confirmation  to 
see  that  all  the  requirements  of  the  statute  have  been  com- 
plied with.  After  the  order  has  been  made  confirming  the 
sale;  the  regularity  thereof  cannot  be  questioned,  for  it  is 
provided  by  §  293,  subdivision  4,  of  the  Code,  that  *'an 
order  confirming  a  sale  shall  be  a  conclusive  determination 
of  the  regularity  of  the  proceedings  concerning  such  sale, 
as  to  all  persons  in  any  other  action,  suit  or  proceeding 
whatever."  The  statute  settles  this  point  against  the  ap- 
pellant. 

(Exception  was  also  taken  to  the  admission  of  the  sheriff's 
deed,  executed  after  the  sale,  upon  the  execution  issued  on 
the  judgment  of  the  County  Court,  which  has  already  been 
considered.  We  are  of  the  opinion  that  it  was  not  error  to 
admit  the  deed.  The  necessary  and  preceding  steps  hav- 
ing been  all  properly  taken,  a  sheriffs  deed  is  evidence  of 
title  in  the  grantee,  and  the  recitals  therein  are  prima  facie 
and  are  sufiScient  evidence  of  the  facts  recited  until  dis- 
proved. {Jackson  v.  SleiiThergy  20  John.  49;  Stafford  v. 
WiUiams,  12  Barb.  244;  Jackson  v.  Boberts,  12  AVend.  422.) 

The  respondent  then  rested  his  case,  and  the  appellant 
offered,  without  objection,  a  deed  from  Scovell  to  himself 
for  the  entire  tract  in  controversy,  which  deed  was  dated 
prior  to  the  deed  from  Scovell  to  Thayer,  and  prior  also  to 
the  judgment  upon  which  was  based  the  sheriff's  deed 
already  mentioned.     Thus  it  will  be  seen  that  both  appel- 
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lant  and  respondent  claim  under  Scovell,  and  this  fact  is 
important  in  its  bearing  upon  many  questions  raised  by  the 
appellant's  counsel.  Had  the  court  below  erred  (which  it 
did  not)  in  its  rulings  upon  any  of  the  questions  in  relation 
to  admission  of  evidence  prior  to  the  admission  of  the  deed 
from  Scovell  to  said  Thayer,  and  the  judgment,  execution, 
sale,  order  of  condrmation  and  sheriff's  deed,  already  suffi- 
ciently described,  the  appellant,  it  seems  from  the  author- 
ities, could  not  be  considered  as  having  been  prejudiced 
thereby,  for  the  rule  is,  that  when  both  parties  derive  their 
title  from  the  same  person,  neither  is  at  liberty  to  deny  that 
such  person  had  title.  {Hightoioii  v.  WUliams,  38  Geo.  601 ; 
Gaines  v.  New  (h^leana^  6  Wall.  715.) 

In  relation  to  the  quitclaim  deed  from  Waymire  to  Bar- 
ney (subsequent  in  date  to  the  deed  from  Waymire  and  wife 
.to  Biggs),  attention  need  only  be  attracted  to  the  conclusion 
reached  upon  the  first  point  presented  in  this  case  in  order 
to  show  that  Waymire,  when  he  executed  the  deed  to  Bar- 
ney, had  no  estate  in  the  lands  described;  and  from  the 
views  already  expressed  it  also  becomes  apparent  that  the 
deed  from  Mary  Waymire  (admitted  to  be  the  daughter  of 
John  and  Clarissa)  conveyed  no  estate  to  the  appellant. 

Appellant's  counsel  offered  to  introduce  in  evidence  a 
certificate  of  the  sheriff  of  Polk  County,  showing  a  sale  of 
the  lands  in  controversy  to  one  S.  W.  Smith,  for  the  taxes 
for  the  year  1872.  Upon  objection,  the  court  below  refused 
to  admit  the  certificate,  for  the  reason  that  no  proper  foun- 
dation had  been  laid  therefor.  This  ruling  is  charged  as 
error.  It  is  insisted  that  the  tax  certificate  is  regular,  and 
that  when  a  purchaser  at  a  tax  sale  pays  his  money  upon 
the  acceptance  of  his  bid  and  receives  his  certificate  from 
the  sheriff,  he  is  entitled,  instanter,  to  the  possession  of  the 
premises  purchased,  or  to  the  rents  and  profits,  if  the  same 
are  under  an  unexpired  lease,  and  his  right  then  becomes 
vested.     ^  ' 

The  certificate  of  purchase  at  a  tax  sale  does  not  convey 
a  legal  title;  it  is,  however,  evidence  of  an  equitable  title 
to  the  land;  and  enables  the  purchaser  to  call  in  the  legal 
title.  (8  Ohio,  216.)    As  an  officer  in  selling  land  for  delin- 
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queut  taxes  exercises  a  mere  naked  power,  based  upon 
statutes  in  derogation  of  the  common  law,  a  party  desiring 
to  avail  himself  of  a  certificate  of  the  character  of  the  one 
under  consideration  for  any  purpose,  must  show,  step  by 
step,  that  everything  has  been  done  which  the  statute  makes 
essential  to  the  due  execution  of  the  power.  (  Vai^k  v.  Tall- 
man,  2  Barb.  116.) 

Upon  the  question  whether  the  recitals  in  a  tax  deed  are 
prima  facie  evidence,  we  do  not  pass,  for  that  question  is 
not  before  us,  but  we  are  of  opinion  that  certificates  of  this 
character  should  not  be  admitted  in  evidence  unless  the 
rule  above  stated  is  complied  with. 

A  question  as  to  the  admissibility  of  the  tax  warrant  is 
made  by  the  bill  of  exceptions,  and  was  presented  in  argu- 
ment. The  bill  shows  that  the  warrant  was  offered,  ob- 
jected to  and  refused,  and  exception  allowed.  It  alludes 
to  the  warrant  as  being  attached  to  the  bill  and  made  part 
thereof.  It  is  not,  however,  so  attached,  and  there  is  noth- 
ing to  show  that  any  error  was  committed  in  rejecting  it, 
for,  as  has  been  already  stated,  the  eri'or  must  appear 
affirmatively,  and  not  appearing  affirmatively  we  are  obliged 
to  presume  that,  upon  inspection,  the  court  below  found 
the  warrant  defective  or  improperly  issued,  and  hence 
rejected  it. 

We  are  of  opinion  that  there  was  no  error  in  admitting 
the  decree  of  the  Supreme  Co^rt,  in  the  case  of  Scovell 
against  Barney.  That  decree  was  not  conditional.  It  was 
evidence  tending  to  show  that  the  deed  from  Barney  to 
Scovell,  which  Barney  had  introduced,  was  cancelled.  An 
inspection  of  the  decree,  which  accompanies  the  bill  of 
exceptions,  shows  that  it  was  intended  to  operate  as  a  deed 
in  the  event  that  Barney  did  not  reconvey  to  Scovell  within 
a  certain  time,  and  that  time  having  passed,  and  no  deed 
having  been  executed  and  delivered  by  Barney  to  Scovell, 
the  decree  operated  as  a  deed. 

The  court  below,  among  other  things,  instructed  the 
jury  "that  the  only  evidence  offered  by  defendant  Barney, 
in  support  of  his  claim  to  title,  which  was  admissible  under 
the  rules  of  evidence,  was  the  deed  of  Ezra  Scovell  to  him 
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of  date  February  15,  1870."  This  instruction  was  excepted 
to.  Under  the  view  we  have  taken  of  the  various  and  nu- 
merous questions  presented  in  this  case,  this  instruction 
was  correct,  and  could  not  have  misled  the  jury.  In  the 
instruction  upon  the  decree  of  the  Supreme  Court  and  the 
authority  thereof,  which  was  excepted  to,  there  is  no  error. 
The  instruction  is  a  clear  and  correct  statement  of  the  law. 

The  court  below  also  instructed  the  jury  ''that  one  ten- 
ant in  common  may,  in  an  action  of  ejectment,  recover  the 
possession  of  the  entire  premises  owned  by  him  and  his 
co-tenant,  if  the  evidence  shows  that  they  are  entitled  to 
the  possession  thereof  as  against  the  defendant .  in  the 
action.** 

It  is  charged  that  this  instruction  is  erroneous.  It  is 
not,  however,  for  it  comports  with  the  rule  that  a  tenant  in 
common  of  real  estate  may  recover  the  entire  common 
property  in  ejectment  as  against  a  stranger.  {Sharon  v. 
Davidsmiy  4  Nov.;  Hart  v.  Bohertsoriy  21  Cal.  346.) 

The  appellant  also  charges  t]iat  the  court  below  erred  in 
striking  out  the  cross-bill  filed  by  him.  Barney  had  already 
answered  the  complaint  in  ejectment,  fully  denying  the 
plaintiff's  title,  and  setting  up  title  in  himself,  and  title  in 
another.  Under  such  circumstances  it  is  not  proper  prac- 
tice to  file  a  cross-bill,  under  g  377  of  the  Code.  The  cross- 
bill can  only  be  allowed  when  the  answer  does  not  set  up 
a  complete  legal  defense. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  aflirmed. 
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STATE  OF  OEEGON,  Kespondent,  v.  THOMAS 

GARRAND,  Appellant. 

Be8  Gest2e. — To  make  declarations  a  part  of  the  res  gestce  they  must  be 
contemporaneous  with  the  main  fact;  but  in  order  to  be  contemporane- 
ous they  are  not  required  to  be  precisely  concurrent  in  time. 

Eyidknck — Attempt  to  Esoaps.  —  Evidence  of  attempts  to  escape  by  a 
prisoner  is  admissible  and  tends  to  establish  guilt 

Idem — Dxino  Dbclabations. — Dying  declarations  to  be  admissible  must  be 
shown  to  have  been  made  under  a  consciousness  of  impending  death, 
and  respecting  the  cause  of  the  death. 

iNSTBUcnoNS. — If,  on  a  trial  for  murder,  there  is  no  evidence  of  facts  and 
circumstances  such  as  would,  under  the  law,  reduce  the  crime  charged 
to  manslaughter,  the  judge  may  so  inform  the  jury. 

Good  Chasacteb. — Evidence  of  good  character  when  offered  by  a  prisoner 
ought  to  be  submitted  to  the  consideration  of  the  jury  together  with  the 
other  facts  and  circumstances  of  thd  case,  to  be  weighed  by  them  with 
the  other  evidence  in  the  case,  in  determining  the  guilt  or  innocence  of 
the  accused. 

MuBDEB  IN  THE  FiBST  Deobee — What  CONSTITUTES. — To  Constitute  murder 
in  the  first  degree,  the  killing  must  be  done  purposely  and  of  deliberate 
and  premeditated  malice,  or  in  the  commission  or  attempt  to  commit 
rape,  arson,  robbery  or  burglary. 

MUBDEB  IN  THE  FiBST  DbOBKB— WhAT    DkLIBEBATION    NsCESSABT    TO    CoN- 

stitutb. — There  is  no  length  of  time  fixed  by  the  law  for  the  deliberation 
necessary  to  make  an  offense  murder  in  the  first  degree,  which  would 
otherwise  be  murder  in  the  second  degree;  but  the  evidence  must  show 
that  the  design  to  kill  was  formed  in  cool  blood,  and  not  hastily  upon  the 
occasion.  • 

AppeaIj  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  C.  Broimugh  and  John  M,  Oearin,  for  Appellant. 

J.  J,  Whitney,  District  Attorney;  J.  J.  Miuyhy  and  Boise  dk 
Willis,  for  Respondent. 

By  the  Court,  Burnett,  J. : 

The  defendant  (appellant  herein)  was  tried  at  the  November 
term,  1874,  of  the  Circuit  Court  for  Marion  County,  for  the 
crime  of  murder,' in  killing  Thomas  Hubbard,  and  found 
guilty.     The  case  comes  into  this  Court  on  appeal,  on 
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exceptions  to  the  ruling  of  the  court  below  on  the  admis- 
sion of  evidence,  and  certain  instructions  given  by  the  court 
to  the  jury. 

The  first  objection  is  to  the  testimony  of  the  witness 
Castleman,  as  to  what  the  prisoner  said  soon  after  the  shoot- 
ing took  place,  where  it  was  done. 

This  testimony  was  properly  admitted.  Defendant's 
threat  to  shoot  the  witness  for  simply  inquiring  what  was 
the  matter,  had  a  tendency  to  prove  wickedness  and  malice 
in  the  transaction  that  had  just  before  taken  place. 

To  make  declarations  a  part  of  the  res  geaice  they  must  be 
contemporaneous  with  the  main  fact,  but  in  order  to  be 
contemporaneous  they  are  not  required  to  be  precisely 
concurrent  in  tim^.  If  the  declarations  spring  out  of  the 
transaction,  if  they  elucidate  it,  if  they  are  voluntary  and 
spontaneous,  and  if  they  are  made  at  a  time  so  near  to  it  as 
reasonably  to  preclude  the  idea  of  deliberate  design,  they 
are  then  to  be  regarded  as  contemporaneous.  (Mitcheson  v. 
The  Slate,  11  Geo.  615.) 

The  next  objection  is  that  the  court  erred  in  admitting 
evidence  that  the  prisoner  attempted  to  escape.  This  objec- 
tion is  not  well  taken.  Attempts  to  escape  are  always 
admissible,  and  if  shown,  tend  to  prove  guilt.  (1  Whart. 
g  714.) 

The  next  objection  is  to  the  admission  of  the  testimony  of 
Dr.  Bailey,  the  attending  physician,  as  to  the  declarations 
of  the  deceased  after  he  was  shot. 

It  is  claimed,  first,  that  no  sufficient  ground  was  laid  for 
the  admission  of  the  statements  of  the  deceased,  as  dying 
declarations.  Second,  that  the  declarations  themselves  are 
not  competent. 

Upon  the  first  point  in  this  objection  I  would  remark  that 
it  is  certainly  correct  that  the  declaration  must  be  made 
under  a  consciousness  of  impending  death.  Mr.  Wharton, 
in  his  excellent  work  on  criminal  law,  gives  several  instances 
of  cases  in  which  such  declarations  have  been  rejected,  as 
well  as  those  that  have  been  received.  The  following  case 
is  very  similar  to  the  one  at  bar.  ''A  statement  con- 
cluded with  these  words:   'I  have  made  this  statement 
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believing  I  shall  not  recover.'  At  the  time  it  was  made  the 
deceased  was  in  such  a  state  that  his  death  must  speedily 
follow,  and  he  died  seven  days  afterward.  But  it  appeared 
also  that  shortly  before  he  made  the  declaration  he  had  said 
to  a  constable,  who  asked  him  how  he  was,  *  I  have  seen 
Mr.  Booker,  the  surgeon,  to-day,  and  he  has  given  me  some 
little  hope  that  I  am  better,  but  I  do  not  myself  think  I  shall 
ultimately  recover.' "  Afterwards,  on  the  same  occasion,  he 
said  he  could  not  recover.  It  was  held  that  there  was 
sufficient  evidence  that  the  statement  was  made  under  a 
consciousness  of  impending  death  to  justify  its  reception  in 
evidence.     (1  Whart.,  §  673.) 

In  the  case  of  The  People  v.  Lee  (17  Cal.  79),  the  court 
says:  "There  was  sufficient  foundation  laid  for  the  admis- 
sion of  the  dying  declarations  of  the  deceased.  Her  vound 
was  mortal  and  she  appeared  to  be  fully  aware  of  her  con- 
dition. She  stated  that  she  could  not  live,  and  requested 
her  mother  to  send  for  a  priest." 

In  the  case  at  bar  it  appears  that  soon  after  the  deceased 
was  shot  he  said  to  Dr.  Bailey,  the  witness:  "Doctor,  I  am 
gone."  Could  there  be  a  stronger  expression  of  a  conscious- 
ness of  impending  death?  Men  seldom  think  of  the  great 
event  of  death  till  its  shadow  falls  across  their  own  path- 
way, and  when,  for  the  first  time,  they  realize  the  fact  that 
their  hold  on  this  life  is  almost  gone,  that  they  must  go  out 
upon  the  great  unknown  sea,  it  is  then,  at  that  awful  mo- 
ment, that  you  can  read  the  innermost  thoughts  of  the  soul 
by  the  agonizing  expression  of  the  lips,  and  it  will  be  given 
in  that  language  which  habit  has  made  common  to  the  in- 
dividual. It  further  appears  that  he  told  the  witness  twice 
afterwards  that  he  did  not  think  he  would  recover,  making 
it  a  stronger  case  than  either  the  case  cited  from  Wharton 
or  17  Cal.  It  is  further  objected  that  deceased  was  in  such 
a  condition  of  mental  aberration  as  to  exclude  his  declara- 
tions, but  the  evidence  goes  no  further  than  to  show  that 
deceased,  at  the  time  of  making  said  declarations,  had  con- 
siderable fever  and  had  taken  an  opiate,  but  it  does  not 
appear  that  either  had  affected  his  mind  a  particle,  and  the 
court  cannot  presume  that  he  had  become  insane  in  the  ab- 
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sence  of  any  evidence  of  that  fact.  Upon  tlie  second  point 
it  is  proper  to  state  that,  nnder  the  mle.laid  down  by  Whar- 
ton, dying  declarations  are  admitted  from  the  necessity  of 
the  case  to  identify  the  prisoner  and  to  establish  the  cir- 
cumstances of  the  res  geaice,  or  to  show  transactions  from 
which  the  death  results.  This  would  seem  to  be  the  rule 
as  laid  down  substantially  by  our  own  statute.  It  is  further 
said  that  they  are  not  admissible  to  show  old  malice  on  the 
part  of  the  prisoner  toward  the  deceased,  leaving  the  infer- 
ence that  they  may  be  admitted  to  show  the  malice  of  the 
prisoner  toward  the  deceased  at  the  time  of  the  transaction 
that  resulted  in  the  death  of  the  deceased,  and  that  they  are 
a  part  of  the  res  gestce.  .(1  Wharton,  g  670;  3  Greenleaf, 
gg  15,  144.) 

The  following  are  the  declarations  objected  to,  as  appears 
by  the  bill  of  exceptions:  "The  witness  answered  as  fol- 
lows: 'On  the  second  or  third  day  after  the  shooting,  I 
said  to  the  deceased,  "Tom,  is  it  true  that  after  you  were 
shot  you  were  left  alone  in  the  store  with  Gerrand?"  He 
answered,  ' '  Yes. "  I  said,  ' '  And  did  he  make  you  go  on  your 
knees  and  beg  for  your  life,  or  he  would  shoot  you  dead?" 
He  answered,  "Tes,"  very  feebly,  in  a  whisper.'" 

The  form  and  manner  of  these  answers  of  deceased  to  the 
questions  put  by  the  witness  is  fully  sustained  by  the  case 
of  the  Common^weaUh  v.  Tliomas  Casey  (11  Cush.,  Mass.  417), 
and  had  a  tendency  to  show  how  the  death  of  Hubbard  was 
brought  about.  One  of  the  inquiries  before  the  jury  was 
as  to  the  grade  of  the  offense  committed  by  the  prisoner, 
and  the  fact  that  after  giving  Hubbard  the  fatal  shot  he 
compelled  him  to  get  down  on  his  knees  and  beg  for  his  life, 
tended  to  show  that  Hubbard's  death  was  not  caused  by  the 
provocation  that  he  gave  the  prisoner  at  the  store,  nor  that 
the  design  in  the  prisoner's  mind  to  take  his  life  was  formed 
hastily  upon  that  occasion;  it  further  tended  to  show  that 
the  prisoner  was  guilty  of  an  act  of  brutality  that  could 
have  only  been  born  of  deliberate  and  premeditated  malice, 
and  that  the  fatal  shot  previously  given  was  the  result  of  a 
design  to  take  Hubbard's  life,  formed  and  matured  in  cold 
blood. 
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Human  experience  shows  that,  usually,  passions  suddenly 
excited  soon  subside.  The  passion  which  could  survive  the 
fatal  shooting,  and  which,  so  far  from  subsiding  or  giving 
way  to  remorse,  in  view  of  the  crime  it  had  committed,  and 
of  the  agony  and  helplessness  of  its  victim,  is  capable  of 
the  conduct  described  in  these  dying  declarations,  indicates 
more  than  a  hasty  purpose  formed  on  the  occasion.  The 
jury  might,  and  perhaps  we  would  be  justified  in  saying 
that  they  ought  to,  infer  a  purpose  to  kill  long  formed  from 
malice  so  deep  seated. 

The  next  objection  is  to  that  part  of  the  charge  to  the 
jury  which  is  as  follows:  "There  is  no  evidence  in  this  case 
tending  to  show  in  any  event  that  the  killing  of  Thomas 
Hubbard  was  done  under  such  circumstances  as  to  reduce 
the  crime  to  the  degree  of  manslaughter,  and,  under  the  tes- 
timony in  this  case,  you  can  only  find  one  of  the  following 
three  forms  of  verdict:  1.  Guilty  as  charged  in  the  indict- 
ment; 2.  Guilty  of  murder  in  the  second  degree;  3.  Not 
guilty."  . 

To  ascertain  whether  this  charge  is  erroneous  or  not  it 
will  be  necessary  to  ascertain  whether  there  was  any  evi- 
dence tending  to  establish  the  crime  of  manslaughter;  if 
there  was  it  was  error  in  the  court  to  give  the  instruction 
above  set  forth,  for  the  jury  are  the  exclusive  judges  of  the 
facts  and  of  the  weight  of  the  evidence;  but  if  on  a  trial  for 
murder  there  is  no  evidence  of  facts  and  circumstances  such 
as  would,  under  the  law,  reduce  the  crime  charged  to  man- 
slaughter, the  judge  may  so  inform  the  jury,  and  may  charge 
them  that  they  cannot  consider  the  question  of  manslaughter. 
(27  Cal.  607.) 

In  the  case  last  cited  the  instruction  objected  to  is  as  fol- 
lows: ''In  the  case  that  is  now  being  submitted  to  you  there 
is  no  evidence  on  any  points  or  matters  given  in  proof 
which  reduces  the  crime  charged  in  the  indictment  to  man- 
slaughter; if  the  defendant  be  found  guilty,  therefore,  you 
cannot  consider  the  question  of  manslaughter  upon  the  evi- 
dence in  this  case." 

The  Supreme  Court  of  the  State  of  California,  in  passing 
on  this  instruction,  holds,  that  if  the  instruction  assumed 
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to  pass  upon  the  weight  of  evidence,  it  was  erroneous; 
on  the  other  hand,  if  there  was  a  total  absence  of  all  testi- 
mony as  to  such  facts  and  circumstances  as  would,  under 
the  law,  reduce  the  offense  from  murder  to  manslaughter, 
and  the  instruction  is  to  be  understood  as  declaring  such 
to  be  the  case,  then  it  was  not  erroneous.  Looking  into  the 
transcript  in  this  case  we  see  no  evidence  of  facts  and  cir- 
cumstances that  would  reduce  the  crime  from  murder  to 
manslaughter.  Error  will  not  be  presumed;  it  must  affirm- 
atively appear  from  the  record.  {ffKelly  v.  Taritoi'y  of 
Oregon,  1  Or.  51.) 

The  next  objection  is  to  the  instruction  in  respect  to  the 
effect  of  proof  of  good  character. 

There  is  a  great  conflict  in  the  authorities  as  to  the  effect 
of  evidence  of  this  kind,  and  there  seems  to  be  no  well- 
settled  and  definite  rule  upon  the  subject.  Many  of  the 
authorities  cited  go  further  than  the  court  below  did  in  its 
instruction  on  this  point.  To  show  the  different  views  held 
on  this  subject  I  will  refer  to  some  of  the  authorities  cited. 
Judge  Deady,  in  the  case  of  United  States  v.  Jacob  Mayer, 
instructed  as  follows,  upon  the  question  of  good  character: 
''One  thing  more  as  to  character.  Evidence  h&s  been  in- 
troduced, by  the  defendant,  to  show  that  he  had  a  good 
character  for  truth  and  veracity.  Character  is  only  impor- 
tant as  evidence  when  a  case  is  doubtful.  No  proof  of  good 
character,  against  plain  proof  of  guilt,  can  be  considered,  be- 
cause experience  has  shown  that  the  best  of  men  have  fallen; 
but,  in  cases  of  doubt,  if  it  appears  that  a  man  has  had  a 
good  character  in  the  community  in  which  he  has  lived,  the 
fact  should  be  taken  into  consideration  by  you  as  a  circum- 
stance against  the  probability  of  guilt."  {United  States  y. 
Jacob  Mayer,  1  Deady,  138.) 

The  rule  as  laid  down  by  Bussell  on  Crimes  is  in  the 
following  words :  "It  has  been  usual  to  treat  the  good  char- 
acter of  the  party  accused  as  evidence  to  be  taken  into  con- 
sideration only  in  doubtful  cases.  *  *  *  It  is,  however, 
submitted  with  deference,  that  the  good  character  of  the 
party  accused,  satisfactorily  established  by  competent  wit- 
nesses, is  an  ingredient  which  ought  always  to  be  submitted 
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to  the  consideration  of  the  jury,  together  with  the  other 
facts  and  circumstances  of  the  case."  (2  Eussell  on  Crimes, 
g  785;  3  Greenl.  on  Evidence,  g  25.) 

Admitting  that  the  rule  laid  down  in  Bussell  to  be  cor- 
recty  does  the  instruction  on  this  point  violate  this  rule? 
It  is  true  that  in  the  case  cited  from  43  N.  Y.  it  is  said  by 
the  court  that  evidence  of  good  character  will  sometimes  of 
itself  create  a  doubt,  when  without  it  none  would  exist; 
but  they  did  not  go  so  far  as  to  hold  that  proof  of  good 
character  would  create  such  doubts  as  to  entitle  the  prisoner 
to  an  acquittal,  against  the  other  evidence  in  the  case  sus- 
taining the  charge.  The  case  of  Cancemi  v.  Tlie  People  (16 
N.  T.  16),  as  well  as  the  celebrated  case  of  the  Common^ 
wealth  V.  Webster  (5  Gush.,  Mass.  295),  are  cited  in  the  43d 
N.  Y.  as  sustaining  that  case;  but  neither  of  those  cases  go 
so  far  as  the  case  in  43  N.  Y. ;  and  in  fact  that  portion  of 
the  opinion  in  the  case  last  referred  to  is  to  some  extent 
dictum,  for  the  instruction,  upon  which  they  were  passing, 
held  to  be  erroneous,  is  as  follows:  ''It  is  only  in  cases 
where  you  have  a  well-reasoned  doubt,  a  doubt  logically 
arrived  at,  arising  out  of  all  the  testimony,  that  evidence  of 
good  character  steps  in.*' 

In  the  case  of  The  People  v.  Ashe  (44  Cal.  288),  the  in- 
struction held  to  be  erroneous  is  as  follows:  ''Evidence  of 
good  character  is  entitled  to  no  weight  except  in  doubtful 
cases,"  etc. 

The  instruction  objected  to  in  the  case  at  bar  is  as  fol- 
lows: "The  legitimate  effect,  however,  of  evidence  of  pre- 
vious good  character,  is  not  to  screen  a  person  from  pun- 
ishment for  crime  if  his  guilt  be  satisfactorily  proved;  but 
the  legal  effect  of  such  evidence  is  only  to  strengthen  and 
support  any  reasonable  doubt  which  may  exist  in  the  minds 
of  the  jury  as  to  the  guilt  of  the  accused,  and  it  might  have 
the  effect  in  certain  cases  to  raise  a  doubt,  which  would 
otherwise  not  be  considered  a  reasonable  one,  to  the  stand- 
ard of  a  reasonable  doubt."  We  think  the  ideas  conveyed 
by  the  language  of  this  instruction  are  not  contrary  to  the 
rule  heretofore  referred  to  as  laid  down  by  Mr.  Bussell  in 
his  work  on  crimes,  and  that  it  is  sustained  by  the  case  in 
16  N.  Y.,  as  well  as  the  case  in  5  Gushing. 
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The  rule  laid  down  in  the  16  N.  T.,  above  referred  to,  is 
as  follows:  "The  principle  npon  which  good  character 
may  be  proved  is,  that  it  affords  a  presumption  against  the 
commission  of  the  crime.  This  presumption  arises  from 
the  improbability,  as  a  general  rule,  as  proved  by  common 
observation  and  experience,  that  a  person  who  has  uni- 
formly pursued  an  honest  and  upright  course  of  conduct 
will  depart  from  it  and  do  an  act  so  inconsistent  with  it. 
Such  a  person  may  be  overcome  by  temptation  and  fall  into 
crime,  but  they  are  exceptions;  the  general  rule  is  other- 
wise. The  effect  of  this  presumption  from  character  will 
necessarily  vary  according  to  the  varying  circumstances  of 
different  laws.  It  must  be  slight  when  the  accusatit)n  of 
crime  is  supported  by  the  direct  and  positive  testimony  of 
credible  witnesses,  and  it  will  seldom  avail  to  control  the 
mind  in  cases  where  the  testimony,  though  circumstantial, 
is  reliable,  strong  and  clear.  But  in  cases  where  the  other 
evidence  is  nearly  balanced,  but  slightly  preponderating 
against  the  defendant,  the  presumption  from  the  proof  of 
good  character  id  entitled  to  great  weight  and  will  often 
be  sufficient  to  turn  the  scale  and  produce  an  acquittal.** 

In  the  case  of  the  Commonwealih  v.  Webster,  heretofore 
referred  to,  Chief  Justice  Shaw,  in  charging  the  jury  upon 
tbis  question  of  character,  uses  the  following  language: 
"There  is  one  other  point  remaining  to  which  it  is  neces- 
sary to  ask  your  attention,  and  that  is  the  evidence  of  char- 
acter. There  are  cases  of  circumstantial  evidence  where 
the  testimony  adduced  for  and  against  a  prisoner  is  nearly 
balanced,  in  which  good  character  may  be  very  important 
to  a  man's  defense.  A  stranger,  for  instance,  may  be  placed 
under  circumstances  tending  to  render  him  suspected  of 
larceny  or  other  lesser  crime.  He  may  show  that,  notwith- 
standing these  suspicious  circumstances,  he  is  esteemed  to 
be  of  perfectly  good  character  for  honesty  in  the  community 
where  he  is  known,  and  that  may  be  sufficient  to  exonerate 
him.  But  when  it  is  a  question  of  great  and  atrocious  crim- 
inality, the  commission  of  the  act  is  so  unusual;  so  out  of 
the  ordinary  course  of  things* and  beyond  common  experi- 
ence, it  is  so  manifest  that  the  offense,  if  perpetrated,  must 
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have  been  influenced  by  motivea  not  frequently  operating 
upon  the  human  mind,  that  evidence  of  character  and  of  a 
man's  habitual  conduct  under  common  circumstances  must 
be  considered  far  inferior  to  what  it  is  in  the  instance  of  ac- 
cusations of  a  lower  grade.  Against  facts  strongly  proved, 
good  character  cannot  avail.  It  is,  therefore,  in  smaller 
offenses,  in  such  as  relate  to  the  actions  of  daily  and  com- 
mon life,  as  when  one  is  charged  with  pilfering  and  stealing, 
that,  evidence  of  a  high  character  for  honesty  will  satisfy  a 
jury  that  the  accused  is  not  likely  to  yield  to  so  slight  a 
temptation.  In  such  a  case  where  the  evidence  is  doubt- 
ful, proof  of  character  may  be  given  with  good  effect." 

In  fact,  it  seems  to  be  somewhat  difficult  to  conceive  of  a 
case  in  which  there  would  not  have  to  be  some  doubt  or 
misgiving  in  the  minds  of  the  jury  as  to  the  truth  of  the 
charge  made  against  the  prisoner,  upon  the  evidence  inde- 
pendent of  that  of  character,  before  proof  of  good  character 
alone  would  justify  them  in  finding  a  verdict  of  acquittal 
or  reducing  the  grade  of  the  crime,  especially  when  we  con- 
sider that  the  law  clothes  the  prisoner  witli  the  presumption 
of  innocence  and  good  character  to  begin  with,  and  juries 
are  far  more  likely  to  be  misled  by  being  told  that  proof  of 
good  character  alone  is  sufficient  to  create  a  reasonable 
doubt  upon  which  a  prisoner  should  be  acquitted,  than  to 
be  told  that  it  is  only  where  the  other  evidence  is  nearly 
balanced,  but  slightly  preponderating  against  the  defend- 
ant, that  good  character  would  be  of  any  value.  Evidence 
of  good  character,  when  offered  by  a  prisoner,  ought  to  be 
submitted  to  the  consideration  of  the  jury  with  the  other 
facts  and  circumstances  of  the  case,  to  be  weighed  by  them 
with  the  other  evidence  in  the  case,  in  determining  the  guilt 
or  innocence  of  the  accused. 

The  next  objection  is  to  that  portion  of  the  charge  con- 
tained in  the  following  language:  ''To  constitute  the  delib- 
eration or  malice  aforethought,  which  the  law  contemplates 
as  a  necessary  ingredient  or  element  of  murder  in  the  first 
degree,  it  is  not  necessary  that  the  purpose  or  intention, 
on  the  part  of  the  accused,  to  take  the  life  of  Hubbard,  had 
been  formed  or  resolved  upon  for  any  particular  length  of 
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time  prior  to  the  killing;  but  it  is  sufficient  if  you  are  sat- 
isfied, beyond  a  reasonable  doubt,  from  the  evidence,  at 
some  time  prior  to  the  killing,  the  defendant,  in  cold  blood, 
and  without  provocation  to  excite  his  passion,  conceived  in 
his  mind,  and  resolved  (either  on  condition  that  Hubbard 
would  not  pay  him,  or  otherwise)  to  take  Hubbard's  life, 
and  that  defendant  did,  without  justification,  shoot  and  kill 
Hubbard — whether  at  the  precise  time  of  the  shooting  de- 
fendant was  in  a  passion  or  not,  the  act  would  be  murder 
in  the  first  degree." 

Our  statute  defines  murder  in  the  first  degree  an  the  fol- 
lowing language :  **  If  any  person  shall,  purposely  and  of  de- 
liberate and  premeditated  malice,  or  in  the  commission  or 
attempt  to  commit  any  rape,  arson,  robbery  or  burglary, 
kill  another,  such  person  shall  be  deemed  guilty  of  murder 
in  the  first  degree." 

The  rule,  then,  as  laid  down  is,  that  to  constitute  murder 
in  the  first  degree,  the  killing  must  be  done  purposely  and 
of  deliberate  and  premeditated  malice,  or  in  the  commis- 
sion or  attempt  to  commit  rape,  arson,  robbery,  or  burglary. 
No  definite  time  has  been  fixed  for  the  deliberation  and 
premeditation  necessary  to  make  the  crime  murder  in  the 
first  degree,  which  would  otherwise  be  murder  in  the  sec- 
ond degree;  nor  can  there  be  in  the  very  nature  of  thingis. 
Section  519  of  the  Criminal  Code  furnishes  the  only  test  on 
this  subject,  and  that  reads  as  follows:  ''There  shall  be 
some  other  evidence  of  malice  than  the  mere  proof  of  the 
killing  to  constitute  murder  in  the  first  degree,  unless  the 
killing  was  effected  in  the  commission  or  attempt  to  commit 
a  felony;  and  deliberation  and  premeditation,  when  neces- 
saiy  to  constitute  murder  in  the  first  degree,  shall  be 
evidenced  by  poisoning,  lying  in  wait,  or  some  other  proof 
that  the  design  was  formed  and  matured  in  cool  blood,  and 
not  hastily  upon  the  occasion." 

In  the  instruction  above  referred  to,  the  court  told  the 
jury,  in  substance,  that  in  order  to  convict  the  prisoner  of 
murder  in  the  first  degree,  they  must  believe,  from  the  evi- 
dence, that  he  had  deliberately  made  up  his  mind,  in  cool 
blood,  to  kill  Hubbard,  and  that  he  did  kill  him  without 
Vol.  v.— 15 
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justification.  It  is  a  well-settled  rule  that  the  instructions 
to  the  jury  must  be  applicable  to  the  case  made  by  the  ^yi- 
dence;  and  as  the  evidence  tended  to  show  that  the  prisoner^ 
on  his  way  to  the  store  where  the  shooting  took  place^ 
formed  the  design  to  kill  Hubbard,  and  when  charged  by 
Hubbard  immediately  before  the  shooting,  in  presence  of 
the  witnesses  at  the  store,  with  threatening  to  kill  him  as 
they  came  there,  admitted  that  he  had,  and  there  being  no 
evidence  tending  to  show  that  he  had  abandoned  such  de- 
sign previous  to  the  shooting,  the  instruction  referred  to, 
in  the  light  of  the  testimony  contained  in  the  bill  of  excep- 
tions, must  be  taken  to  be  that  the  killing  in  this  case,  if 
not  justifiable,  was  presumed  to  be  in  pursuance  of  the  de- 
sign previously  formed  to  take  Hubbard's  life,  and  in  this 
view  of  it  we  think  the  charge  ought  to  be  sustained. 

There  is  another  objection  urged  against  that  portion  of 
the  instruction  last  referred  to,  stating  that  it  made  no  differ- 
ence ''  whether  at  the  precise  time  of  the  shooting  defendant 
was  in  a  passion  or  not."  Of  course  the  charge  must  be  taken 
altogether;  and  reading  it  in  that  way,  we  do  not  think  it  is 
open  to  the  objection  urged  against  it.  When  we  consider 
that  under  the  statute,  to  reduce  the  crime  from  murder  to 
manslaughter,  the  killing  must  be  done  without  malice,  ex- 
pi'ess  or  implied,  and  without  deliberation,  upon  a  sudden 
heat  of  passion  which  must  be  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresistible,  and  we 
further  consider  that  in  this  case  there  was  no  evidence  to 
reduce  the  crime  to  manslaughter,  the  defendant  could  not 
have  been  injured  by  that  expression,  for  it  is  contrary  to 
human  experience  that  men  should  remain  cool,  and  not  ex- 
hibit any  passion  when  they  are  taking  the  life  of  their 
fellow-man,  though  they  may  have  coolly  and  deliberately 
made  up  their  minds  to  do  it,  and  it  is  only  where  there 
is  a  provocation,  apparently  sufficient  to  create  a  passion 
that  is  irresistible,  that  the  passion  that  a  party  is  in  will 
cut  any  figure  in  reducing  the  grade  of  the  crime. 

The  Supreme  Court  of  California,  in  the  case  of  The  Peo- 
pie  V.  BecUoba  (17  Cal.  394),  in  construing  a  statute  similar 
to  ours,  says:  "The  acts  of  homicide  by  poison,  etc.,  carry 
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with  them  conclusiye  eyidence  of  premeditation,  and  the 
jury  would  have  no  option  but  to  find  the  prisoner  guilty  in 
the  first  degree,,upQn  proof  of  the  crime;  but  it  does  not 
follow  that  the  same  result  should  not  flow  when  other 
proof  of  deliberation  than  that  afforded  by  the  circum- 
stances existed;  for  the  statute  is  express  that  all  other 
kinds  of  deliberate^  willful  and  premeditated  murder  is 
murder  in  the  first  degree.  To  fall  within  this  class  the 
crime  must  be  premeditated,  willful  and  deliberate."  These 
adjectives  are,  as  used,  nearly  synonymous. 

The  jury,  in  this  case,  under  the  instructions  given  by 
the  court,  and  from  the  evidence,  must  have  found  that  the 
prisoner  formed  the  desigjn  to  kill  Hubbard  before  they 
arrived  at  the  store,  or  at  least  for  a  sufficient  length  of 
time  tQ  deliberate  on  the  subject,  for,  after  being  out  some 
time,  as  appears  by  the  bill  of  exceptions,  they  came  into 
court  and  asked  to  hear  again  the  charge  of  the  court,  in 
regard  to  the  length  of  time  which  must  elapse  between 
the  formation  of  the  design  to  kill  and  the  killing,  to  con- 
stitute deliberation  and  premeditation,  and  render  the 
offense  murder  in  the  first  degree. 

The  last  objection  made  is  to  the  following  action: •"The 
jury,  after  receiving  the  instructions  of  the  court,  and  at 
about  the  hour  of  eight  o'clock  in  the  evening,  before  retir- 
ing to  consider  of  their  verdict,  were  informed  by  his 
houor,  the  judge  of  the  court,  that  he  would  not  adjourn 
the  court  for  two  hours,  but  would  hold  the  court  open 
awaiting  their  verdict,  should  they  agree.  At  about  the 
hour  of  eleven  o'clock  in  the  evening,  his  honor,  the  judge 
of  the  court,  communicated  to  the  jary,  through  the  bailiff, 
a  message  that  he  was  about  to  adjourn  court  for  the  even- 
ing; whereupon  the  jury,  by  message  sent  through  the 
bailiff,  requested  of  his  honor  that  he  would  hold  the  court 
open  for  twenty-five  minutes  longer,  and  when  the  said 
period  of  twenty-five  minutes  had  about  elapsed,  the  jury, 
through  the  bailiff,  requested  of  his  honor,  the  judge  of 
the  court,  that  he  would  not  adjourn  the  court  for  five  or 
ten  minutes  more,  which  request  was  granted."  Under  our 
statute,  the  court  clearly  had  a  right  to  cgmmunicate  with 
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the  jury  through  the  bailiff.  (Civ.  Codp,  g  200.)  And  un- 
less there  was  an  abuse  of  authority  to  the  injury  of  the 
substantial  rights  of  the  appellant,  the  judgment  will  not 
be  reversed  on  that  ground. 

In  the  case  in  Ist  Pickering,  the  court  had  sent  instruc- 
tions to  the  jury,  without  the  knowledge  or  consent  of  the 
parties  to  the  action,  and  though  that  practice  had  been  ac- 
quiesced in  for  a  long  time,  the  Supreme  Court  thought  it 
had  better  be  stopped.  No  doubt  that  was  a  correct  con- 
clusion, especially  when  we  consider  that  their  statute  had 
no  provision  like  ours,  allowing  a  communication  to  be 
made  upon  the  order  of  the  court. 

It  does  not  appear  that  any  substantial  right  of  the  ap- 
pellant was  injured  by  these  communications.  The  court, 
in  the  case  of  ff  Kelly  v.  Tlie  lerrUory  (1  Or.  59),  very  prop- 
erly said:  ''Time  was  when  the  unfortunate  accused  was 
dragged  to  trial  without  counsel  or  a  fair  chance  for  self- 
defense;  then  other  rules  prevailed,  and  courts  tried  to 
make  technicalities  the  means  of  justice;  but  when  a  pris- 
oner comes  before  our  courts  with  more  privileges  and  pre- 
sumptions in  his  favor  than  he  otherwise  could  have,  these 
olden  rules  cease  with  the  reasons  on  which  they  rested,  and 
criminals  cannot  be  allowed  to  take  refuge  from  the  judg- 
ments of  our  liberal  laws  in  the  cobwebs  of  an  antiquated 
practice.  The  awful  import  of  these  views  to  the  appellant 
is  not  forgotten;  but  criminal  laws  were  made  to  prevent 
crime,  and  their  firm  enforcement  by  courts  is  a  duty  as 
plain  as  it  is  painful." 

Judgment  affirmed. 


THE  O.  &  C.  R.  R.  CO.,  Appellant,  v.  WM.  POTTEB, 

Respondent. 

Valid  Contract — Consideration. — In  order  to  render  an  agreement  to  for- 
bear, and  the  forbearance  of  a  claim  a  sufficient  consideration  for  a  new 
promise,  it  is  essential  that  the  demand  forborne  should  be  sustainable 
at  law  or  in  equity,  and  the  consideration  will  fail  if  the  demand  is  with- 
out foundation. 

Appeal  from  Lane  County* 
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This  is  an  action  by  appellant  against  respondent  on  a 
promissory  note  for  three  hundred  dollars,  with  interest, 
executed,  as  alleged,  by  respondent  on  the  15th  day  of  May, 
1872.  The  respondent,  in  his  answer,  denies  the  execution 
of  the  note  for  value  or  any  indebtedness;  then,  and  for  a 
further  defense,  alleges,  that  about  April  18,  1871,  he  ex- 
ecuted with  others  a  writing,  in  favor  of  the  appellant, 
through  its  agent,  Ben  Holladay,  in  the  form  of  a  subscrip- 
tion, whereby  he  promised  to  pay  three  hundred  dollars,  in 
coin,  to  appellant,  in  consideration  that  the  said  appellant, 
the  O.  &  C.  K.  B.  Co.,  would  thereafter  cause  the  line  of 
their  railroad,  then  in  course  of  construction,  to  be  located 
across  the  Willamette  Kiver  within  three  miles  of  the  town 
(»f  Harrisburg,  and  constructed  on  the  west  side  of  said 
river  to  some  point  within  the  corpoi^ate  limits  of  Eugene 
City,  and  a  depot  to  be  established  within  the  corporate 
limits  of  such  city;  that  the  note  upon  which  the  action  is 
brought  was  given  to  appellant  in  satisfaction  of  said  sub- 
scription, and  for  no  other  purpose,  and  without  any  other 
consideration  than  the  pretended  claim  of  appellant  on  said 
subscription. 

To  this  answer  appellant  filed  a  general  demurrer,  which 
was  overruled;  whereupon  appellant  filed  a  reply  admitting 
substantially  the  new  matter  contained  in  the  answer,  but 
alleging  further  that  the  respondent,  in  order  to  induce  ap- 
pellant to  forbear  and  to  obtain  further  time  for  the  pay- 
ment  of  said  subscription,  agreed  with  said  company  and 
promised  to  pay  the  said  sum  of  three  hundred  dollars,  in 
coin,  on  July  1,  1872,  and  executed  the  note  described  in 
the  complaint  therefor,  and  that  said  note  was  executed  in 
consideration  of  such  forbearance  and  extension  of  time. 

Bespondept  demurred  to  this  reply,  and  the  demurrer 
was  sustained.  From  the  judgment  rendered  upon  the 
order  sustaining  the  demurrer  this  appeal  is  taken. 

The  errors  relied  upon  in  the  appeal  are  stated  in  the 
opinion  of  the  Court. 

Dolphy  Bronaughf  Dolph  &  ISimon,  for  Appellant. 

•w 

•  Thompson  &  Fitch,  for  Kespondent. 
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By  the  Court,  Shattuck,  J. : 

The  appellant,  as  one  ground  of  objection  to  the  judg- 
ment below,  insists  that  there  appears  to  be  an  issue  of  fact 
made  by  certain  allegations  of  the  answer  and  denials 
thereof  in  the  replication,  which  is  not  disposed  of  by  the 
demurrer.  This  would  be  a  valid  objection  if  the  pleading 
itself,  taken  as  a  whole,  did  not  dispose  of  this  issue. 
The  answer  avers  that  the  note  in  question  was  given  to 
plaintiff  in  satisfaction  of  the  subscription  described  in  the 
answer,  and  for  no  purpose  and  without  any  other  con- 
sideration than  the  pretended  claim  of  the  plaintiff  against 
defendant  on  said  subscription. 

The  replication  denies  that  said  note  was  given  to  plaintiff 
without  any  other  consideration  than  the  claim  of  the 
plaintiff  against  defendant  on  said  subscription. 

If  this  were  all  that  appeared  we  should  be  of  opinion 
that  an  issue  of  facj?  is  made  that  could  not  be  disposed  of 
by  the  general  demurrer  to  the  replication;  but  it  appears 
that  the  replication  contains  a  full  recital  of  the  facts  and 
circumstances  of  the  subscription  referred  to,  and  of  the 
giving  of  the  note  in  question,  and  contains  this  allegation : 
* '  That  in  order  to  induce  said  HoUaday  to  forbear  bring- 
ing said  action,  and  to  obtain  further  time  for  the  payment 
of  said  subscription,  the  defendant  agreed  with  said  Hol- 
laday  and  promised  to  pay  said  sum  of  three  hundred  dol- 
lars, coin,  on  the  1st  day  of  July,  1872,  to  the  plaintiff,  and 
thereupon  executed  to  plaintiff  the  note  described  in  the 
complaint,  and  the  same  was  executed  to  the  plaintiff  upon 
the  strength  and  in  consideration  of  such  forbearance  to 
bring  said  action  and  said  extension  of  time  in  which  to 
pay  said  sum."  By  this  averment  the  plaintiff  has  fully 
disclosed  the  consideration,  and  rendered  any  evidence 
upon  the  issue  above  mentioned  unnecessary  and  super- 
fluous. The  demurrer  then  went  to  the  whole  pleading  and 
was  properly  considered  in  that  view. 

The  appellant  insists  that  the  original  subscription,  de- 
scribed in  the  pleadings,  was  valid,  and  argues  this  view  at 
length.    That  question  was  disposed  of  by  this  Gourbat 
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tlie  last  term,  in  Holladay  v.  PaUerson  (ante,  p.  177),  and  is 
no  longer  here  an  open  question,  and  if  this  case  does  not 
stand  npon  some  other  foundation  than  that  subscription, 
the  judgment  below  should  not  be  disturbed. 

Counsel  for  the  appellant,  however,  ask  a  reversal  upon 
two  aspects  of  the  case — that  the  facts  detailed  in  the 
pleadings  show  the  consideration  to  have  been  a  compro- 
mise of  a  doubtful  claim,  and  that  forbearance  to  sue  the 
original  claim  was  sufficient  consideration  to  support  the 
new  promise. 

If  the  facts  pleaded  presented  a  case  of  compromise,  V 
within  the  rule  of  the  authorities  cited,  a  reversal  ought  to 
be  had,  notwithstanding  this  Court  have,  since  the  execu- 
tion of  the  note,  declared  {HoUaday  v.  Patterson)  that  the 
contract  of  subscription  was  invalid;  for  when. this  note  was 
made,  the  questions  raised  and  decided  in  HoUaday  v.  Pai- 
terson  had  not  been  settled.     The  decisions  on  the  subject 
by  the  courts  of  other  States  were  far  from  uniform,  pro- 
fessional opinion  in  our  own  State  was  divided,  and  as  it 
appears  in  that  very  case  the  decision  of  our  Court  was  not 
without  dissent.     If,  then,  in  this  state  of  the  law,  the  par- 
ties had  disagreed  as  to  the  facts  and  the  law  relating  to  the 
subscription,  and  there  had  been  between  them  an  actual 
controversy  and  difficulty,  and   they  had  settled  it  i)y  a 
mutual  agreement  to  waive  questions  of  law  and  fact  relat- 
ing to  the  subscription,  and  upon  mutual  concession  had 
entered  into  the  new  contract,  I  should  think  it  ought  to  be 
sustained  and  a  recovery  had  upon  the  note,,  upon  the  au- 
thority of  the  cases  cited  (13  111.  143;  3  Hill,  604),  which 
hold  that  **  the  compromise  of  a  doubtful  claim  is  a  sufficient 
consideration  for  a  promise,  and  it  is  immaterial  on  whose 
side  the  right  ultimately  turned  out  to  be,  as  it  must  always 
be  on  one  side  or  the  other,"  and  that  such  a  compromise 
may  involve  as  well  questions  of  law  as  of  fact.    But  these 
pleadings  do  not  present  such  a  case.     It  is  simply  alleged 
that  the  subscription  was  overdue,  and  that  payment  was 
demanded  and  suit  threatened,  and  thereupon  it  was  agreed 
to  extend  the  time  of  payment,  and  the  note  was  given  for 
the  amount — ^a  mere  forbearance,  nothing -more. 
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In  order  to  render  the  agreement  to  forbear  and  the  for- 
bearance of  a  claim  a  sufficient  consideration  for  a  new 
promise,  it  is  essential  that  the  demand  forborne  should  be 
sustainable  at  law  or  in  equity,  and  the  consideration  will 
fail  if  the  demand  is  without  foundation.     (Chitty  on  Con- 

•  - 

tracts,  pp.  35  and  36,  and  notes;  3  Pick.  83.) 

The  facts  pleaded  and  the  decision  of  this  Court  in  Hoi- 
today  y.  PaUeraon,  bring  this  case  within  this  rule  of  Chitty, 
and  appellant's  argument  on  this  point  fails. 

Appellant  insists  further  that  this  case  is  upon  the  same 
footing  as  Smith  v.  Case,  decided  by  this  Court  (2  Or.  190), 
or  at  least  is  like  cases  cited  in  the  books  where  void  or 
•^  voidable  contracts  have  beeS^  ratified.  But  there  is  a  dis- 
tinction which  must  be  kept  clearly  in  view.  In  this  case, 
the  invalidity  attaches  to  the  very  nature  and  subject- 
matter  of  the  original  transaction,  and  is  not  removed  by 
change  of  time  or  person,  while  in  Smith  v.  Case  the  in- 
validity of  the  original  contract  grew  out  of  the  time  when 
it  was  made  (on  Sunday).  The  defendant  had  received  so 
much  money  of  plaintiff  on  Sunday,  and  on  the  same  day 
had  given  his  note  for  it,  a  transaction  forbidden  on  that 
day,  but  valid  on  any  other  day.  Afterwards,  on  a  work 
day,  the  defendant  acknowledged  the  receipt  of  the  money  and 
the  giving  of  the  note,  and  promised  to  pay  the  money.  Most 
of  the  other  cases  cited  by  counsel  are  those  where  a  party 
under  some  disability,  such  as  coverture,  infancy  or  duress, 
has  entered  into  a  contract  which  could  not  be  enforced  at 
law,  but  has  sanctioned  and  ratified  the  contract  after  the 
disability  had  ceased.  In  these  cases,  the  subject-matter 
of  the  transactions  and  the  consideration  of  the  agreements 
were  lawful,  and  the  disability  was  only  personal  and  tem- 
porary, and  did  not  exist  when  the  new  promise  was  made. 
In  the  case  before  us,  the  new  promise  was  only  a  continu- 
ance and  in  furtherance  of  the  original  transacti^on,  and 
must  stand  or  fall  with  it. 
The  judgment  must  be  affirmed. 
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NEWELL  BUSSELL,   Eespondent,   v.  J.   M.    SWIFT, 

Appellakt. 

Pleading— GoNTRAOT  fob  the  Patmemt  ot  Gold  Coin  need  not  be  Alleged 
TO  BE  IN  Wbiting.— Onr  statute  contemplates  that  in  order  to  obtain  a 
judgment  for  gold  coin  the  contract  shonld  be  in  writing;  bnt  under  the 
rules  of  pleading  it  is  not  necessary  the  contract  should  be  averred  to  be 
in  writing,  but  if  questioned  or  denied  it  must  be  proved  on  the  trial  by 
the  writing. 

Appeal  from  Baker  County. 

This  was  an  action  to  recover  an  alleged  balance  of  two 
hnndred  and  twelve  dollars  on  an  account  for  labor  per- 
formed, for  which,  it  is  alleged  in  the  complaint,  the  defend- 
ant promised  to  pay  plaintiff  at  the  rate  of  thirty-five  dollars 
per  month  '*  in  gold  coin/'  and  the  further  sum  of  eighteen 
dollars,  alleged  to  be  due  the  plaintiff  on  account  of  money 
received  by  defendant  and  to  his  use  from  plaintiff.  The 
answer  alleges  that  before  the  commencement  of  the  action 
the  plaintiff  accepted  from  the  defendant  sixty-four  dollars 
and  five  cents  in  fall  satisfaction  and  discharge  of  the  sev- 
eral alleged  promises  and  items  of  indebtedness  set  forth  in 
the  complaint. 

The  reply  denies  the  satisfaction  and  discharge  -set  up  in 
the  answer. 

A  jury  having  been  waived,  the  questions  of  fact  pre- 
sented in  the  pleadings  were  tried  by  the  court  and  deter- 
mined in  plaintiff's  favor.  Judgment  was  entered  upon  these 
findings  for  p]aintiff  for  two  hundred  and  thirty  dollars  in 
gold  coin,  from  which  judgment  this  appeal  is  taken. 

S.  F.  CJiadvnck,  for  Bespondent. 

KnigU  dt  Lord,  for  Appellant. 

By  the  Court,  Pbim,  J. : 

It  is  claimed  by  appellant  that  a  judgment  for  gold  coin 
can  only  be  rendered  on  a  written  contract  to  pay  such 
particular  kind  of  money  and  that  it  should  be  averred  in 
the   complaint  that  the  contract  was  in   writing.      Our 
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statute  proyides  *'  that  the  seyeral  courts,  within  this 
State,  in  giving  judgment  *  *  *  on  a  written  con- 
tract, for  the  payment  of  gold  coin,  *  *  *  *  shall,  if 
either  party  require  it,  adjudge  that  the  principal  sum,  so 
contracted,  and  the  interest  thereon,  shall  be  paid  in  the 
kind  of  money  so  specified  in  said  contract."  (Mis.  Laws, 
ch.  54,  g  1.) 

In  this  cause  it  is  alleged  in  the  complaint  that  the  de- 
fendant promised  to  pay  gold  coin  without  averring  that  the 
contract  was  in  writing.  This  allegation  is  not  denied.  The 
only  defense  made  in  the  answer  is  payment  and  satisfac- 
tion. And  this  defense  not  having  been  made  out,  and 
the  allegations  of  the  complaint  not  being  denied  by  the 
answer,  they  are  to  be  taken  as  true,  and  the  court  below  so 
found. 

The  judgment  is  for  coin,  and  the  question  arises,  Does 
the  failure  to  aver  that  the  contract  was  in  writing  render 
the  compPaint  insu£Scient  to  sustain  such  judgment  ?  To 
this  we  answer,  that  in  cases  of  this  kind  it  is  not  necessary 
to  allege  in  the  complaint  that  the  contract  was  in  writing; 
but  if  it  is  questioned  or  denied,  it  must  be  proved  on  the 
trial  by  the  writing.     {Taylor  v.  Patterson,  ante,  p.  121.) 

The  principle  laid  down  in  that  case,  we  think,  is  decisive 
of  this  one.  Bonham,  J.,  who  delivered  the  opinion  of  the 
court,  said:  ''Although  our  statute  requires  (or  at  least 
contemplates)  that  a  contract  for  the  payment  of  gold  coin, 
to  be  valid,  must  be  in  writing,  yet  the  rules  of  pleading  in 
such  cases  do  not  require  the  complaint  to  aver  that  such 
agreement  was  in  writing.  The  s^tute  above  referred  to, 
and  commonly  known  as  the  '  Specific  Contract  Act,'  does 
not  operate  to  change  the  rule  of  pleading  in  actions  to  re- 
cover gold  coin,  but  only  requires  a  different  quality  of  evi- 
dence." The  authorities  cited  fully  sustain  the  decision  an- 
nounced. 

The  majority  of  the  court  are  of  the  opinion  the  judgment 
should  be  affirmed. 

Mr.  Chief  Justice  Bonhah  dissented. 
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JOSEPH  KNOTT,  Kespondent,  v.  JAMES  B.  and  ELIZ- 
ABETH  STEPHENS,  Appellants. 

A  Sqit  bt  onb  Obligee  is  not  a  Bab  to  a  subsequent  Suit  to  knfobcb 
THE  Rights  of  both  Obuobbs. — A  suit  brought  by  the  assignee  of  one 
of  two  obligees,  in  a  bond  for  the  oonveyance  of  real  estate,  is  not  a  bar 
to  a  subsequent  suit  for  specific  performance  between  the  same  parties, 
and  concerning  the  same  land,  commenced  after  the  plaintiff  in  the 
former  suit  had  acquired  the  interest  in  the  land  of  both  obligees  in  the 
bond. 

TiHB — ^EssBNOB  07  GoNTBACT,  Whbn. — ^Time  is  not  of  the  essence  of  a  con- 
tract to  oonyey  land  at  a  future  day,  unless  the  language  of  the  con- 
tract clearly  indicates  that  it  was  so  intended  by  the  parties. 

Idem. — ^Where,  by  the  terms  of  the  contract,  time  is  not  made  material, 
either  party  may  enforce  performance  by  executing,  or  tendering  the 
execution  of  the  contract  on  his  part,  and  demanding  the  same  of  the 
opposite  party. 
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Appeal  from  Multnomah  County. 

On  the  10th  day  of  March,  1866,  the  defendant,  James 
B.  Stephens,  contracted  with  Joseph  Long  and  William 
Foster  to  sell  them  block  No.  23,  in  the  city  of  East  Port- 
land, for  the  agreed  price  of  six  hundred  dollars  in  coin,  of 
which  sum  one  hundred  dollars  was  then  paid;  and  said 
Long  and  Foster  executed  and  delivered  to  said  Stephens 
their  joint  and  seyeral  promissory  note  for  the  payment  of 
the  remaining  five  hundred  dollars  two  years  after  date, 
with  interest  at  one  per  cent,  per  month. 

On  the  same  day  (March  10,  1866),  James  B.  and  his 
wife,  Elizabeth  Stephens,  executed  and  delivered  to  said 
Long  and  Foster,  a  bond  for  a  deed  to  said  block  No.  23, 
in  the  penal  sum  of  five  hundred  dollars,  the  conditions  of 
which  read  as  follows:  ''Now,  therefore,  on  the  payment  of 
said  note  (1500),  the  said  James  B.  and  Elizabeth  Ste- 
phens, their  heirs,  executors  or  administrators,  are  to 
make,  execute  and  deliver,  or  cause  to  be,  a  good  and  suffi- 
cient warranty  deed,  in  fee-simple,  to  the  following  de- 
scribed *  *  *  real  estate  *  *  *  to  wit,  block  No. 
23,  in  the  city  of  East  Portland,  in  Multnomah  County, 
Oregon.'*    By  the  terms  of  this  bond  the  obligors  therein 
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reserve  to  themselves  any  ferry  rights  or  franchises  which 
now,  or  in  the  future,  may  appertain  to  said  block. 

On  the  12th  day  of  March,  1867,  sixty  dollars,  or  one 
year's  interest,  was  paid  on  said  note.  In  the  fall  of  1867, 
Long  died  intestate.  On  the  28th  day  of  June,  1870,  Fos- 
ter, for  himself  and  as  surviving  partner  of  Long,  deceased, 
undertook,  for  the  consideration  of  two  hundred  dollars  and 
the  payment  of  said  five  hundred  dollar  note  to  Stephens, 
to  sell  and  assign  to  said  Knott  all  the  right,  title  and  in- 
terest of  himself  and  Long,  deceased,  in  and  to  said  block 
No.  23,  and  did  in  that  manner  assign  said  bond  to  Knott. 
Thereupon  said  Knott,  on  the  2d  day  of  July,  1870,  offered 
and  tendered  to  said  James  B.  Stephens  seven  hundred  and 
sixty  dollars  in  coin,  as  the  amount  then  due  upon  said 
note,  and  demanded  a  deed  to  said  block,  which  money  Ste- 
phens declined  to  receive,  and  refused  to  execute  such 
deed. 

On  the  22d  day  of  July,  1870,  Knott  commenced  suit  in 
the  Circuit  Court  for  Multnomah  County  against  Stephens 
and  wife,  to  compel  the  specific  performance  of  said  con- 
tract of  sale  by  the  execution  of  a  deed  to  said  block  accord- 
ing to  the  terms  of  said  bond.  After  issue  joined  by  the 
pleadings  and  upon  trial  by  the  court,  defendants  obtained 
a  decree  dismissing  plaintiff's  cause,  and  for  their  costs  and 
disbursements,  which  decree  was  rendered  on  the  13th  day 
of  February,  1871.  Afterwards,  in  said  year  1871,  Wm.  Fos- 
ter was  duly  appointed  as  administrator  of  the  estate  of  Jos. 
Long,  deceased,  by  the  County  Court  of  Multnomah  County, 
and  by  proceedings  regularly  had  thereafter,  sold  at  public 
auction  said  Long's  interest  in  and  to  said  block  No.  23, 
which  was  purchased  by  Joseph  Knott  for  two  hundred  and 
fifty  dollars  in  coin,  and  a  deed  thereto  was  duly  executed 
by  said  Foster,  as  administrator  of  Long's  estate,  and  deliv-  ' 
ered  to  said  Knott  on  the  13th  day  of  May,  1872.  Upon 
obtaining  this  deed,  Knott  made  a  tender  of  eight  hundred 
and  fifteen  doUars  in  gold  coin,  as  the  amount  then  due  on 
said  five  hundred  dollar  note,  including  accrued  interest. 
Stephens  refused  the  tefider,  and  refused  to  execute  a  deej], 
claiming  that  the  bond  had  been  rescinded  by  the  failure 
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of  Foster  to  comply  with  the  contract  of  sale  on  his  part. 
Thereupon,  on  the  17th  day  of  May,  1872,  plaintiff  com- 
menced this  stiit,  and  prays  a  decree  for  the  specific  per- 
formance of  said  contract. 

Appellants  allege  that  Long's  representative  and  Foster 
had  forfeited  their  right  to  a  specific  performance  at  the* 
time  of  the  alleged  assignment  to  respondent  Knott,  and 
farther,  that  after  the  forfeiture  of  said  bond  by  said  Foster, 
they  being  ignorant  of  any  pretended  assignment  of  said 
bond  to  the  respondent,  or  of  any  claim  of  Foster  to  said 
block,  commenced  improving  the  same  in  June,  1870,  by 
driving  piles  thereon,  and  otherwise  improving  the  same 
without  objection  from  respondent  or  said  Foster,  until 
July  9,  1870,  when  respondent  for  the  first  time  set*  up 
claim  to  said  block  under  the  assignment  of  said  bond  of 
June  28,  1870. 

Appellants  also  plead,  in  bar  of  respondent's  right  to  re- 
cover in  this  suit,  the  adjudication  had  between  the  same  par- 
ties and  concerning  the  same  property,  in  which  appellants, 
on  the  13th  of  February,  1871,  obtained  judgment  against 
plaintiff  dismissing  his  bill  and  for  costs.  Appellants,  in 
their  answer  in  this  case,  tender  to  plaintiff  the  one  hundred 
and  sixty  dollars  paid  by  Foster  and  Long  on  the  block, 
with  accrued  interest  thereon,  and  offer  to  surrender  up 
said  five  hundred  dollar  note,  and  pray  a  decree  rescinding 
said  contract. 

Bespondent  replying,  denies  substantially  the  new  matter 
set  up  in  answer. 

The  cause  was  by  agreement  of  the  parties  referred  to  W. 
H.  Effinger,  Esq.,  to  take  and  report  the  testimony  and  his 
findings  of  fact,  and  on  the  filing  of  his  report  it  was  stipu- 
lated that  Bk  pro  forma  decree  might  be  entered  by  the  court, 
as  each  party  intended,  in  the  event  that  the  cause  should 
be  decided  adversely  to  him  or  them,  to  appeal  to  this  Court. 
Whereupon  the  court  below  decreed  the  relief  prayed  for  by 
plaintiff,  and  defendants  appeal. 
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By  the  Court,  Bonham,  0.  J. : 

The  determination  of  this  cause  involves  the  considera- 
tion of  the  following  principal  questions : 

1.  Is  the  decree  of  the  Circuit  Court,  rendered  February 
13,  1871,  in  favor  of  the  defendants  and  against  the  plaint- 
iff, dismissing  his  bill,  conclusive  of  this  suit,  by  placing, 
the  subject-matter  thereof  res  judicata? 

2.  In  bonds  or  agreements  for  the  conveyance  at  a  future 
time  of  real  estate,  when  is  time  material,  or  of  the  essence 
of  the  contract? 

3.  When,  by  the  terms  of  a  bond,  time  is  not  made  of  the 
gssence  of  the  contract,  how  can  it  be  made  so  by  the  sub- 
seqftent  action  of  the  parties,  or  either  of  them  ? 

4.  When  time  becomes  material,  what  steps  are  necessary 
to  be  taken  to  operate  as  a  rescision  of  the  contract  ? 

The  objection  to  plaintiff's  right  to  maintain  this  suit  be- 
cause of  the  decree  rendered  against  him  February  13, 1871, 
we  think  cannot  be  maintained.  In  the  suit  in  which  that 
decree  was  rendered,  although  between  the  same  parties 
and  concerning  the  same  property,  yet  it  is  apparent  from 
the  complaint  in  that  case  that  the  plaintiff  was  not  in  a  con- 
dition to  demand  specific  performance  of  the  contract  of 
sale,  because  he  had  then  only  acquired  the  interest  of  Foster 
in  the  bond  of  defendants  by  the  assignment  thereof  of 
June  28,  1870.  The  attempt  of  Foster  by  the  assignment 
referred  to  to  transfer  to  Knott  the  one-half  interest  of  his 
deceased  partner.  Long,  in  and  to  block  No.  23  was  a  nul- 
lity; because  he  (Foster)  had  at  that  time  no  right  or  ^ 
authority  in  law  to  so  transfer  the  same  as  surviving  partner 
of  Long.  Knott  could  in  no  event  have  compelled  the  exe- 
cution of  a  deed  to  him  until  he  had  succeeded  to  the  en- 
tire interest  of  Foster  and  that  of  the  estate  of  Long,  de- 
ceased. The  interest  of  Long's  estate  in  the  property  in 
question  was  not  obtained  by  plaintiff  until  May  13,  1872, 
when  he  secured  Foster's  deed  as  administrator  of  the  estate 
of  Long  to  his  (Long's)  interest  in  the  block.  This  was  the 
title  to  the  other  half  interest  in  said  block  No.  23,  acquired 
after  the  adjudication  of  February  13,  1871;  and  Knott  was 
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then,  for  the  first  time,  in  a  situation,  nnder  any  circum- 
stances, to  demand  of  Stephens  and  wife  a  deed  to  the 
premises  in  controversy.  The  subject-matter  of  the  cause 
determined  February  13,  1871,  is  not  identical  with  that  of 
this  suit.  Section  726  of  the  Civil  Code  declares,  "That 
only  is  deemed  to  have  been  determined  by  cK  former  judg- 
ment, decree  or  order  which  appears  upon  its  face  to  have 
been  so  determined,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto."  A  person  who  liti- 
gates for  the  title  to  property  which  he  does  not  own,  is  not 
estopped  thereby  from  setting  up  an  after-acquired  title. 
{Burt  V.  Siemhurg,  4  Coweh,  563;  New  Eng.  Bank  v.  Lewis^ 
8  Pickering,  117;  Freeman  on  Judgments,  g  329.) 

The  time  specified  in  a  bond  for  a  deed  when  the  pur- 
chase-price is  to  be  paid  and  the  deed  executed,  is  material,, 
and  must  be  strictly  observed  where,  from  the  language  em- 
ployed, it  is  evident  that  it  was  the  intention  of  the  contract- 
ing parties  to  so  regard  it.  But  in  order  that  the  obligee  in 
a  bond  may  be  justly  held  to  have  forfeited  his  equit^ible 
interest  in  the  land  contracted  to  be  conveyed,  on  his  fail- 
ure to  pay  the  purchase-price  or  any  part  thereof  remaining 
unpaid,  the  conditions  of  the  bond  must  clearly  and  un- 
equivocally express  the  intention  of  the  parties  that  it  should 
80  operate. 

Compensation,  and  not  forfeiture,  is  a  favorite  maxim 
with  courts  of  equity;  and,  where  the  vendor,  by  his  con- 
tract to  convey,  has  not  affirmatively  expressed  his  inten- 
tion to  make  the  time  of  payment  material,  courts  of  equity 
will  infer  that  it  was  understood  that  interest  on  the  deferred 
payments  would  be  a  sufficient  compensation  for  the  delay. 
{Smith  V.  Bobinson,  13  Ark.  533;  Mooix  &  Call  v.  Anders,  14 
Ark.  634;  Gouldin  v.  Buckeleiv,  4  Cal.  107;  Hopkins's  Ch.  548; 
9  Johns.  448;  1  Story's  Eq.  Jur.,  gg  78&-9.) 

The  conditions  of  the  bond  in  this  case  are,  that  the  de- 
fendants will  execute  a  good  and  sufficient  deed  to  block 
No.  23,  on  the  payment  by  the  obligees.  Long  and  Foster, 
of  the  five  hundred  dollar  note  by  them  executed  to  James 
B.  Stephens.  No  words  are  used  to  indicate  an  agreement 
or  understanding  that  Long  and  Foster  were  to  forfeit  the 
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money  already  paid,  or  their  rights  tinder  the  contract,  in 
any  respect,  if  they  should  fail  to  make  prompt  payment 
when  the  note  should  become  due.  We,  therefore,  conclude 
that,  by  the  terms  of  the  bond  in  this  case,  time  was  not  re- 
garded as  material;  but,  that  the  obligors  (unless  their  re- 
lations were  btherwise  changed)  ought  to  be  regarded  as 
the  holders  of  the  legal  title  in  trust  for  the  obligees,  and 
as  a  security  for  the  purchase-price  until  the  same  should  be 
paid.  {Huffman  v.  Hummer ,  2  0.  E.  Green's  N.  J.  Equity 
R.  263 ;  Leggdt  v.  Edwards,  Hopkins's  Ch.  599;  Tyree  v. 
Williams,  3  Bill.  (Ky.)  367;  Andrews  et  al.  v.  SuUivan,  2  Gil- 
man,  327;  Quinn  v.  Roath,  37  Conn.  16.) 

In  Huffman  v.  Hummer,  above  cited,  the  Chancellor  says: 
^'As  a  general  rule  in  equity,  time  is  not  deemed  to  be  of 
the  essence  of  the  contract,  unless  the  parties  have  expressly 
so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  And  one  of  the  most  frequent 
occasions  on  which  courts  of  equity  are  asked  to  decree  the 
specific  performance  of  contracts  is,  where  the  terms  for  the 
performance  and  completion  of  the  contract  have  not,  in 
point  of  time,  been  strictly  complied  with."  (1  Story's  Eq. 
Jur.,  §  776.) 

Begarding  the  bond  in  this  case,  then,  as  not  providing  ' 
by  its  terms  that  time  is  of  the  essence  of  the  contract,  the 
next  question  is,  did  the  circumstances  of  the  transaction, 
or  the  subsequent  action  of  the  contracting  parties,  cause  it 
to  become  so?  The  block  of  land  in  question  was,  at  the 
date  of  the  execution  of  the  bond  to  convey  the  same,  vacant 
and  unimproved,  and  no  actual  pedal  piossession  of  the  same 
as  a  distinctive  block  was  had  until  June,  1870,  when 
Stephens,  assuming  that  the  bond  had  been  forfeited  by  the 
failure  of  Foster,  the  surviving  obligee,  to  pay  the  balance 
of  the  purchase-price  thereof,  took  possession  of  the  same 
and  commenced  driving  piles  and  preparing  to  build  there- 
on. Until  this  time  there  was  nothing  in  the  situation  of 
the  premises  to  indicate  that  the  purchasers  would  be  ex- 
pected to  be  more  prompt  in  the  fulfillment  of  their  engage- 
ments than  would  ordinarily  be  expected  in  cases  of  the  sale 
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of  vacant  lands,  where  time  was  not  made  material  by  the 
terms  of  the  contract. 

If  a  person  in  the  actual  occapancy  of  lands  which  it  was 
necessary  for  him  to  use  and  improve,  either  for  purposes 
of  agriculture,  or  for  trade  and  commerce,  should  contract 
to  convey  the  same,  at  a  future  day,  on  the  payment  of  the 
purchase-price,  the  situation  of  the  owner  of  the  premises 
might  be  such  as  to  indicate  that  his  interests  would  de- 
mand prompt  compliance  with  the  terms  of  the  contract  on 
the  part  of  the  purchaser.  In  such  case,  the  situation  of 
the  owner  of  the  land,  and  the  purpose  for  which  the  same 
was  being  used  at  the  time  of  the  contract  to  sell,  would  be 
circumstances  to  indicate  that  time  was  regarded  as  mate- 
rial on  account  of  the  damage  which  might  result  to  the 
owner  in  the  event  of  delay  in  the  full  consummation  of  the 
agreement.  But  the  pleadings  and  proofs  in  this  case  do 
not  show  such  a  state  of  facts. 

In  this  case,  then,  although  time  is  not  made  of  the 
essence  of  the  contract,  either  by  the  terms  of  the  bond  or 
by  the  situation  of  the  parties  to  the  premises  in  contro- 
versy, yet  defendants,  if  they  had  chosen,  mi^t  have  made 
it  become  so  by  demanding  payment  of  the  balance  of  the 
purchase-price,  and  by  tendering  a  deed  to  the  premises 
and  notifying  the  obligees,  or  their  legal  representatives, 
that  the  contract  would  be  regarded  .as  rescinded,  unless  it 
was  executed  by  them  within  a  reasonable  time.  But  before 
a  rescision  of  the  contract  could  be  insisted  upon  by  the 
obligors  in  the  bond,  they  should  have  tendered  back  the 
money  already  paid  by  Foster  and  Long,  with  legal  accrued 
interest  thereon,  and  offered  to  deliver  up  the  five  hundred 
dollar  note  which  they  held  against  them,  and  thereby  place 
them  akUu  quc^ 

In  this  case  we  think, -as  the  referee  found,  the  fact  to  be 
that  Stephens  did  once,  and  perhaps  twice,  demand  pay- 
ment of  the  note  from  Foster  shortly  after  the  same  became 
due  in  March,  1868,  but  nothing  more.  There  is  no  pre- 
tense on  the  part  of  defendants  that  they  or  either  of  them 
ever  tendered  back  the  one  hundred  and  sixty  dollars  paid 
on  the  land,  or  that  they  offered  to  surrender  up  the  note  in 

Vol.  V.--16 
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question  until  after  the  commencement  of  this  suit.  It  is 
true  that  defendants  aver  in  their  answer  that  at  divers 
times  during  the  year  1869  they  offered  to  execute  the  deed 
called  for  in  the  bond,  and  notified  Foster,  the  surviving 
obligee,  that  they  would  rescind  said  contract  to  convey  un- 
less he  paid  the  note  in  question.  But  plaintiff  denies  this 
in  his  replication,  and  upon  the  proofs  the  case  stands  upon 
the  oath  of  Stephens  opposed  by  that  of  Foster,  and  re- 
garding each  witness  as  standing  equally  fair  in  point  of 
veracity,  the  fact  must  be  found  against  the  defendants. 

Either  party  in  this  case,  upon  his  own  motion,  might 
have  caused  the  time  of  performance  of  the  contract  to  be- 
come material,  by  executing  or  tendering  an  execution  of 
the  contract  on  his  part,  and  by  demanding  the  same  of  the 
opposite  party.  But  it  comes  too  late  for  the  defendants, 
in  order  to  demand  a  rescision  of  this  contract,  to  tender 
back  for  the  first  time,  after  the  commencement  of  this  suit, 
the  five  hundred  dollar  note,  and  the  one  hundred  and  sixty 
dollars  with  interest  which  had  been  paid  upon  the  land. 

We  conclude,  in  view  of  all  the  facts  in  this  case,  that  the 
defendants  onght  in  equity  to  be  compensated  for  the  im- 
provements which  they  placed  upon  the  block  of  land  in 
controversy  in  June,  1870,  which  we  find  from  the  evidence 
were  of  the  value  of  four  hundred  dollars,  in  gold  coin; 
and  that  a  decree  of  specific  performance  should  be  awarded 
on  the  payment  of  that  sum,  in  addition  to  the  balance  of 
the  purchase-price  tendered  by  plaintiff  and  on  deposit  in 
court. 

Plaintiff  having  accepted  the  condition  on  which  the  de- 
cree for  specific  performance  was  awarded  by  the  court  by 
the  payment  of  said  sum  of  four  hundred  dollars,  the  de- 
cree of  the  court  below  is  modified  accordii]^ly. 
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GRANT  COUNTY,  Respondent,  v.  F.  0.  SELS,  Appellant. 

IiXBOAi.  Patuknt  to  Gouhtt  Offickb  mat  be  Bbooybbkd. — ^Money  claimed 
by  and  paid  to  a  county  officer  under  a  claim  of  right  for  his  services  as 
such,  if  he  be  not  entitled  thereto,  is  an  illegal  payment  and  may  be 
recovered  back  by  the  county. 

CoNBTiTUTioNAL  AcT. — The  act  of  October  26,  1870,  fixing  the  salary  of  the 
county  judge  of  Grant  Oonnty  at  eight  hundred  dollars  per  annum  is  not 
unconstitutional. 

Statute  mat  be  BepbaiiKd  bt  Imfuoation. — When  two  statutes  are  incon- 
sistent and  repugnant  so  that  both  cannot  stand,  the  one  last  enacted 
shall  be  considered  in  force,  and  to  repeal  by  implication  all  prior  acts 
or  parts  of  acts  that  conflict  with  it. 
Per  Bonham,  Chief  Justice,  disaenting. 

Amendments  bt  Impijoation. — Section  22,  Art  IV  of  the  State  Constitution, 
prohibits  amendments  by  implication.  Every  law  as  amended,  should 
not  only  show  in  itself  what  the  law  in  force  on  that  subject  is,  but  it 
should  be  a  direct  index  to  the  law  which  has  been  superseded. 

Appeal  from  Grant  Gountj. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
B.  WhiUen  and  Thayer  dk  WiUiama,  for  Appellant. 
John  CaUin  and  B.  KUlen,  for  Respondent. 
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By  the  Court,  Bubnett,  J. : 

The  complaint  in  this  case  alleges  that  the  respondent  is 
a  public  corporation  and  a  county  in  the  State  of  Oregon, 
duly  organized  according  to  the  laws  thereof,  under  the  name 
of  Grant  County.  That  on  the  first  Monday  in  June,  1870, 
the  appellant  was  duly  elected  judge  of  said  county,  and 
thereafter,  on  the  first  Monday  in  July,  1870,  duly  qualified 
according  to  law  and  entered  upon  said  office,  and  that  he 
continued  as  such  officer  until  the  first  Monday  in  July,  1874. 
That  during  his  said  term  of  office,  to  wit,  from  the  first  day 
of  July,  1872,  to  the  sixth  day  of  July,  1874,  the  said  appel- 
lant had  and  received  from  said  county,  without  any 
consideration  whatever,  in  warrants  drawn  upon  the  treasury 
of  said  county,  the  sum  of  eight  hundred  dollars.  That  said 
sum  was  taken  and  received  by  defendant  (appellant)  from 
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said  county  upon  a  pretended  right  that  he  was  entitled  to 
have  and  receive  from  said  county  an  annual  salary  of  one 
thousand  two  hundred  dollars  as  compensation  for  his  ser- 
vices as  judge  of  said  county,  for  said  time,  when,  in  truth 
and  in  fact,  the  defendant  (appellant)  was,  from  the  first  day 
of  July,  1872,  until  the  sixth  day  of  July,  1874,  only  entitled 
by  law  for  said  services  to  the  annual  salary  of  eight  hundred 
dollars  and  no  other  or  greater  sum.  Then  follows  a  list  of 
the  county  warrants  alleged  to  have  been  drawn  in  favor  of 
the  appellant,  and  received  by  him,  for  the  two  years  from 
July,  1872,  to  July,  1874,  and  amounting  altogether  to  the 
sum  of  $2400  (eight  hundred  dollars  of  which,  it  is  alleged, 
was  issued  without  authority  of  law),  and  demand  for  judg- 
ment for  eight  hundred  dollars  and  interest. 

To  this  complaint  appellant  by  counsel  interposed  a 
demurrer  in  the  court  below,  upon  the  grounds:  (1.)  That 
plaintiff  (respondent)  has  no  legal  capacity  to  sue  in  this 
action,  in  this,  that  g  346,  pages  234  and  235  of  the  Code, 
inhibits  plaintiff  from  prosecuting  actions  of  this  nature. 
(2.)  That  the  complaint  does  not  state  facts  sufiBcient  to  con- 
stitute a  cause  of  action. 

The  court  below  overruled  the  demurrer,  and  rendered 
judgment  in  favor  of  Grant  County,  the  plaintiff  therein,  for 
the  sum  of  eight  hundred  dollars,  but  did  not  allow  any 
interest  thereon. 

The  defendant  appeals,  and  assigns  in  his  notice  of  appeal 
the  following  grounds  of  error:  (1.)  That  the  court  erred  in 
deciding  that  the  law  of  1870  did  not  repeal,  revise,  or 
amend  the  law  of  1868,  relating  to  the  salary  of  the  county 
judge  of  Grant  County,  Oregon.  (2.)  That  the  court  erred 
in  not  deciding  that  the  law  of  Oregon,  passed  1870,  in 
relation  to  the  salary  of  the  county  judge  of  Grant  County, 
was  unconstitutional  and  void.  (3.)  That  plaintiff  had  no 
legal  capacity  to  sue. 

The  principal  question  presented  to  the  Court  by  this 
appeal  is,  whether  the  act  of  the  Legislature  of  October  26, 
1870,  entitled  **An  Act  to  regulate  the  salaries  of  county 
judge  and  county  treasurer  of  Umatilla  and  Grant  Counties," 
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is  void  or  not,  as  being  contrary  to  g  22,  Art.  IV  of  the 
Constitution. 

The  section  above  referred  to  reads  as  follows:  "No  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its 
title,  bnt  the  act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length." 

It  is  a  well-settled  rule,  and  one  that  has  been  more  than 
once  announced  by  this  Court,  that  before  a  statute  will  be 
declared  unconstitutional  it  must  appear  very  clearly  to  be 
8o.  The  opposition  between  the  Constitution  and  the  law 
should  be  such  that  the  judge  feels  a  strong  and  clear  con- 
viction of  their  incompatibility  with  each  other.  (Fletcher 
V.  Fecky  6  Cranch,  per  Marshall,  C.  J.) 

Mr.  Justice  Washington,  says  Cooley  in  his  work  on 
Constitutional  Limitations,  gives  a  reason  for  this  rule  which 
Las  been  repeatedly  recognized  in  other  cases  which  we 
have  cited.  After  expressing  the  opinion  that  the  partic- 
ular question  there  presented,  and  which  regarded  the 
constitutionality  of  a  State  law,  was  involved  in  difficulty 
and  doubt,  he  says:  *'But  if  I  could  rest  my  opinion  in 
favor  of  the  constitutionality  of  the  law  on  which  the  ques- 
tion arises,  on  no  other  ground  than  this  doubt,  so  felt  and 
acknowledged,  that  alone  would,  in  my  estimation,  be  a 
satisfactory  vindication  of  it.  It  is  but  a  decent  respect 
dne  the  wisdom,  the  integrity  and  the  patriotism  of  the 
legislative  body  by  which  any  law  is  passed,  to  presume  in 
favor  of  its  validity  until  its  violation  of  the  constitution  is 
proved  beyond  all  reasonable  doubt."  {Ogden  v.  Sawuieis, 
12  Wheat.  270.) 

The  authorities  are  uniform  upon  this  subject,  giving  the 
acts  of  the  Legislature  the  benefit  of  a  reasonable  doubt. 

If,  then,  we  are  to  hold  that  the  act  of  1870,  heretofore 
referred  to,  is  void,  it  must  appear,  after  a  careful  examina- 
tion, to  be  in  plain  violation  of  that  section  of  the  Consti- 
tution above  referred  to.  We  are  not  prepared  to  say  that 
snch  is  the  case.  There  may  be  some  doubts  about  it,  and 
that  is  as  far  as  we  can  go;  and,  being  in  doubt,  we  feel 
bound,  in  the  language  of  Mr.  Justice  Washington,  to  re- 
solve that  doubt  in  favor  of  the  validity  of  the  law  in  qnes- 
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tion,  and  to  hold  that  the  law  of  1870,  fixing  the  salary  of 
the  judge  of  Grant  County  at  eight  hundred  dollars,  is  valid, 
and  repeals  by  implication  all  prior  acts,  or  parts  of  acts, 
that  conflict  with  it.  The  doctrine  of  repeal  by  implication 
is  not  prohibited  by  our  Constitution,  and  has  been  recog- 
nized and  adopted  by  this  Court  in  the  cases  of  Stale  v. 
Bevjamin  (2  Or.  125) ;  Fleischier  v.  CJiadunck,  ante,  p.  152, 
and  Eiii^si  v.  Hawn^  post,  p.  275. 

The  Constitution  of  the  State  of  Missouri  has  a  similar 
provision  to  that  in  g  22,  Art.  IV  of  our  Constitution,  and 
the  Supreme  Court  of  that  State,  having  that  provision  be- 
fore them  in  the  case  of  State  of  Missouri  &c  rel.  C.  Maguire, 
Relator,  v.  Daniel  M.  Draper,  Staie  Auditor,  RespondefU  (47 
Mo.  29),  says:  "Counsel  for  relator,  to  sustain  the  position 
that  the  constitutional  mode  of  amending  laws  has  not  been 
complied  with,  refers  to  Article  IV,  g  25,  which  provides 
that  '  the  act  revised  or  re-enacted,  or  the  act  or  part  of  act 
amended,  shall  be  set  forth  and  published  at  full  length,  as 
if  it  were  an  original  act  or  provision.'  *  *  *  The  stat- 
ute under  consideration,  however,  does  not  purport  in 
terms  to  amend  or  repeal  any  particular  act  or  section,  and 
can  only  be  held  to  have  that  effect  by  implication.** 

The  court  further  says:  ** Counsel  urge  upon  our  consid- 
eration the  embarrassments  and  inconveniences  arising 
from  attempting  to  amend  by  implication  such  important 
statutes  as  those  pertaining  to  revenue,  and  show  that  the 
doubts  and  uncertainties  as  to  what  is  really  the  law, 
against  which  the  constitutional  provision  referred  to  was 
provided,  still  exist  if  such  implied  amendments  or  repeals 
are  sustained. 

"We  are  fully  aware  that  doubts  and  uncertainties  not 
only  must  exist  from  imperfection  of  language  and  want  of 
foresight,  but  also  are  often  created  by  the  careless  or  in- 
considerate action  of  legislative  bodies.  But  still  we  can 
not  pronounce  that  action  illegal,  and  invalidate  the  enact- 
ment, unless  it  plainly  contravenes  some  constitutional 
provision. 

"The  Constitution  has  gone  so  far  as  to  prohibit  amend- 
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meuts  in  terms,  except  in  a  particular  way,  but  it  has  not 
prohibited  amendments  by  implication.  It  has  not  said 
that  when  an  act  is  passed  inconsistent  with  a  preceding 
one,  so  that  both  cannot  stand,  the  latter  one  shall  be  void 
and  the  earlier  one  shall  prevail,  but  has  left  the  law  as  it 
always  has  been,  viz.,  that  when  two  statutes  are  incon- 
sistent and  repugnant,  the  one  last  enacted  shall  be  consid- 
ered in  force.  This  must  be  so,  in  the  nature  of  things, 
for  the  last  enactment  is  the  latest  expression  of  the  legis- 
lative will,  and  must  prevail,  unless  it  contains  some  inher- 
ent vice  that  prevents  it  becoming  a  statute.  In  many 
cases  it  woul4  be  difiScult,  if  not  impracticable,  to  re-enact 
and  repeal  all  statutes  inconsistent  with  a  new  enactment. 

Counsel  have  cited  no  authorities  which  deny  the  power  of 
repeal  by  implication,  and  I  have  been  unable  to  find  any. 
On  the  other  hand  cases  are  numerous,  and  that  have  arisen 
under  constitutions  like  our  own,  where  such  repeals  are 
SQstained." 

Again,  in  the  same  opinion,  it  is  said:  ''The  Constitution 
is  silent  upon  the  question  of  implied  repeals;  and  whether 
or  not,  as  so  elaborately  argued  by  counsel,  the  same  evil 
results  from  allowing  such  repeals  as  those  specially  pro- 
vided against  in  that  instrument,  we  cannot  create  a  new 
prohibition,  or  give  the  present  one  a  scope  beyond  its  im- 
port and  beyond  the  construction  universally  given  it." 

It  is  claimed,  by  counsel  for  appellant,  that  this  case  falls 
within  the  case  of  Stock  v.  I'he  City  of  Portland  (2  Or.  69) ; 
but  this  is  a  mistake,  for  in  that  case  the  act  in  question 
was  entitled  ''An  Act  to  amend  an  Act  entitled  'An  Act  to 
incorporate  the  city  of  Portland;'"  and  the  court  say  it  was 
an  attempt  to  amend  an  existing  law  by  mere  reference  to 
the  title,  without  setting  the  same  forth  at  full  length  as 
amended,  showing  an  entirely  different  case  from  the  one 
at  bar. 

The  next  point  upon  which  error  is  assigned  is,  that  the 
county  has  not  legal  capacity  to  sue.  We  are  disposed  to 
treat  this  action  as  for  monev  had  and  received,  and  think 
tlie  action  can  be  maintained  under  subdivision  1  of  g  346 


248  Grant  County  v.  Sels.  [Sup.  Ct- 

Opinion  of  the  Coart — Burnett,  J . 

of  the  Code;  for  if  the  appellant  received  county  orders  of 
the  value  of  eight  hundred  dollars  which  he  has  no  right  to 
retain,  there.would  be  an  implied  contract  raised  by  the  law 
in  favor  of  the  county,  and  against  the  appellant,  upon 
which  it  could  sue.  It  was  further  argued,  by  counsel  for 
appellant,  that  this  was  a  voluntary  payment  by  the  county 
to  the  appellant,  and  that  the  county  cannot  recover  it 
back.  It  is,  perhaps,  a  sufficient  answer  to  this  position  to 
say  that  no  error  has  been  assigned  on  this  point,  and 
though  the  'demurrer  in  the  court  below  contained  an  ob- 
jection to  the  complaint  on  the  ground  of  its  insufficiency, 
yet  the  appellant  seems  to  have  abandoned  that  point  on 
his  appeal,  and  the  rule  is  well  settled  that  the  appellant 
can  only  correct  those  errors  assigned  in  his  uotice  of  ap- 
peal, in  an  action  at  law.  But,  admitting  there  was  a  proper 
assignment  of  error  on  this  point,  or  that  that  point  could 
be  raised  for  the  first  time  in  this  Court,  I  do  not  think  a 
county  is  in  any  manner  bound  by  the  illegal  act  of  one  of 
its  officers.  The  duties  of  such  officers  are  pointed  out  by 
law,  and  if  they  go  beyond  them  their  acts  are  void.  If 
the  clerk  issues  county  orders  on  the  county  treasury,  either 
with  or  without  directions  from  the  County  Court,  that 
there  is  no  authority  in  law  for  issuing,  they  are  void.  The 
party  who  takes  such  warrants  obtains  no  advantage  that 
will  estop  the  county  from  asserting  her  rights  and  refusing 
to  pay  them,  or  from  recovering  back  their  value  if  the 
party  refuses  to  surrender  them. 

In  the  case  of  People  v.  Superviaora  of  El  Dorado  County 
(11  Cal.  170),  the  Supreme  Court  of  the  State  of  California 
held  that  the  board  of  supervisors  of  a  county  possess  no 
power  to  allow  the  county  auditor  compensation  for  the 
issuance  and  cancellation  of  warrants  drawn  on  the  county 
treasurer;  that  such  a  claim  is  not  authorized  by  law,  and 
the  power  of  the  board  to  allow  accounts  against  the  county 
is  confined  to  those  legally  chargeable;  that  county  warrants 
acquire  no  greater  validity  in  the  hands  of  third  parties  than 
they  originally  possessed  in  the  hands  of  the  first  holder,  no 
matter  for  what  consideration  they  may  have  been  trans- 
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ferredy  or  in  what  faith  tliej  may  have  been  taken.  If 
illegal  when  issued  they  are  illegal  for  all  time. 

There  is  no  doubt  of  the  general  rule  of  voluntary  pay- 
mentSy  as  claimed  by  appellant's  counsel,  but  that  such  does 
not  apply  to  the  case  at  bar  seems  to  be  well  sustained  by 
reason  ss  well  as  by  the  authorities.  In  the  case  of  the 
Ainei'ican  Exchange  Fire  Insurance  Company  v.  BriUon  et  aL 
(8  Bos.y  N.  T.  Bep.  149),  it  is  held  that  money  exacted  by 
and  paid  to  public  officers  under  a  claim  of  right  for  their 
services  as  such,  if  they  be  not  entitled  thereto,  is  illegally 
exacted  and  may  be  recovered  back,  and  that  such  a  pay- 
ment is  not  a  voluntary  payment. 

Judgment  affirmed. 

BoNHAM,  G.  J.,  dissenting: 

I  regret  that  I  have  not  been  able  to  agree  with  my  breth- 
ren in  the  conclusions  arrived  at  in  this  case.  While  I  fully 
concur  with  them  in  the  rule  of  construction,  as  stated,  that 
a  law  ought  not  to  be  declared  unconstitutional  and  void  by 
the  courts  until  it  is  clearly  made  to  appear  that  it  contra- 
venes some  provision  of  the  fundamental  law,  yet  to  my 
mind  the  act  in  question  does  this  beyond  any  reasonable 
doubt. 

Section  2  of  the  act  of  October  24,  1868,  fixes  the  salary 
of  the  county  judge  of  Grant  County  at  one  thousand 
two  hundred  dollars,  and  the  other  provisions  of  the  same 
section  fix  the  salaries  of  all  the  other  county  judges  in  the 
State  at  the  sums  therein  stated  respectively.  (Session 
Laws,  1868,  p.  9.) 

Section  1  of  the  act  of  October  24,  1870  (Session  Laws, 
1870,  p.  62),  undertakes,  without  even  referring  to  the  title 
of  the  act  of  1868,  to  amend  ^  2  of  said  act  by  altering  or 
changing  its  provisions,  so  far  as  the  same  refer  to  the  sal- 
ary of  the  county  judge  of  Grant  County,  leaving  the  re- 
maining portion  of  said  §  2,  so  far  as  the  same  provides  for 
the  salaries  of  all  the  other  county  judges  in  the  State,  as 
the  existing  law  on  that  subject. 

Section  22  of  Article  IV  of  the  Constitution  of  this  State 
declares,  **No  act  shall  ever  be  revised  or  amended  by  mere 
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reference  to  its  title,  bnt  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length." 

What  is  meant  by  the  amendment  of  a  section  of  a  law  ? 
I  maintain  that  it  means  to  alter  or  change  such  section 
by  adding  something  to  or  taking  something  from  such  sec- 
tion, or  in  some  way  modifying  some  of  its  parts  or  provi- 
si6ns,  leaving  the  remainder  thereof  to  stand  as  valid  and 
operative  law.  If  T  am  correct  in  this,  the  corollary  follows 
that  the  act  of  October  24,  1870,  operates  as  an  amendment 
of  g  2  of  the  act  of  October  24,  1868.  But  it  is  argued  by 
counsel  for  respondent  that  the  act  of  October  24,  1870, 
does  not  profess  to  amend  §  2  of  the  act  of  October  24, 1868. 
In  other  words,  that  it  is  not  in  terms  declared  to  be  amend- 
atory of  such  section,  and  that  it  does  not  refer  to  the  title 
of  the  act  of  1868,  and  therefore  it  does  not  fall  within  the 
inhibition  of  g  22  of  Article  IV  of  our  State  Constitution, 
and  does  not  contravene  its  provisions.  To  my  mind,  this 
argument  is  briefly  but  pertinently  answered  by  counsel  for 
appellant  when  they  say,  ''If  mere  reference  to  its  title  is 
insufiScient,  certainly  no  reference  at  all  would  be  much 
more  fatal." 

It  appears  to  me  that  the  mischief  intended  to  be  obvi- 
ated by  g  22  of  Article  IV  of  our  Constitution  is  materially 
lessened  where  the  amendatoiy  act  refers  to  the  title  of  the 
act  proposed  to  be  amended,  from  what  it  would  be  where 
no  reference  at  all  is  made;  because  such  reference  fur- 
nishes an  index  to  the  act  to  be  amended,  although  it  does 
not  come  up  to  the  requirements  of  the  Constitution,  by 
pointing  out  the  specific  part  of  such  act  which  is  amended, 
and  by  setting  the  same  out  word  for  word  as  it  will  read 
when  amended.  The  object  of  the  framers  of  our  Consti- 
tution in  prohibiting  amendments  by  mere  reference  to  the 
title  of  the  act  amended,  I  apprehend  was  to  interdict  the 
usual  practice  of  accomplishing  amendments  in  that  man- 
ner, which  by  the  customs  of  legislation  had  obtained 
when  and  where  no  such  constitutional  prohibition  existed 
against  it.  The  word  mere  suggests  diminution,  and  is  de- 
fined to  mean,  '*  Only  this,  and  nothing  else;  such  and  no 
more;   simple,  bare."    (Webster.)     And  if  met'e  reference 
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to  the  title,  and  nothing  more,  is  insufficient,  certainly  a 
mo^re  objectionable  form  of  proceeding,  where  the  ilmenda- 
torj  act  furnishes  no  index  whatever  to  the  act  amended, 
ought  to  be  prohibited,  and  in  mj  judgment  was  intended 
to  be  by  the  section  of  the  Constitution  referred  to.  That 
which  clearly  appears  to  be  within  the  spirit  of  the  rule  is 
within  the  rule. 

Section  22  of  Art.  lY  of  the  Constitution  was  doubtless 
intended  to  accomplish  a  twofold  object: 

1.  To  require  legislators,  before  proceeding  to  tamper 
wiUi  a  law  by  ingrafting  amendments  upon  it,  to  know  by 
a  direct  reference  to  such  law,  as  it  is  written,  what  are  its 
provisions,  so  that  they  may  intelligibly  vote  upon  its 
amendment. 

2.  That  when  the  harmony  and  proportions  of  an  act  are 
destroyed  by  the  revisal  of  the  same,  or  where  a  like  result 
occurs  to  one  or  more  sections  of  an  act  by  an  amendment 
of  the  same,  such  harmony  shall  be  restored  in  the  amend- 
atory act,  by  setting  out  the  act  as  revised,  or  the  section  or 
sections  as  amended,  so  that  each  will  be  perfect  and  com- 
plete within  itself,  in  order  that  the  people,  who  are  required 
to  know  the  law,  may  be  furnished  with  the  means  of  finding 
it  out.  Every  law,,  as  amended,  should  not  only  show  in 
itself  what  the  law  in  force  on  that  subject  is,  but  it  should 
be  a  direct  index  to  the  law  on  that  particular  subject  which 
has  been  superseded  and  which  is  not  in  force. 

The  case  of  State  of  Missouri  ex  rel.  Maguire  v.  Draper^ 
State  Auditor  (47  Mo.  29),  cited  in  support  of  respondent's 
position  on  this  question,  I  x^oncede  appears  to  be  a  case  in 
point;  but,  with  due  respect  for  the  wisdom  of  the  court 
rendering  that  decision,  it  does  appear  to  me  that  the 
reasoning  of  the  court  is  subject  to  criticism,  and  that  it 
cannot  be  sustained  either  upon  principle  or  in  the  light  of 
the  preponderance  of  the  authorities  on  this  question.  The 
court  in  that  case  say:  ''The  Constitution  has  gone  so  far  as 
to  prohibit  amendments  in  terms,  except  in  a  particular  way, 
but  it  has  not  prohibited  amendments  by  implication." 
The  provision  of  the  Missouri  Constitution  in  question 
reads:. ''The  act  revised,  re-enacted,   or  the  act  or  part 
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of  act  amended,  shall  be  set  forth  and  published  at 
length  as  if  it  were  an  original  act  or  provision."  If  the 
doctrine  of  the  Missouri  case  referred  to  is  correct,  all  that 
a  legislator  need  do  to  evade  the  operation  of  this  constitu- 
tional provision  is,  to  proceed  directly  to  enact  a  law  which, 
to  all  intents  and  purposes,  is  in  effect  amendatory  of  a  pre- 
existing law,  without  in  terms  naming  the  amendatory  act 
as  such,  and  the  object  is  accomplished  and  the  act  is 
amended  by  implicalimi,  the  very  thing  which  the  framers  of 
the  Constitution  intended  to  prohibit. 

To  my  mind  this  appears  to  be  a  sacrifice  of  substance  to 
matter  ot  form,  and  a  surrender  of  the  spirit  of  the  con- 
stitutional provision  in  question  to  excessive  technicality. 
I  cannot  believe  that  it  was  ever  intended  by  the  framers  of 
a  constitutional  provision  like  this,  which  was  intended  to 
prevent  a  mischief  of  such  great  magnitude,  that  the  effects 
intended  to  be  avoided  might  be  accomplished  by  indirection 
in  the  manner  suggested.  It  is,  in  my  judgment,  wholly 
immaterial  whether  the  act  is  eo  nomine  amendatory  or  not; 
the  evil  against  which  the  constitutional  provision  in 
question  was  directed,  is  amendments  which  are  such  in 
effect,  and  is  not  limited  to  those  which  are  so  named  in  the 
title  or  preamble  of  the  act. 

The  decision  of  this  Court,  in  The  City  of  Portland  v. 
Stock  (2  Or.  69),  as  I  read  and  construe  it,  is  decisive  of  the 
same  question  presented  in  the  case  at  bar.  It  is  true  that 
the  act  in  question,  in  that  case,  was  in  tei^ms  amendatory  of 
the  charter  of  the  city  of  Portland,  but  Mr.  Justice  Wilson, 
in  announcing  the  opinion  of  the  court,  did  not  seem  to 
attach  any  importance  to  that  circumstance,  but  proceeded 
directly  to  the  consideration  of  the  nature  and  effect  of  the 
act  in  question  by  saying:  ** The  first  question  for  deter- 
mination is,  whether  g  7  of  the  act  of  October  15,  1862, 
operates  as  a  revision  or  an  amendment  of  any  part  of 
the  charter  of  the  city,  passed  January  24,  1854,  and  if 
so,  of  what  part?"  And,  after  a  review  of  the  law  and 
facts  of  the  case,  th^  court  concludes,  "that  the  act  of  1862 
is  a  statute  which  operates  as  an  amendment  to  the  char- 
ter," and  is  therefore  void.      And  again,    in  AmouU  v. 
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Neio  Ch'leans  (11  La.  56),  which  is  cited  by  Mr.  Justice 
Wilson  in  Citi/  of  Portland  v.  Stock,  the  law  on  this  subject 
appears  to  me  to  be  very  clearly  expressed  in  these  words : 
''It  was  intended  that  each  amendment,  and  each  revisal, 
should  speak  for  itself;  should  stand  independent  and  apart 
from  the  act  revised  or  the  section  amended.  It  was,  there- 
fore, provided  that,  in  such  cases,  if  the  object  was  to  j-evise 
an  act,  it  should  be  re-enacted  throughout;  and  if  the  object 
was  to  amend  an  act,  then  the  section  amended  should  be 
re-enacted  and  published." 

.  I  have  regarded  Poiiland  v.  Stock  as  a  well-considered  and 
decisive  case  on  the  question  determined  by  it,  and  do  not 
think  that  its  authority  has  been  directly  shaken,  or  mate- 
rially qualified  by  this  Court,  until  the  decision  of  this  case. 
I  might  pursue  this  subject  much  further  by  a  review  of  the 
authorities  which  have  been  cited  on  the  interesting  ques- 
tions presented  in  this  case;  but  without  deeming  it  advisable 
to  express  an  opinion  on  any  of  the  questions  involved, 
other  than  the  one  which  I  have  hurriedly  attempted  to 
discuss,  I  will  conclude  my  unpleasant  task  of  writing  a 
dissenting  opinion  by  only  adding  that  I  have  always 
regarded  §  22  of  Art.  IV  of  our  Constitution  as  a  monument 
of  the  wisdom  of  the  framers  of  our  fundamental  law;  and 
without  the  strict  enforcement  of  its  provisions  it  would  be 
a  violent  presumption  that  any  one,  much  less  every  one, 
should  know  the  law,  and  the  maxim  ignm-antia  legis  neminem 
txciisat  would  soon  become  regarded  as  exceedingly  harsh  if 
not  tyrannical  in  its  application.  ^  25S| 
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S.  H.  CHEISTIAN,  Appellant,  v.  J.  H.  EVANS,  \^^^ 

Eespondent. 

Notice  op  Appeal. — The  notice  of  appeal  must  describe  with  reasonable 
certainty  the  decree  appealed  from,  the  court  in  which  such  decree  was 
rendered,  the  time  when  such  decree  was  rendered,  the  names  of  the 
parties  and  the  fact  that  one  party  or  the  other  intends  to  appeal  to  the 
Supreme  Court. 

Appeal  from  Lane  County. 
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In  this  suit  the  notice  of  appeal,  after  naming  the  court 
and  giving  the  title  of  the  cause,  is  couched  in  the  follow- 
ing language:  "Appeal  from  a  judgment  on  a  writ  of  re- 
view. To  Messrs.  Thompson  &  Fitch  and  J.  J.  Walton,  Jr., 
attorneys  for  the  plaintiff:  You  and  each  of  you  will  please 
take  notice  that  the  defendant  appeals  from  the  judgment 
rendered  in  said  Circuit  Court  at  the.  April  term  thereof, 
1874,  upon  a  writ  of  review  annulling  and  declaring  void 
the  judgment  rendered  by  T.  J.  Holland,  Esq.,  a.  justice  of 
the  peace  for  South  liugene  Precinct,  wherein  the  above- 
named  defendant  was  plaintiff,  and  against  you  as  defendant^ 
for  the  sum,"  etc. 

Thompson  dk  Filch,  for  the  motion. 

George  B,  Dorris,  contra. 

By  the  Court,  McArthur,  J. : 

The  views  of  this  Court,  in  relation  to  what  is  required  in 
a  notice  of  appeal,  have  been  expressed  in  numerous  cases, 
the  last  two  of  which  are  Leiois  v.  Leiois  (4  Or.  209),  and 
Whiteakei'  v.  Vanschoiack.*  In  Leiois  v.  Leiois,  which  has 
been  frequently  cited  by  the  Court  since  its  decision,  it  is 
held  that  in  case  of  a  decree  the  notice  of  appeal  must  s^t 
forth  with  reasonable  certainty,  first,  the  decree  appealed 
from;  secondly,  the  court  in  which  the  decree  was  rendered; 
thirdly,  the  time  when  rendered;  and  fourthly,  the  names 
of  the  parties  and  the  fact  that  one  party  or  the  other  in- 
tends to  appeal  from  the  decree  to  the  Supreme  Court. 

In  actions  at  law  the  appellant  must  also  specify  the 
errors  upon  which  he  relies  in  the  notice.  As  the  notice  in 
this  case  is  defective  in  not  describing  the  judgment  and 
naming  the  parties  thereto,  it  falls  within  the  riile  of  the 
cases  cited,  and  the  motion  to  dismiss  must  prevail. 

Appeal  dismissed. 

«■    ■  ■  ■  -  t        -■■--..■■■■  ... 

*  The  opinion  on  the  motion  to  dismiss  in  WhUeaker  v.  Vanachoiack  is 
not  reported.     It  wiis  rendered  at  the  January  Term,  1873. 
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A.  B.  ELPELT  et  al.,  Eespondents,  v.  A.  H.  and  FLOE  A     '35  m\ 

HINCH,  Appellants.  ^«  |m 

Husband  and  Wife  mat  Conteaot  with  Each  Otheb.— Though  Article  XV, 

$  5  of  onr  State  Constitntion  is  an  innovation  upon  the  common  law, 

it  does  not  abrogate  that  principle  which  preyents  hnsband  and  wife 

from  contracting  with  each  other. 
Wife's  Pbopbbty  Pbima  Facib  that  of  the  Husband,  'WChkn.— Where  the 

wife's  separate  property  is  not  registered  according  to  the  statute,  it  is 

prima  fwAt  the  property  of  the  husband  rather  than  of  the  wife. 
Fbactd  Pbesithkd  fbom  t!iBC(7MSTANCE8. — Positive  and  exproKS  proof  of  fraud 

is  not  required;  it  may  be  deduced  from  circumstances  affording  strong 

presumption. 
Fbaudulent  Contryance — ^What  Pbbbumkd.— a  voluntary  conveyance  by 

a  husband  to  his  wife  will  be  presumed  to  be  fraudulent  as  to  existing 

creditors. 
Fabtiks  in  Sctit  to  Set  Aside  Convetance. — Judgment  creditors  may  unite 

in  a  suit  to  set  aside  such  conveyance^ 

Appeal  from  Coos  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  B.  Willis,  for  Appellants. 

IF.  W.  Thayet'  and  Watson  dt  Lane^  for  Bespondents* 

By  the  Court,  Prm,  J.  : 

This  was  a  suit  in  equity  brought  by  creditors  to  set  aside 
a  deed  to  a  certain  parcel  of  land  situate  in  Coos  County^ 
consisting  of  about  one  hundred  and  forty  acres.  The 
respondents  were  merchants  doing  business  in  San  Fran- 
cisco, California,  and  consisted  of  six  different  firms,  each 
of  which  having  obtained  a  separate  judgment  prior  to  in- 
stituting this  suit,  joined  as  plaintiffs  in  the  court  below. 
They  allege  that  A.  H.  Hinch  was  indebted  to  them  for 
goods,  wares  and  merchandise,  sold  and  delivered  to  him  in 
October,  -1869,  except  Haake  &  Co.,  who,  it  is  alleged,  sold^ 
their  goods,  etc.,  to  said  Hinch  on  December  21,  1869.  At 
the  time  the  goods  were  purchased,  A.  H.  Hinch  was  in 
possession  and  claimed  to  be  the  owner  of  a  large  amount 
of  property,  which  he  traded  to  one  Nasburg  on  December 
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3,  1869,  for  the  tract  of  land  in  question,  and  which  was 
conveyed  by  said  Hinch  to  Flora  Hinch,  December  6, 1869. 
It  is  sought  by  this  suit  to  set  aside  said  deed  for  fraud. 
The  complaint  alleges  that  A.  H.  colluded  with  Flora  Hinch 
and  executed  the  deed  for  the  purpose  and  with  the  inten- 
tion of  defrauding  the  respondents  out  of  their  debts  due 
from  A.  H.  at  the  time  of  the  conveyance. 

Appellants  deny  the  collusion  and  fraud,  and  allege  that 
the  conveyance  was  executed  in  good  faith  and  for  a  valu- 
able consideration.  It  is  claimed  by  them  that  A.  H.  was 
indebted  to  Flora,  at  the  time  of  the  execution  of  said  deed, 
in  the  sum  of  ten  thousand  dollars,  and  that  five  thousand 
dollars  of  said  indebtedness  was  the  consideration  of  the 
conveyance.  If  Flora  was  a  bona  fide  creditor  of  A.  H.,  at 
the  time  this  conveyance  was  made  to  her,  there  can  be  no 
doubt  but  that  he  had  a  right  to  prefer  her  as  a  creditor. 
This  indebtedness,  it  is  claimed,  arose  out  of  the  sale  of  a 
mining  claim  by  A.  H.,  which  is  asserted  to  have  been  the 
separate  property  of  Flora,  and  that  the  property  with 
which  he  purchased  the  land  in  question  was  a  portion  of 
the  proceeds  of  that  sale. 

In  order  to  determine  the  fact  whether  the  relation  of 
debtor  and  creditor  existed  between  these  parties  at  the 
time  the  conveyance  was  made,  it  will  be  necessary  to  look 
into  the  evidence  bearing  upon  this  point.  It  appears 
therefrom  that  in  1866,  A.  tl.^  and  Flora  Hinch  were  hus- 
band and  wife,  and  continued  in  that  relation  until  May  24, 
1869,  at  which  time  they  were  divorced  at  the  suit  of  the 
husband.  In  1866,  and  while  the  relation  of  husband  and 
wife  still  existed  between  them,  A.  H.  owned  and  was  in 
possession  of  a  mining  claim,  which  he  sold  to  Flora,  for 
the  consideration  of  one  hundred  dollars.  A  bill  of  sale, 
in  the  ordinary  form,  was  executed  and  delivered  to  her, 
and  placed  upon  the  records  of  the  county.  It  does  not 
appear  that  she  ever  went  into  the  actual  possession  of  the 
claim,  or  performed  any  work  upon  it.  On  September  12, 
1868,  A.  H.  Hindi,  being  in  the  possession  of,  and  claiming 
to  be  the  owner  of  the  said  mining  claim,  sold  it  to  one 
John  Perschbacker  for  ten  thousand  dollars,  payable  in  a 
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store  and  goods,  etc.,  and  executed  a  bill  of  sale  for  the 
same  in  his  own  name.  Soon  after  this  sale,  some  question 
being  raised  as  to  the  interest  of  Flora  in  the  mining  claim, 
she  appeared  before  a  notary  public  and  acknowledged  that 
the  bill  of  sale,  which  had  been  made  to  her  by  A.  H. 
Hinch,  in  1866,  for  the  said  mining  claim,  was  ''fully  satis- 
fied and  discharged." 

In  the  decree  of  divorce,  heretofore  alluded  to,  and  which 
was  made  after  the  sale  of  said  mining  claim  to  Persch- 
backer,  it  was  decreed  that  all  the  property  of  Hinch,  both 
real  and  personal,  was  discharged  from  all  the  rights,  claims 
and  equities  of  Flora  Hinch. 

It  further  appears  that  the  property  traded  by  Hinch  to 
Nasburg,  for  the  land  in  question,  was  the  proceeds  of  the 
mining  claim  sold  to  Perschbacker. 

While  our  State  Constitution  has  made  an  innovation 
upon  the  common  law,  in  regard  to  the  property  and  pecu- 
niary rights  of  married  women,  it  has  not  abrogated  that 
principle  of  the  common  law  which  declares  husband  and  ' 
wife  are  to  be  regarded  as  one  person  in  law,  and  cannot  con- 
tract with  each  other.  (Pitman  v.  Pitman^  4  Or.  298.)  Art- 
icle XV,  g  5,  provides  that  "the  property  and  pecuniary 
rights  of  every  married  woman,  at  the  time  of  marriage,  or 
afterwards  acquired  by  gift,  devise  or  inheritance,  shall  not 
be  subject  to  the  debts  or  contracts  of  the  husband,  and 
laws  shall  be  passed  providing  for  the  registration  of  the 
wife's  separate  property."  As  to  where  or  how  Flora  ob- 
tained the  money  with  which  she  purchased  the  mining 
claim  from  her  husband,  the  evidence  fails  to  disclose,  and 
it  must  be  presumed  to  have  been  the  money  of  the  hus- 
band, unless  it  appears  that  it  came  to  her  either  by  ^'gift, 
devise,  or  inheritance."  The  Legislature  has  provided  that 
"a  fiaarried  woman,  possessed  of  or  owning  any  personal 
property  or  pecuniary  rights,  may  make  out  a  list  under 
oath  that  the  property  and  rights  therein  described  be- 
longed to  her  at  the  time  of  her  marriage,  or  that  she  has 
acquired  the  same  by  bequest  or  inheritance,  or  by  gift  of 
some  j)erson  named,  other  than  her  husband.  And  the  said 
list  and  affidavit  shall  be  recorded  in  the  said  register  and 

Vol.  v.— 17 


258  Elfelt  v.  Hinch.  [Sup.  Ct. 

Opinion  of  the  Court — Prim,  J. 

shall  be  prima  facte  evidence  of  the  facts  stated  therein,  and 
property  not  so  registered  shall  be  deemed  prima  facie  to 
be  the  property  of  the  husband  rather  than  of  the  wife." 
(Mis.  L.,  ch.  35,  g  2.) 

The  fact  that  Flora  Hinch  did  not  have  this  property 
registered  under  the  provisions  of  the  statute  is  of  itself  and 
by  the  statute  made  prima  fide  evidence  that  the  property 
was  **  the  property  of  the  husband  rather  than  of  the  wife." 
This,  taken  in  connection  with  the  fact  that  she  at  no  time 
asserted  ownership  in  the  property,  but  allowed  her  hus- 
band to  retain  the  possession,    claiming  ownership,  and 
thus  obtaining  credit  upon  it,   leads  us  to  consider  and 
deem   Hinch  to  have  been  the  owner  of  it,  especially  as 
between  her  and  his  creditors.     Hinch,  in  his  testimony, 
says   the  mining  claim  was   the  property  of  Flora,   and 
that  in  selling  it  to   Perschbacker,    and   in   trading  with 
the  proceeds  of  the  sale,  he  was  acting  as  her  agent;  but  in 
this  he  is  contradicted  by  his  own  acts  and  the  circumstances 
of  the  case.     There  may  have  been,  as  between  A.  H.  and 
Flora,  a  meritorious  consideration  for  the  deed  in  question; 
and  under  the  circumstances  surrounding  the  parties  to  the 
deed,  it  might  have  been  a  generous  and  praiseworthy  act 
on  the  part  of  the  grantor  if  the  rights  of  other  parties  had 
not  been  involved;  but  the  creditors,  we  think,  had  higher 
claims  upon  this  property.     A  party  must  be  just  before  he 
undertakes  to  be  generous.     If  there  were  no  creditors  in 
the  case  as  between  the  parties,  a  court  of  equity  would 
probably  protect  her  in  this  property.     As  a  matter  of  law. 
Flora  had  no  interest  in  the  proceeds  of  the  mining  claim 
that  she  could  have  asserted  against  these*  respondents  in 
their  attempts  to  subject  the  property  to  the  payment  of 
their  debts.    Her  right  to  claim  the  proceeds  of  the  mining 
claim  as  her  separate  property,  if  it  ever  existed,  had  l>een 
lost  by  her  acquiescence  in  his  use  and  disposition  of  the 
property.     There  being  no  indebtedness  shown  to  have  ex- 
'  isted  in  favor  of  Flora  and  against  A.  H.  at  the  time  of  the 
execution  of  the  deed,  and  of  the  transactions  referred  to, 
it  must  be  treated  as  a  voluntary  conveyance  without  any 
valuable  consideration  to  support  it,  and  must  therefore  be 
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presumed   to    have    been  fraudulent  as  against  existing 
creditors. 

It  not  only  appears  that  the  respondents  were  creditors 
of  Hinch  at  the  time  this  deed  was  made,  but  that  he  was 
in  possession  of,  and  claiming  to  be  the  owner  of,  the  very 
property  traded  to  Perschbacker  for  the  land  in  question. 
It  further  appears  that  judgments  have  been  recovered  by 
respondents  upon  their  respective  claims,  and  that  execu- 
tions issued  thereon  have  been  returned  nulla  bo7ia.  Unless 
this  land  can  be  subjected  to  the  payment  of  said  judgments, 
the  respondents  are  v?ithout  remedy  and  cannot  collect  their 
demands. 

It  is,  however,  insisted  by  counsel  that  fraud  is  never  pre- 
sumed, but  must  be  proved.  While  it  is  true  that  both  at 
law  and  in  equity  fraud  cannot  be  presumed,  but  must  be 
proved,  yet  in  neither  court  is  positive  and  express  proof 
of  fraud  required,  but  each  deduces  it  from  circumstances 
affording  strong  presumption.  ''Courts  of  equity  will  act 
upon  circumstances  as  presumptions  of  fraud  established 
by  presumptive  evidence,  which  courts  of  law  would  not 
always  deem  sufficient  proof  to  justify  a  verdict  at  law."  (1 
Story  Eq.  Jur.,  g  190.) 

In  the  case  under  consideration  the  fact  that  the  convey- 
ance was  without  a  valuable  consideration  to  support  it, 
and  executed  by  Hinch  at  a  time  when  he  was  largely  in- 
debted to  respondents,  and  the  further  fact  that  he  had  no 
other  property  out  of  which  their  debts  could  be  made,  are 
circumstances  from  which  a  court  of  equity  will  infer  or 
presame  constructive  fraud.  In  Read  v.  Livingstone  (3 
John.  Ch.  500),  Chancellor  Kent  said:  ''The  conclusion  to 
be  drawn  from  the  cases  is,  that  if  the  party  be  indebted  at 
the  tyne  of  the  voluntary  settlement,  it  is  presumed  to  be 
fraudulent  in  respect  to  such  debts,  and  no  circumstance 

ill  permit  those  debts  to  be  affected  by  the  settlement  or 

jpel  the  legal  presumption  of  fraud," 

1  Story  Equity  Jurisprudence  (g  355)  says:  "Voluntary 

conveyances  are  unquestionably  protected  by  the  sti^tute  in 

all. cases  where  they  do  not  break  in  upon  the  legal  rights 

of   creditors;  but  when  they  break  in  upon  such  rights,  and 
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80  far  as  they  have  that  effect,  they  are  not  permitted  to 
avail  against  those  rights.  If  a  man,  therefore,  who  is  in- 
debted, conveys  property  to  his  wife  or  children,  such  a  con- 
veyance is,  or  at  least  may  be,  within  the  statute;  for  al- 
though the  consideration  is  good  as  between  the  parties, 
yet  it  is  not  in  contemplation  of  law  bona  fide,  for  it  is  incon- 
sistent with  the  good  faith  which  a  debtor  owes  to  his  cred- 
itors to  withdraw  his  property  voluntarily  from  the  satis- 
faction of  their  claims,  and  no  man  has  the  right  to  prefer 
the  claims  of  affection  to  those  of  justice." 
Decree  affirmed. 


S.  H.  HUMPHREYS,  Executor  op  the  Last  Will  of 
S.  P.  TAYLOR,  Deceased,  Appellant,  v.  L.  I.  TAY- 
LOR, Respondent. 

ExEouTOB  CANNOT  MAINTAIN  AoTioN  FOB  POSSESSION. — Ad  executor  has  not 
such  an  estate  in  the  lands  of  the  testator  as  to  entitle  him  to  maintain 
an  action  for  the  possession  thereof  under  $  313  of  the  Code.  The  right 
of  possession  of  the  property  of  a  deceased  person,  given  by  law  to  ex- 
ecutors and  administrators,  is  a  mere  statute  power  to  be  exercised  by 
them  for  the  purposes  of  administration. 

Wiiiii — Pbovision  oivino  Wipe  Possession  of  Real  Pbopebtt. — A  proyision 
in  a  will  that  until  the  land  of  the  testator  shall  be  disposed  of  by  the 
executor  the  wife  of  the  testator  should  have  the  use  thereof,  for  herself 
and  minor  children,  is  not  contrary  to  law. 

Testatob's  Dibections. — All  courts  and  others  concerned  in  the  execution 
of  last  wills  shall  have  due  regard  to  the  directions  of  the  will  and  the 
true  interests  and  meaning  of  the  testator  in  all  matters  brought  before 
them. 

I 

Appeal  from  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  W.  Thayer,  for  Appellant. 

Caples  (ft  Malkey,  for  Respondent. 

By  the  Court,  Burnett,  J. : 

This  is  an  action  to  recover  the  possession  of  certain  real 
estate  situate  in  Washington  County,  and  described  in  the 
complaint  in  this  case. 
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This  action  is  brought  by  the  plaintiff,  Humphreys,  in 
his  fiduciary  capacity  as  executor  of  the  last  will  and  testa- 
ment of  S.  P.  Taylor,  deceased,  against  L,  I.  Taylor,  the 
widow  of  said  deceased. 

The  defense  principally  relied  on  is  that  the  will  under 
which  appellant  is  acting  provides  that  until  the  land  in 
question  is  disposed  of,  by  said  executor^  the  wife  of  said 
testator,  respondent  herein,  shall  have  the  use  thereof  for 
herself  and  the  minor  children  of  the  parties. 

There  was  a  question  made  in  the  pleadings  as  to  whether 
the  defendant  had  a  dower  interest  in  the  land  in  question 
or  not,  but  as  the  court  below  did  not  pass  upon  that  ques- 
tion it  is  not  necessary  to  consider  it  here.  The  case  was 
tried  before  the  court  without  a  jury,  and  the  court  made 
the  following  finding  of  facts: 

1.  That  S.  P.  Taylor,  named  in  the  pleadings,  was,  at  the 
time  of  his  decease  and  during  the  marriage  with  the  de- 
fendant, seized  of  an  estate  in  fee  in  the  lands  described  in 
the  complaint. 

2.  That  said  S.  P.  Taylor  died  on  the  third  day  of  Feb- 
ruary, 1873,  having  before  made  his  last  will,  which,  since 
his  death,  has  been  admitted  to  probate  and  duly  proven  in 
the  County  Court  of  Washington  County. 

3.  That  the  plaintiff  was  named  in  said  will  as  executor 
thereof,  and  was  appointed  such  executor  by  the  County 
Court  of  Washington  County,  Oregon,  and  duly  qualified 
and  is  acting,  and  brings  this  suit  in  that  capacity. 

4.  That  the  defendant  is  the  widow,  of  said  S.  P.  Taylor, 
and  in  and  by  the  will  of  said  8.  P.  Taylor  it  was  provided, 
among  other  things,  that  until  the  land  of  said  Taylor 
(which  is  the  same  land  in  controversy  in  this  action)  shall 
be  disposed  of  by  said  executor,  the  wife  of  said  testator 
(this  defendant)  should  have  the  use  thereof  for  herself  and 
the  minor  children  of  the  parties. 

5.  That  said  land  has  not  been  disposed  of  by  said  exec- 
utor according  to  the  provisions  of  said  will. 

As  conclusions  of  law  from  these  facts  the  court  found : 
1.  That  the  plaintiff  is  not  entitled  to  the  possession  of 
the  premises  described  in  the  complaint. 
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2.  That  the  defendant  is  entitled  to  the  possession  of  the 
premises  described  in  the  complaint  until  disposition  of  the 
same  by  said  executor. 

From  which  iiiling  and  decision  plainti£f  appeals,  and  as- 
signs errors  on  both  points.  The  appeal  presents  two  ques- 
tions for  the  consideration  of  the  Court: 

1.  Can  the  plainti£f  maintain  this  action  under  the  Code? 

2.  If  so,  do  the  findings  »of  fact  show  that  the  appellant 
is  entitled  to  the  possession  of  the  premises  in  question  as 
against  the  defendant  (respondent)? 

Upon  the  first  question  it  will  be  necessary  to  examine 
g  313  of  the  |,Code  upon  which  this  action  is  based,  to  see 
whether  the  appell&nt  has  brought  himself  within  its  pro- 
visions or  not.  That  section  reads  as  follows:  "Any  per- 
son who  has  a  Ugal  estate  in  real  property,  and  a  present 
right  to  the  possession  thereof,  may  recover  such  posses- 
sion, with  damages  for  withholding  the  same,  by  an  action 
at  law,"  etc.  It  cannot  be  said  that  an  executor  has  a  legal 
estate  in  the  lands  of  the  testator;  if  he  has  he  can  convey 
it  without  an  order  of  the  County  Court,  or  incumber  it  if 
he  desires  to.  But  such  a  view  is  entirely  at  variance  with 
the  provisions  of  our  law  upon  the  subject  of  the  property 
of  deceased  persons. 

The  right  of  possession  of  the  property  of  the  deceased, 
given  to  the  executors  and  administrators  by  g  1088  ot  our 
Code,  is  a  mere  statute  power  given  them  only  for  the  bene- 
fit of  creditors,  and  properly  to  be  exercised  only  as  the  exi- 
gencies of  the'  estate^  might  require.  Created  only  by  the 
statute,  it  owes  its  existence  to  that  alone.  This  would 
seem  to  be  a  proper  view  of  the  statute,  from  the  fact  that 
while,  under  gg  1135  and  1136  of  the  probate  law,  an  exec- 
utor or  administrator  may,  under  a  proper  order  of  the 
County  Court,  institute  proceedings  to  set  aside  a  sale  or 
transfer  of  any  property,  real  or  personal,  made  by  the 
testator  or  intestate  in  his  lifetime,  with  intent  to  hinder 
or  defraud  creditors,  yet  he  can  only  do  so  when  the  assets 
of  the  estate  iii  his  hands  are  insufficient  to  satisfy  the 
funeral  charges,  expenses  of  administration,  and  the  claims 
against  the  estate. 
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It  is  urged,  by  eonnsel  for  appellant,  that  if  executors 
cannot  maintain  ejectment  to  recover  the  possession  of  the 
lands  of  the  deceased,  that  §  1088  of  the  probate  law  is  of 
no  value;  but  this  conclusion  does  not  follow.  Sections 
1089,  1090,  1091  and  1092,  provide,  to  the. effect,  that  any 
person  having  possession  of  any  property  belonging  to  an 
estate  may,  upon  a  proper  application  of  an  executor  or  ad- 
ministrator, be  brought  into  the  County  Court  under  a 
summary  proceeding  to  give  a  true  account  thereof;  and 
again,  the  "Forcible  Entry  and  Detainer  Act"  gives  a  rem- 
edy, and,  whether  adequate  or  not,  seems  to  be  more  appli- 
cable to  cases  for  possession  than  the  act  under  which  this 
action  is  brought,  and  has  been  followed  in  some  of  the 
other  States.  (27  Arkansas,  460. ) 

The  second  assignment  of  error  covers  the  principal 
ground  upon  which  the  decision  of  the  court  below  was 
based,  to  wit:  That,  under  the  provisions  of  the  will,  in 
this  case,  the  defendant  is  entitled  to  the  possession  of  the 
premises  described  in  the  complaint,  until  the  same  is  dis- 
posed of  by  the  executor.  It  is  claimed,  by  counsel  for 
appellant,  that  the  language  of  §  1088  is  broad  enough  to 
entitle  the  executor  to  the  possession  of  the  land  in  ques- 
tion as  against  the  respondent,  notwithstanding  the  express 
provision  in  the  will  (under  which  the  appellant  is  acting) 
that  the  respondent,  widow  of  the  deceased,  shall  have  the 
use  thereof  until  the  same  is  disposed  of  by  said  executor. 

Taking  g  1088  of  the  Code  alone  and  the  construction 
contended  for  by  counsel  might  be  correct;  but  in  construing 
statutes  it  is  our  duty  to  so  construe  them  as  to  make  all 
the  provisions  relating  to  the  same  subject  harmonize,  if 
possible,  and  give  each  its  due  effect,  and 'when  we  consider 
that  under  g  1,  p.  788,  of  the  Code  on  the  subject  of  wills, 
it  is  provided  that  every  person  of  twenty-one  years  of  age, 
and  of  sound  mind,  may  dispose  of  all  of  his  property  by 
will,  and  that  all  courts  and  others  concerned  in  its  execution 
shall  have  due  regard  to  the  directions  of  the  will,  and  the 
true  interests  and  meaning  of  the  testator,  it  is  plain  that 
the  provision  in  this  will  ought  to  be  carried  into  effect 
unless  in  plain  violation  of  law. 
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The  provision  that  the  widow  and  children  of  the  deceased 
should  haye  the  use  of  the  land  in  question,  until  disposed 
of  by  the  executor,  is  itself  a  commendable  one  and  in  no- 
wise interfered  with  the  executor  in  the  performance  of  his 
duties  towards  the  creditors  of  the  estate,  for  after  disposing 
of  all  the  personal  property  belonging  to  the  estate,  if 
there  were  debts  still  unpaid,  he  could,  by  making  a  proper 
showing  to  the  County  Court,  obtain  an  order  therefrom  to 
sell  the  land  in  question,  and  it  was  his  duty  to  do  so.  The 
will  does  not  undertake  to  deprive  the  executor  of  the 
power  or  right  to  sell  the  land  or  even  to  rent  it,  but  simply 
provides  that  until  he  does  dispose  of  it  the  widow  and 
children  shall  have  the  use  of  it. 

If  the  plaintiff  in  this  case,  acting  as  executor,  had,  under 
a  proper  order  of  the  County  Court  of  Washington  County, 
sold  the  premises  in  question,  and  this  action  had  been 
brought  by  the  purchaser  at  the  executor's  sale,  after 
obtaining  his  deed,  the  case  would  then  be  within  20 
Cal.  620,  referred  to  by  counsel  for  appellant,  and  there 
would  be  no  doubt  of  his  right  to  recover;  or  if  he  had, 
acting  as  executor,  leased  the  premises  in  question,  his 
tenant,  I  think,  un^er  a  proper  proceeding,  could  recover 
the  possession  thereof  from  the  defendant;  but  the  case  at 
bar  is  entirely  different  from  either  of  the  cases  put,  and 
hence  the  same  rule  does  not  apply. 

There  is  no  doubt  that  under  our  statute  the  executor  or 
administrator  is  entitled  to  the  possession  of  the  property  of 
the  deceased  for  the  purposes  of  administration;  such  is  the 
general  rule.  .  It  is  also  true  that  a  testator  cannot  dispose 
of  his  property  by  will  or  otherwise  so  as  to  place  it  beyond 
the  reach  of  his  creditors,  or  evade  the  payment  of  his  just 
debts,  for  *'a  man  must  be  just  before  he  is  generous." 

But  as  I  view  this  case  the  provision  in  the  will  does  not 
attempt  to  place  the  property  beyond  the  control  of  the 
executor,  nor  exempt  it  from  the  payment  of  the  debts  of 
the  testator,  and  may  be  construed  in  harmony  with  §  1088 
of  our  Code,  and  allowed  to  stand. 

Judgment  affirmed. 
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THE  SPmNGFIELD  MILLING  COMPANY,  Kespond- 
ENT,  V.  LANE  COUNTY,  Appellant. 

Public  Gobpobations — Not  Liable  xtpon  Implibd  Gomtbactb. — Where  work 
is  done  upon  the  streets  of  a  city,  liability  does  not  follow  from  the  fact 
that  the  streets  are  thereby  improTed,  and  snch  city  thereby  benefiied.  ^      5 

The  enjoyment  and  nse  of  such  improTements  constitutes  no  such  evi- 
dence  of  acceptance  as  to  create  a  liability  against  the  corporation. 

Statute  —  When  Pxbbmptobt. — When  a  public  body  or  officer  has  been 
clothed  by  statute  with  power  to  do  an  act  which  concerns  the  public 
interest,  the  execution  of  the  power  is  a  duty,  and  though  the  phrase- 
ology of  the  statute  be  permissive,  it  is  nevertheless  to  be  held  peremp- 
tory. 

County  Bbxdoes — How  must  be  Bepaibed. — Under  the  act  of  October  11, 
1862,  relating  to  the  erection  and  repairing  of  county  bridges,  immedi- 
ate repairs,  called  for  by  any  emergency,  are  left  to  the  discretion  of  the 
county  judge,  and  may  be  done  by  private  contract.  All  other  repairs 
and  the  construction  of  new  bridges  must  be  done  by  contract  let  to  the 
lowest  bidder,  unless,  through  the  road  supervisor,  in  the  special  cases 
provided  for  by  the  act  of  1865. 

Appeal  from  Lane  County. 

The*  facts  are  stated  in  the  opinion  of  the  Court. 

Thompson  &  Fitch,  for  Appellant. 
G,  B,  Do7*ri8,  for  Bespondent. 

By  the  Court,  Shattuck,  J. : 

This  is  an  action  at  law  tried  in  the  court  below  upon 
issues  of  fact  before  the  court,  without  a  jury.  The  find- 
ings of  the  court  below  are  as  follows : 

"1.  That,  at  the  January  term,  1874,  of  the  County  Court 
of  Lane  County,  State  of  Oregon,  said  court,  in  the  trans- 
action of  county  business,  made  the  following  order,  to  wit:  % 

*'^ In  the  Matter  of  Bridge  across  Willamette  River  at  or  near 
Spnngfield. — ^At  this  day,  after  consideration  by  the  court, 
it  is  ordered  that  A.  8.  Powers  be,  and  he  is  hereby  ap- 
pointed superintendent  of  the  construction  of  a  bridge 
across  the  Willamette  River  at  or  near  Springfield,  Lane 
County,  Oregon,  and  is  vested  with  the  usual  powers  pro- 
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vided  by  law,  subject  to  the  following  conditions,  to  wit: 
The  said  A.  S.  Powers,  as  such  superintendent,  is  hereby 
authorized  to  let  the  contract  for  the  construction  of  said 
bridge,  stipulating  that  the  contractors  shall  receive  one- 
half  of  the  contract  price  from  Lane  County,  and  the  other 
half  in  subscriptions  from  citizens,  with  the  express  under- 
standing that  said  Lane  County  is  not  to  be  responsible  for 
the  payment  or  collection  of  said  subscription,  nor,  in  any 
case,  for  the  payment  of  any  sum  greater  than  one-half  of 
the  contract  price  for  constructing  said  bridge;  and  A.  S. 
Powers  is  to  receive,  for  his  services  as  such  superintend- 
ent, in  full  satisfaction  for  the  same,  one  hundred  and  fifty 
dollars;  the  said  bridge  to  be  on  the  plan  of  Smith's  Patent 
Truss  Bridge;  the  superintendent  to  be  subject  to  the  di- 
rection of  the  County  Court.' 

"2.  That  on  the  4th  day  of  March,  1874,  said  Powers  en- 
tered into  a  contract  on  behalf  of  said  Lane  County,  with 
the  Pacific  Bridge  Company,  to  construct  the  bridge  re- 
ferred to  in  said  order;  that  by  said  contract,  said  Pacific 
Bridge  Company  agreed  to  furnish  the  material  tcfr  said 
bridge,  except  lumber  for  the  aprons  thereof,  and  construct 
the  same,  for  which  they  were  to  receive,  from  said  Lane 
County,  the  sum  of  five  thousand  three  hundred  dollars. 

"3.  That  in  August,  1874,  said  Powers  purchased  of  the 
plaintiffs,  for  the  defendant,  the  lumber  for  which  this 
action  is  brought,  and  the  same  was  used  in  the  construc- 
tion of  the  aprons  to  said  bridge,  with  the  knowledge  and 
consent  of  the  defendant  herein. 

**4.  That  the  value  of  the  lumber  so  purchased  of  plaint- 
iffs and  used  by  defendant,  is  $158.44. 

"5.  That,  at  the  September  term,  1874,  of  said  County 
Court,  the  plaintiff  presented  his  bill  for  the  lumber  above 
referred  to,  and  said  bill  was  disallowed,  except  eighty  dol- 
lars, which  the  plaintiff  refused  to  accept." 

As  conclusions  of  law  the  court  found: 

1.  That  the  defendant,  by  accepting  and  using  the  lumber 
mentioned  in  the  complaint,  became  liable  to  the  plaintiff 
for  the  value  thereof. 
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2.  That  the  plaintiff  is  entitled  to  a  judgment  against  the 
defendant  for  the  sum  of  $158.44. 

The  plaintiff  had  judgment  upon  these  findings  and  the 
defendant  (Lane  County)  appealed. 

The  plaintiffs  j^ace  their  right  to  recover  on  the  gi'ound 
that  the  superintendent  Powers  made  a  contract  for  the 
lumber  with  plaintiffs  which  the  defendant,  by  accepting 
the  bridge  and  offering  to  pay  part  of  the  price  of  the 
lumber,  ratified  and  adopted  as  the  contract  of  the  county. 
This  amounts  simply  to  an  implied  contract  arising  from 
alleged  benefits  received. 

The  general  doctrine  unquestionably  is,  that  when  one 
receives  the  benefit  of  another's  work  or  property,  he  is 
bound  to  pay  for  the  same,  and  this  doctrine  applies  as  well 
to  corporations  as  to  individuals  in  cases  where  there  is  no 
restriction  imposed  by  law  upon  the  corporation  against 
making  in  direct  terms  a  contract  like  the  one  sought  to  be 
implied;  but  where  there  exist  legal  restrictions  which  dis- 
able a  corporation  to  agree  in  express  terms  to  pay  money, 
the  law  will  not  imply  any  such  agreement  against  the  cor- 
poration. {Brady  v.  The  Mayor ^  2  Bosworth,  173;  ZoUman 
Y.  San  Francisco,  20  Cal.  102-105.) 

This  rule  may  sometimes  work  a  hardship  upon  a  con- 
tractor, who,  without  having  considered  whether  the  law 
has  been  complied  with  or  not,  has  performed  labor  or  fur- 
nished material  for  a  public  corporation,  and  expects  com- 
pensation therefor,  the  same  as  if  it  had  been  done  or  fur- 
nished for  a  private  individual.  But,  nevertheless,  the  au- 
thorities hold  that  a  contractor,  no  less  than  the  ofScers  of 
a  municipal  corporation,  when  dealing  in  a  matter  ex- 
pressly provided  for  by  law,  must  see  to  it  that  the  law  is 
complied  with.  Where  work  is  done  without  authority 
upon  the  streets  of  a-city,  liability  does  not  follow  because 
the  streets  may  be  improved  thereby  or  their  use  continued. 
Such  continued  use  constitutes  no  such  evidence  of  accept- 
ance as  to  create  a  liability  against  the  corporation.  (20 
Cal.  107.) 

We  are  of  the  opinion  that  the  same  rules  of  construction 
wUch  apply  to  and  control  the  charters  of  municipal  cor- 
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porations,  and  the  action  of  municipal  officers,  are  applicable 
to  counties  and  should  control  County  Courts  in  the  manage- 
ment of  county  business. 

The  question  here  now  presented  is  whether  or  not  the 
contract  sued  on  is  a  matter  expressly  provided  for  by  law, 
and,  for  that  reason,  subject  to  the  principles  and  rules  just 
announced.  Counsel  for  the  plaintiffs  insist  that  it  is  not. 
He  contends  that  the  power  conferred  on  the  County  Court 
to  provide  for  the  construction  of  bridges  and  to  appropriate 
money  therefor  is  a  general  power,  and  that  the  provisions 
of  law,  relative  to  the  mode  of  proceeding,  are  merely  direc- 
tory and  in  no  way  restrict  or  control  the  discretion  of  the 
court  in  regard  to  the  mode.  Here  is  the  gist  of  this  whole 
case,  and  upon  our  constiniction  of  the  law  of  this  State,  in 
this  particular,  the  rights  of  the  parties  to  this  action  de- 
pend. 

The  statutes  of  this  State,  relating  to  this  subject,  are  as 
follows: 

The  act  of   October   11,   1862,    g  870,   subdivision  4, 

page  283,  General  Laws,  1872,  provides  that  "the  County 

Court  has  authority  and  power  to  provide  for  the  erection 

and  repairing,  within  the  county,  of  public  bridges  upon 

•  any  road  or  highway  established  by  public  authority." 

The  act  of  17th  October,  1862,  designated  as  g  71, 
page  737,  General  Laws,  provides  that  "  the  Counjy  Courts  of 
the  several  counties  in  this  State  be,  and  they  are  hereby 
authorized  to  apply,  in  their  discretion,  any  moneys  in  the 
county  treasury,  not  otherwise  appropriated,  toward  de- 
fraying the  expense  of  the  building  or  repairing  bridges  on 
any  of  the  county  or  State  roads  within  their  respective 
counties." 

Section  72,  page  737,  provides  that  **the  County  Court 
may  appoint  some  suitable  person  to  superintend  the  let- 
ting and  building  and  repairing  and  receiving  the  bridge 
when  done.  Whien  a  bridge  is  to  be  built  said  superinten- 
dent shall  put  up  three  notices  in  the  county  at  least  twenty 
days  prior  to  the  time  of  letting  such  bridge,  one  of  which 
shall  be  posted  in  the  neighborhood  where  the  bridge  is  to 
be  built  or  repaired,  which  notice  shall  state  the  general 
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plan  of  said  bridge  and  statement  of  the  proposed  repairs, 
also  the  time  and  place  of  letting  the  same,  which  shall  be 
let  to  the  lowest  responsible  bidder  at  public  outcry,  and 
when  said  bridge  is  completed  the  superintendent  shall  give 
the  undertaker  a  certificate  for  the  same,  if  in  his  judgment 
the  bridge  has  been  built  or  repaired  according  to  contract, 
and  make  due  report  thereof  to  the  County  Court,  which  cer- 
tificate shall  be  a  voucher  to  the  court  to  pay  the  money; 
provided^  however,  that  whenever  in  the  discretion  of  the 
county  judge  an  emergency  may  require  it  he  may  authorize 
repairs  without  such  notice." 

The  next  section  in  the  same  act  provides  for  the  con- 
struction of  bridges  over  streams  forming  the  boundary-line 
between  two  counties,  and  is  not  quoted  here  at  length, 
having  no  immediate  bearing  upon  the  question  before  us. 

There  is  another  provision  (§  40,  page  29,  Pamphlet  Laws 
of  1865),  as  follows:  ''When  it  shall  appear  to  the  satisfac- 
tion of  any  County  Court  in  this  State,  at  any  regular  ses- 
sion thereof,  by  application  of  any  supervisor  in  said  county 
to  the  above-named  court,  that  the  construction  of  a  bridge 
or  bridges  of  ten  feet  span  or  more  is  required  to  be  made 
on  the  public  highways  in  his  district,  the  court  shall  order 
that  as  soon  as  said  bridge  or  bridges  shall  have  been  made 
of  good  sound  timber  of  proper  size,  and  put  together  in  a 
good  and  substantial  manner,  and  covered  with  sound  plank 
at  least  two  inches  thick,  and  not  less  than  twelve  feet  long, 
and  well  spiked  down,  shall  cause  to  be  paid  to  the  said 
supervisor  the  sum  equal  to  the  original  cost  of  the  plank 
and  spikes  so  used,  which  shall  be  applied  in  payment  of 
the  same  out  of  any  money  in  the  county  treasury  not  other- 
wise appropriated;  or  for  want  of  money,  county  orders  may 
be  issued  in  place  thereof;  and  any  person  subject  to  per- 
form road  labor  shall  perform  the  same  upon  any  road  in 
the  district  which  the  supervisor  may  designate  in  his  notice 
to  perform  work  on  the  road."  This  act  has  not  been  printed 
in  the  body  of  the  compilation  of  our  laws  in  1872,  but  ap- 
pears in  a  marginal  note  with  some  comments  by  the  com- 
pilers. We  may  remark  in  passing  that  until  some  question 
is  made  in  a  proper  mode,  concerning  the  validity  of  this 
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act,  this  Court  will  treat  it  as  one  of  the  laws  in  force  in  this 
State;  and,  in  any  event,  we  hold  the  authoritative  text  of 
the  laws  to  be  the  original  acts.  The  functions  of  the  com- 
pilers were  **to  collect  these  laws,"  not  to  write  commen- 
taries or  deliver  judgments. 

The  above-cited  provisions  are  all  the  express  provisions 
of  the  statutes  relating  to  the  subject  of  building  and  repair- 
ing bridges  on  the  highways  in  this  State.  The  act  of  1865 
last  cited  does  not  appear  to  be  relied  upon  by  plaintiff's 
counsel,  and  if  it  were,  we  should  hold,  upon  the  views  we 
entertain  of  the  general  subject,  that  it  would  not  strengthen 
•  the  positions  which  plaintiff  assumes.  It  is  an  act  provid- 
ing for  a  class  of  cases  entirely  different  from  the  one  before 
us.  It  provides  for  the  appropriation  of  money  at  a  regu- 
lar term  of  the  court  to  pay  for  material  furnished  and  laid 
down  upon  a  public  bridge,  upon  the  application  and  cer- 
tificate of  the  road  supervisor,  an  officer  bound  to  faithful- 
ness by  the  sanction  of  an  oath  and  the  obligations  of  a 
bond,  which  is  not  this  case  at  all. 

The  proceeding  under  consideration  must  then  have  been 
authorized  by  the  acts  of  1862,  above  quoted,  or  it  must  fail 
as  being  unauthorized.  To  these  acts  attention  is  now 
directed. 

It  is  to  be  observed  that  the  agent  or  superintendent, 
Powers,  not  only  failed  to  comply  with  the  requirements  of 
these  acts,  in  respect  to  letting  the  contract  for  this  lumber 
to  the  lowest  bidder,  but  he  also  contravened  the  express 
conditions  of  the  order  appointing  him.  The  order  declared 
.  that  Lane  County  was  not  by  any  act  of  the  superintendent 
**in  any  case"  to  be  made  responsible  for  more  than  one- 
half  of  the  contract  price  of  constructing  the  bridge,  bat 
this  superintendent  undertakes  to  bind  the  county  for  the 
whole  price  of  this  lumber.  It  is  suggested  that  the  aprons 
were  not  a  part  of  the  bridge  and  not  properly  within  the 
terms  of  the  provision  for  making  a  contract  for  construc- 
tion. If  this  is  true,  which  is  not  conceded,  then  Powers 
was  a  mere  stranger  undertaking  to  buy  lumber  in  the  name 
of  Lane  County;  and  because  he  has  laid  it  down  upon  the 
highway,  and  the  public  travel  is  thereby  facilitated,  he  is 
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seeking  to  impose  upon  the  county  the  obligation  to  pay  for 
it.  And  if  Powers  could  do  this,  every  man  in  the  county 
could  do  likewise  and  secure  for  himself,  as  well  as  the 
public,  a  plank  road.  The  absurdity  of  such  a  position  is 
manifest. 

The  act  of  Powers  in  purchasing  this  lumber,  in  the 
manner  he  did,  was  clearly  unauthorized  by  any  express 
provision  of  law  or  order  of  the  County  Court.  If,  however, 
we  were  to  rest  the  matter  upon  the  ordinary  rules  of 
principal  and  agent,  this  unauthorized  act  of  the  superin-* 
tendent  might  be  considered  ratified  by  the  county  in 
allowing  the  lumber  to  be  laid  down  in  the  bridge,  and  in 
the  continued  use  of  it  as  a  part  of  the  public  highway. 

The  view,  however,  which  we  iake  of  the  statutes,  pre- 
cludes the  application  to  this  case  of  the  ordinary  rules  of 
principal  and  agent,  as  well  as  of  the  rule  of  implied  promise 
arising  from  benefits  received. 

In  construing  these  statutes  of  1862,  the  first  point  to  be 
settled  is  the  meaning  and  force  of  the  word  **  may"  in  the 
first  clause  of  §  72  (page  737),  which  says  that  **the  County 
Court  may  appoint,"  etc. 

There  can  be  no  question  but  that  the  County  Court  has 
^  ^  been  invested  with  this  power  of  providing  for  the  construc- 
tion and  repair  of  bridges,  and  of  appointing  a  superintendent 
in  such  a  case,  for  the  public  good,  and  that  the  construction 
and  repair  of  bridges  concerns  the  public  interests.  The 
public  are  also  interested  in  having  the  public  works  done 
at  the  lowest  price,  so  they  be  well  done,  and  surely  no  one 
can  doubt  the  wisdom  or  importance  of  requiring  the  super- 
intendent to  advertise  for  bids,  and  to  let  the  contract  ''to 
the  lowest  responsible  bidder  at  public  outcry."  This  mode 
of  proceeding  prevents  jobbery  and  favoritism,  and  such 
was  the  manifest  intention  of  this  provision  of  the  statute. 
This  being  so,  we  hold  that  may  in  this  statute  means  musty 
upon  the  principle  recognized  by  good  authority  that,  when 
a  public  body  or  officer  has  been  clothed  by  statute  with 
power  to  do  an  act  which  concerns  the  public  interest,  the 
execution  of  the  power  is  a  duty,  and  though  the  phraseology 
of  the  statute  be  permissive,  it  is  nevertheless  to  be  held 
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peremptory.     (Smith's  Com.  727-729;  Sedgwick  Stat,  and 
Const.  Law,  438.) 

Or,  if  that  doctrine  be  deemed  doubtful  as  a  general  rule, 
we  still  hold  that  the  true  intent  of  the  Legislature,  as 
expressed  by  this  statute,  is  to  provide  in  all  cases  of  con- 
structing or  repairing  bridges  (when  the  act  of  1865  is  not 
followed)  an  imperative  rule  of  proceeding  for  the  County 
Court.  The  act  first  contains  a  general  grant  of  power  over 
the  subject;  then  an  authority  is  given  to  appoint  a  super- 
intendent; then  it  is  provided  that  ''when  a  bridge  is  to  be 
built"  the  contract  therefor  shall  be  let  upon  public  notice 
and  "public  outcry,"  to  the  lowest  responsible  bidder. 
There  is  also  a  proviso  allowing  the  county  judge,  in  cases 
of  emergency,  to  authorize  repairs  without  public  notice. 
Here  is  provision  made  for  the  whole  matter.  Immediate 
repairs,  called  for  by  any  emergency,  are  left  to  the  discre- 
tion of  the  county  judge,  and  may  evidently  be  done  by 
private  contract.  All  other  repairs  and  the  construction  of 
new  bridges  must  be  done  by  contract  let  to  the  lowest 
bidder,  unless  through  the  road  supervisor,  in  the  special 
cases  provided  for  by  the  act  of  1865. 

This  view  is  confirmed  by  the  consideration  that  the 
County  Court,  in  the  exercise  of  the  jurisdiction  pertaining 
to  county  commissioners  to  transact  county  business,  has 
only  such  powers  as  the  statute  has  given  it,  including  also 
such  implied  powers  as  are  necessary  to  cany  into  effect 
the  powers  expressly  granted.  And  it  seems  to  be  the 
settled  doctrine,  sanctioned  by  the  cases  cited  on  the  argu- 
ment, that  when  a  statute  confers  upon  an  inferior  tribunal 
a  power,  and,  at  the  same  time,  prescribes  a  mode  of 
exercising  that  power,  the  mode  becomes  the  measure  of  the 
power,  and  such  mode  must  be  substantially,  if  not  strictly, 
followed. 

Looking  at  this  case  from  the  point  of  view  here  presented, 
the  transaction  pertaining  to  this  lumber  is  one  outside  of 
any  of  the  modes  of  proceeding  prescribed  for  the  County 
Court,  and,  being  outside  of  the  mode,  is  outside  of  the 
jurisdiction.  The  county  had  no  power  to  make  such  a 
contract  with  the  plaintiffs,  as  is  alleged  to  have  been  made 
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by  Powers,  and,  having  no  power  to  make  it  'originally,  it 
could  not  ratify  any  unauthorized  aot  of  Powers  in  respect 
to  the  same  matter,  and  for  this  reason  no  implied  promise 
or  obligation  can  be  raised  and  imposed  upon  the  county 
in  the  matter. 

It  follows,  from  these  views,  that  the  conclusion  of  law 
announced  by  the  court  below  was  incorrect,  and  the 
judgment  must  be  reversed. 


WILLIAM  SELLERS,  Respondent,  v.  THE  CITY  OF 

CORVALLIS,  Appellant. 

AFPEi.ii— Mat  bb  Taken  raou  Bsoobdeb. — The  recorder  of  the  city  of  Gor- 
Yallis  is  ex  offldo  a  justice  of  the  peace,  and  an  appeal  will  lie  from  his 
jadgments  to  the  Circuit  Court. 

Betuw  and  Appxai<  not  Conoubbbnt  Bembdies. — The  writ  of  review  will 
not  lie  where  the  right  of  appeal  exists.  The  decision  of  this  Court  in 
Schirott  A  Oroner  t.  PhiUippi  4k  Coleman,  overruled  so  far  as  it  holds 
that  app^l  and  review  are  concurrent  remedies.  The  decision  of  this 
Court  in  Evana  y.  Chrislian  (4  Or.  375),  affirmed. 

Appeal  from  Benton  County. 

On  the  27th  day  of  Angast,  1873,  Sellers,  the  respond- 
ent, at  the  suit  of  the  city  of  Gorvallis,  was  fined  in  the  sum 
of  twenty-five  dollars  and  costs  for  the  violation  of  a  city 
ordinance  prohibiting  the  disposal  of  spirituous  or  malt 
liquors,  in  a  tippling-house  or  bar-room,  later  in  the  evening 
than  ten  o'clock. 

On  the  30th  day  of  August,  1873,  Sellers  sued  out  a  writ 
of  review,  in  the  Circuit  Court  for  Benton  County,  to  set 
aside  and  reverse  the  judgment  of  the  city  recorder  in  im- 
posing said  fine.  In  the  Circuit  Court,  counsel  for  the  ciiy 
moved  to  dismiss  said  writ  of  review  for  the  reason  that 
''said  plaintiff  William  Sellers  had  a  plain,  speedy  and  ad- 
equate remedy  by  appeal  for  all  the  irregularities  com- 
plained of  in  said  proceeding  before  the  recorder."  The 
Circuit  Court  overruled  said  motion,  and  afterwards  ren- 
dered a  judgment  reversing  the  judgment  of  the  Recorder's 
Court  and  adjudging  the  costs.in  the  proceeding,  by  writ  of 
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review,  against  the  city  of  Corvallis,  from  which  judgment 
and  rulings  the  city  appeals  to  this  Court,  assigning  numer- 
ous errors,  but  relying  on  none,  upon  the  argument  here, 
except  the  fourth,  which  reads:  **The  respondent's  remedy 
for  the  matters  complained  of,  was  by  appeal  from  the  sen- 
tence and  judgment  of  the  recorder,  and  not  by  writ  of 

review." 

» 

B.  S,  Strahan,  for  Appellant. 

In  support  of  the  fourth  assignment  of  error  the  following 
authorities  are  cited:  Civil  Code,  §  575;  Corvallis  Charter, 
g  8;  Gray  ei  al.  Y.Schapp,  4  Cal.  185;  Clary  y.  Uoaglandj 
13  Cal.  173;  People  v.  Sliepard,  28  Cal.  115;  Fogg  v.  Parker, 
11  Iowa,  18;  JSvam  v.  Christian,  4  Or.  375;  The  City  of 
Dubuque  v.  Rebman,  1  Iowa,  444;  Conbay  v.  Iowa  City,  2 
Iowa,  90;  Jus.  Code,  ch.  11. 

F,  A.  Chenoweth,  for  Bespondent. 

1.  That  no  appeal  is  given  by  statute  from  a  judgment  of 
the  city  recorder. 

2.  Said  fine  and  proceedings  before  the  city  recorder 
were  void  on  their  face.  (1  Dillon  on  Munic.  Cor.,  g  368; 
8  Va.  591;  3  Or.  487;  Jus.  Code,  ch.  12,  g  119.) 

3.  Appellant  waived  any  supposed  error  in*  overruling 
the  motion  to  dismiss,  by  proceeding  to  the  trial  on  the 
merits. 


By  the  Court,  Bonham,  C.  J. : 

It  is  claimed  by  counsel  for  respondent  that  there  is  no 
express  authority  anywhere  given  to  appeal  from  the  judg- 
ments of  the  recorder  of  the  city  of  Corvallis,  and  that  g  8 
of  the  charter  of  said  city  does  not  confer  the  right,  and, 
therefore,  the  only  remedy  is  by  writ  of  review.  If  counsel 
for  respondent  is  correct  in  this  position,  then  the  writ  was 
properly  granted  in  this  case. 

But  we  think  this  position  of  counsel  is  untenable.  It 
is  declared  in  g  8  of  the  charter  of  the  city  of  Corvallis, 
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that  "the  recorder  shall  have  jurisdiction  over  all  violations 
of  city  ordinances,  and  may  hold  to  bail,  fine,  or  commit 
persons  found  guilty  thereof;  and  within  the  city  shall  have 
jurisdiction  and  powers  like  a  justice  of  the  peace,  and  the 
law  governing  justices  of  the  peace  shall  apply  as  far  as 
practicable  to  all  his  proceedings." 

Chapter  XI  of  the  General  Laws  of  Oregon,  page  477, 
provides  for  appeals  from  justices  of  the  peace  in  criminal 
cases,  and  is  a  part  of  the  laws  referred  to  in  §  8  of  said 
city  charter,  by  which  the  city  recorder  is  to  be  governed 
in  his  proceedings.  The  right  of  appeal  is  an  important 
and  valuable  right,  and  we  cannot  think  that  the  Legisla- 
ture ever  contemplated  withholding  it  from  the  judgments 
of  the  recorder  of  the  city  of  Corvallis. 

The  only  other  question  presented  in  this  case  is  whether 
the  court  below  had  authority  to  grant  the  writ  of  review  at 
the  time  when  it  was  ordered.  The  recorder  rendered  his 
judgment  against  Sellers  on  the  27th  day  of  August,  1873, 
and  three  days  thereafter  the  writ  of  review  was  issued. 
Sellers  might  have  appealed  from  the  judgment  rendered 
against  him  within  thirty  days  from  the  date  of  its  rendition. 
This  Court  held,  in  Evam  v.  Christian  (4  Or.  375),  that 
the  writ  of  review  would  not  lie  in  a  cause  so  long  as  the 
right  of  appeal  existed,  and  overruled  the  dictum  in  SchiroU 
da  Oroner  v.  PhilUppi  &  Coleman  (3  Or.  484),  that  appeal 
and  review  were  concurrent  remedies.  We  think  that  the 
decision  of  this  Court  in  Evans  v.  Christian  was  correct, 
and  that  it  is  decisive  of  this  case. 

Judgment  reversed. 


JAMES  HUEST,  Appellant,  v.  HARBIET  E.  HAWN, 

Respondent. 

fiKPEAL  OF  Statute  by  Ihplication. — When  two  statutes  that  are  in  con- 
flict are  enacted  by  the  Legislature  upon  the  same  general  subject,  the 
last  enactment  furnishes  the  rule  of  action  and  repeals  the  prior  act  by 
implication,  so  for  as  they  conflict. 

Pbkpebknck  to  Appugant  fob  School  Lands. — ^Upon  an  application  to 
the  Board  of  School  Land  Commissioners  to  purchase  a  part  of  the 
thirty-sixth  section  (school  land^  under  the  law  of  1868,  the  first  appli- 
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cant  is  entitled  to  preference  after  the  six  months  have  expired  in  which 
settlers  are  required  to  make  application. 
Dkcision  of  School  Land  Gommissionbbs  is  conglusiye  upon  the  Statb. — 
The  decision  of  the  Board  of  School  Land  Commissioners  is  final  so  far 
as  the  interest  of  the  State  is  concerned,  bat  does  not  prevent  a  party 
from  showing,  in  a  proper  proceeding,  that  a  deed  made  by  the  board 
was  obtained  through  fraud  or  upon  false  testimony. 

Appeal  from  Wasco  County. 

Harriet  E.  Hawn,  the  respondeut  herein,  commenced  an 
action  at  law  in  the  Circuit  Court  for  Wasco  County  at  the 
November  term  thereof,  1874,  against  James  Hurst,  the 
appellant,  to  recover  possession  of  certain  real  property  de- 
scribed in  her  complaint.  After  filing  an  answer  in  said 
action,  the  appellant  filed  his  bill  in  equity  in  the  nature  of 
a  cross-bill  to  said  action,  setting  up  the  fact  that  the  land 
in  question  was  a  part  of  section  thirty-six;  that  it  was 
school  land;  that  he  had  been  in  possession  of  the  same 
since  November,  1858;  that  the  said  land  was  surveyed 
about  February,  1860;  that  about  the  month  of  November, 
1870,  he  made  an  application  to  the  Board  of  Land  Com- 
missioners for  the  sale  of  school  lands  of  the  State  of  Oregon 
to  purchase  the  same;  and  that  about  a  month  prior  to  the 
time  of  his  application  to  purchase  said  land  the  respondent 
herein  had  made  an  application  to  said  board  to  purchase 
the  same  land. 

It  is  then  averred  that  respondent's  application  to  the 
school  board  was  defective  and  insufficient  in  this,  that 
said  application  was  not  accompanied  by  the  affidavit  of 
the  respondent  herein,  or  any  one,  that  she  was  a  settler  on 
said  tract  of  laud. 

The  bill  then  avers  that  notwithstanding  said  defect  in 
respondent's  application,  and  notwithstanding  appellant's 
application  to  purchase  said  land,  said  Board  of  Land  Com- 
missioners did  sell  and  convey  to  respondent,  about  No- 
vember, 1873,  said  land.  And  after  an  allegation  that  the 
action  of  the  Board  of  School  Commissioners  was  illegal, 
the  bill  prays  the  court  to  adjudge  and  decree  that  the  de- 
fendant therein  (respondent  herein)  shall  convey  the  land 
in  controversy  to  the  plaintiff  in  said  bill  (appellant  herein) 
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on  his  paying  to  respondent  the  sum  paid  by  her  to  the  State 
of  Oregon. 

To  this  bill  there  was  a  general  demurrer  interposed  by 
the  defendant  therein,  which  Vas  sustained  by  a  pro  forma 
decision  in  the  court  below. 

Humason  dk  Condon  and  N.  H.  Oates^  for  Appellant. 
«7.  C.  Cartwright,  for  Respondent. 

By  the  Court,  Burnett,  J. : 

The  question  presented  by  this  appeal  is,  which  of  these 
parties  was  legally  entitled  to  purchase  the  land  in  question 
from  the  Board  of  School  Commissioners  ?  The  facts  are 
set  out  in  the  bill,  and  show  that  the  respondent  made  the 
first  application  to  the  Boaid  of  School  Commissioners,  and 
if  that  application  was  made  in  accordance  with  the  law  in 
force  at  that  time,  then  the  board  did  right  in  making  her 
a  deed  and  in  rejecting  the  subsequent  application  of  the 
appellant. 

In  order  to  ascertain  what  the  law  was  under  which  the 
title  to  the  premises  was  obtained  by  Mrs.  Hawn  (respond- 
ent herein)  it  will  be  necessary  to  examine  the  different 
statutes  that  have  been  enacted  upon  the  subject  of  the  sale 
of  lands  belonging  to  the  State. 

The  law  of  1864  provided  for  the  sale  of  certain  State 
lands  to  actual  settlers,  not  exceeding  a  half-section  to  any 
one  settler,  for  the  price  of  one  dollai^  and  a  quarter  per 
acre;  but  it  was  provided  by  g  12  of  the  same  law,  '*that 
nothing  in  this  act  shall  be  so  construed  as  to  include  sec- 
tions sixteen  and  thirty-six,  or  the  funds  heretofore  received 
from  the  sale  of  the  same."  Then  it  is  clear  that  the  land 
in  question  is  not  within  any  of  the  provisions  of  the  act  of 
1864,  and  we  must  next  examine  the  act  of  1866,  together 
with  that  of  1868,  to  see  what  the  law  was  at  the  time  these 
applications  were  made  to  purchase  the  land  in  question. 

The  act  of  1866  gave  the  Board  of  School  Land  Commis- 
sioners authority  to  sell  sections  sixteen  and  thirty-six,  and 
all  lands  selected  in  lieu  of  such  sections,  in  addition  to  the 
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lands  placed  in  their  charge  to  sell  by  the  act  of  1864. 
While  the  act  of  1866  was  in  full  force,  there  is  no  doubt 
but  that  the  appellant  might  have  made  an  application  to 
the  Board  of  Commissioners  under  g  2,  subdivision  1  of 
that  act,  and  purchased  the  land  in  question  at  one  dollar 
and  a  quarter  per  acre.     This  he  failed  to  do. 

The  rights  extended  to  settlers  of  the  class  to  which  ap- 
pellant claims  to  belong  by  act  of  1866,  w,B3  materially 
changed  by  the  act  of  1868  in  two  particulars:  First.  In 
regard  to  the  time  in  which  application  to  purchase  should 
be  made;  and,  second,  the  price  that  should  be  paid. 

The  first  section  of  the  act  of  1868  provides  that  all  the 
school  and  university  lands  beloDging  to  this  State  shall  be 
offered  for  sale  and  sold  upon  the  terms  herein  provided  for 
and  not  otherwise,  etc.  It  further  provides  that  settlers 
shall  have  the  preference  in  the  purchase  of  all  such  lands 
as  may  be  found  to  be  occupied  at  the  time  of  the  passage 
of  that  act,  or  within  six  months  after  taking  effect  of  the 
same;  but  after  the  expiration  of  six  months  any  person 
shall  be  entitled  to  purchase  any  of  such  lands  in  lots  not 
to  exceed  one  hundred  and  sixty  acres  not  settled  upon,  iu 
accordance  with  the  provisions  of  §  3  of  that  act.  The  next 
section  provides  that  the  price  of  all  lands  shall  be  that  fixed 
by  the  county  school  superintendent  of  the  county  where 
such  lands  lie. 

This  act  was  approved  October  28,  1868,  and  took  effect 
about  the  1st  of  February,  1869.  Under  this  act  the  ap- 
pellant had  the  pi^eference  for  six  months,  and  might,  at 
any  time  prior  to  the  1st  day  of  August,  1869,  have  made 
an  application  to  purchase  the  land  in  question,  but  would 
have  then  had  to  pay,  not  one  dollar  and  a  quarter  per 
acre,  but  the  price  put  upon  it  by  the  county  school  saper- 
inteudent  of  Wasco  County.  No  such  application  was  made, 
and  about  October,  1870,  more  than  a  year  after  the  pref- 
erence of  the  appellant  had  expired,  and  when  the  land  was 
in  market,  and  for  sale  to  any  one  that  would  make  a  proper 
application  to  the  board  of  commissioners  to  purchase  it, 
the  respondent  made  such  an  application,  and  we  think  the 
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board  decided  correctly  in  holding  that  she  was  entitled  to 
purchase  the  land,  being  the  first  applicant. 

It  seems  to  be  the  object  of  the  law  to  convert  these  lands 
into  money,  and  place  the  same  at  interest,  so  that  some 
benefit  may  be  derived  from  these  grants  to  the  State  for 
the  benefit  of  the  school  fund,  and  not  allow  persons  to  re- 
main in  the  possession  and  use  of  them  an  indefinite  length 
of  time,  paying  nothing  therefor  and  preventing  their  be- 
ing  sold;  hence  they  were  required  to  make  an  application 
to  purchase  within  six  months  after  their  settlement. 

The  act  of  1868  is  an  independent  act,  one  object  of 
which  was  to  place  in  market  a  class  of  State  lands  not  be- 
fore that  time  offered  for  sale,  and  to  provide  the  manner 
and  terms  of  the  sale  of  all  the  school  and  university  lands 
belonging  to  this  State;  and  when  that  act  took  effect,  it 
became  the  rule  of  action  on  that  subject,  and  repealed  by 
implication  all  prior  acts  that  conflict  with  it.  There  was 
a  question  raised,  in  the  appellant's  brief,  as  to  the  effect 
of  g  15,  chapter  29,  of  the  act  of  1864,  which  reads  as 
follows : 

*'  The  commissioners  may  make  rules  for  the  transaction 
of  business  under  this  chapter,  and  shall  decide  all  ques- 
tions about  priority  of  settle'ment  and  other  disputes  be- 
tween applicants,  and  their  acts  and  decisions  shall  be 
final." 

The  action  of  the-board  is  final  under  this  section,  so  far 
as  the  interests  of  the  State  are  concerned;  but  when  the 
board  has  decided  a  case,  and  made  a  deed  to  one  applicant 
in  preference  to  another,  the  title  is  then  out  of  the  State, 
and  a  party  claiming  the  land  under  the  same  law  may,  by 
a  proper  proceeding,  show  that  the  deed  was  obtained 
illegally,  or  by  fraud  or  perjury. 
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THE  CANTONYILLE  and  GALESVILLE  KOAD  COM- 
PANT,    Appellant,   v.   COUNTY  OF   DOUGLAS, 

Respondent. 

County  Cottbt— ^ubibdiciion  op.— The  Countj  Court  has  not  jnrisdiction 
to  try  qnestions  of  title,  or  rights  arising  out  of  the  exercise  of  eminent 
domain. 

Idem — Mat  bb  QuKsnoNin  on  Wbit  of  Bktisw. — The  jurisdiction  and 
regularity  of  proceedings  in  the  County  Court,  in  the  matter  of  laying 
out  a  road,  may  be  called  in  question  by  a  writ  of  review. 

JuBisnionoN— Cannot  bb  Qubstionxd,  When.— If  jurisdiction  is  once  fully 
obtained,  objection  to  its  exercise  cannot  be  heard. 

Per  McArthur,  J.,  concurring: 
Pabtibs  to  Pboceedinos  on  latino  out  Boabs. — The  petitioners  and  re* 

monstrators  are  the  parties  to  the  proceeding  in  laying  out  county  roads, 

and  are  the  only  persons  who  can  question  the  jurisdiction  of  the  County 

Court  in  such  proceedings. 
Writ  of  Betiew  does  not  bbino  up  the  Etidencb. — The  writ  of   review 

brings  up  only  the  record,  not  the  evidence. 

BbVIEW  ONLT  lies  when  the  PaBTT  is    PBECLUDED  by  the   OrDEB    80UOHT 

to  be  Beviewed. — ^The  test  of  the  right  to  the  writ  is  whether  the  party 
seeking  is  ooncluded  by  the  determination  or  judgment  of  the  inferior 
tribunal. 
Equitt  oan  alone  PBOTEor  BoAD  CoMPANT. — A  court  of  equity  alone  can 
fully  protect  the  franchise  of  an  incorporated  road  company. 

Per  Bumettf  J,^  disaeniing: 

Pboceedinos  of  Countt  Coubt  in  latino  out  Boads  mat  be  Questioned 
BT  ANT  Pebson  injubkd  bt  suoh  Pboobedinos. — To  entitle  a  party  to 
attack  the  jurisdiction  of  a  County  Court  in  laying  out  a  county  road,  it 
is  not  necessary  that  he  should  be  a  petitioner  or  remonstrator.  Any 
person  directly  injured  by  the  location  of  a  county  road  has  a  sufficient 
stending  in  court  to  attack  the  jurisdiction  of  the  court  in  the  proceed- 
ing, and  is  entitled  to  a  writ  of  review. 

Desobiption  of  Tebmini  of  Boad — ^What  Insuffioient. — A  petition  which 
describes  the  termination  of  a  proposed  road  as  '*  the  summit  of  the  Cow 
Creek  Hill,  the  same  being  the  southern  line  of  Douglas  County,"  is  not 
sufficiently  definite. 

Appeal  from  Douglas  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

G.   W.  IitcAf  Disiiict  Attorney;  J.  F.  Gadey  and  W.  W. 
Thayer,  for  Eespondent. 


Watson  &  Lane  and  W.  jB.  Willis,  for  Appellant. 
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By  the  Court,  Prim,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  a  writ  of 
review,  and  affirming  the  action  of  the  County  Court  of 
Douglas  County,  in  the  matter  of  laying  out  and  locating  a 
county  road.  It  appears,  from  the  return  on  said  writ,  that 
on  December  4,  1873,  at  the  December  term  of  said  County 
Court,  a  petition  was  presented,  praying  for  the  location  of 
a  county  road  *'from  a  point  five  miles  south  of  the  south 
line  of  the  city  of  Boseburg,  from  a  stake  on  the  northeast 
comer  of  school  lot,  in  school  district  No.  5,  in  said  cqjinty, 
*  *  *  to  the  summit  of  Cow  Creek  Hill,  the  same  being 
the  southern  line  of  Douglas  County." 

Upon  the  filing  of  the  petition,  viewers  and  a  surveyor 
were  appointed  to  locate  and  survey  the  said  road,  and  they 
proceeded  to  view  and  locate  the  same,  for  a  portion  of  the 
distance,  upon  the  line  and  route  surveyed  and  adopted  by 
the  Canyonville  and  Galesville  Boad  Company,  as  its  road. 
This  company  was  a  private  corporation,  organized  for  the 
purpose  of  locating  and  constructing  a  toll-road  through 
the  canyon,  in  the  southern  part  of  Douglas  County.  At 
the  January  term,  1874,  of  said  Couniy  Court,  the  report 
of  the  viewers,  together  with  the  surveyor's  return  of  the 
survey,  were  received.  The  road  company  then  appeared, 
by  its  attorneys,  and  opposed  the  location  and  establish- 
ment of  so  much  of  the  said  county  road  as  occupies  the 
line  and  route  selected  and  adopted  by  said  company  for  its 
toll-road.  At  the  March  term,  1874,  these  objections  were 
overruled,  and  it  was  ordere'A  that  the  said  county  road  be 
established  and  opened  according  to  the  report  and  the  sur- 
vey. The  notice  of  appeal*  contains  a  great  many  assign- 
ments of  error,  but  the  only  points  upon  which  appellant 
appears  to  rely  are:  First.  That  the  Circuit  Court  erred  in 
holding  that  the  County  Court  could  locate  a  county  road 
upon  the  line  or  route  already  appropriated  by  appellant  for 
its  toll-road,  there  being  no  provision  made  by  law  for  com- 
pensation for  taking  this  species  of  property.  Second. 
That  the  petition  was  insufficient  to  give  the  County  Court 
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jurisdiction  to  locate  and  lay  out  the  road,  because  it  does 
not  sufficiently  specify  the  termini. 

It  was  insisted  by  counsel  for  the  appellant  that  when  the 
objections  were  filed  in  the  County  Court,  that  tribunal 
should  have  entertained  them  and  passed  upon  the  questions 
raised.  In  cases  of  this  character  the  remedy  is  not  con- 
fined to  one  tribunal.  Much  depends  upon  the  particular 
remedy  sought.  The  County  Court  has  power  in  the  first 
instance  to  lay  out  roads,  but  must  make  all  the  proceed- 
ings conform  to  the  statute.  In  some  cases  by  review,  and 
in  others  by  appeal,  the  Circuit  Court  may  annul  the  pro- 
ceedings in  the  County  Court,  or  may  correct  an  assessment 
of  damages  or  the  like.  The  County  Court,  however,  has 
not  jurisdiction  to  try  questions  of  title,  or  rights  arising 
out  of  the  exercise  of  eminent  domain.  These  matters 
must  be  tested  in  a  tribunal  invested  with  fuller  powers, 
having  wider  jurisdiction,  one  in  which  can  be  administered 
full  relief,  either  by  injunction  or  otherwise.  This  company 
bad  a  right  to  seek  in  the  County  Court,  and  also  by  this 
writ  of  review  from  the  Circuit  Court,  such  remedy  as  the 
County  Court  could  grant.  It  could  call  in  question  the 
jurisdiction  of,  or  the  regularity  of,  the  proceedings  in  the 
County  Court,  by  remonstrating  and  reviewing  all  matters 
going  to  the  jurisdiction  in  the  Circuit  Court.  It  could 
not,  however,  by  remonstrating,  block  the  exercise  of  juris- 
diction on  the  part  of  the  County  Court,  for  if  jurisdiction 
is  once  fully  obtained,  objection  to  its  exercise  cannot  be 
heard. 

The  objection  urged  to  the  jurisdiction  might  be  heard, 
if  well  taken,  but  in  this  case*  it  is  not  well  taken.  The 
statute  requires  that  ^'all  applications  for  laying  out  or 
locating  county  roads  shall  be  by  petition,  *  *  *  which 
shall  specify  the  place  of  beginning,  the  intermediate  points 
and  the  place  of  termination  of  said  road."  The  petition 
herein  prays  for  the  location  of  a  county  road  "from  a 
point  five  miles  south  of  the  south  line  of  the  city  of  Eose- 
burg,  from  a  stake  on  the  northeast  corner  of  school  lot  iu 
school  district  No.  5  in  said  county,  *  *  *  to  the 
summit  of  Cow  Creek  Hill,  the  same  being  the  southern 
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line  of  Douglas  County."  Thus  it  will  be  seen  that  it  spe- 
cifies the  place  of  beginning,  the  intermediate  points 
(which  are  also  mentioned  in  the  petition),  and  the  place  of 
termination  of  the  proposed  road.*  It  is  not  within  the  rule 
in  Johns  v.  Marion  County  (4  Or.  46),  and  is  sufficient.  The 
court  went  to  the  extreme  verge  of  the  law  in  that  case,  and 
we  are  not  inclined  to  go  farther. 

The  judgment  herein  should  be  affirmed. 

Mr.  Justice  Shattuck  concurred. 

Mr.  Chief  Justice  Bonham  dissented. 

McArthub,  J.,  concurring: 

I  am  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed;  but  not,  however,  for  the  reasons  ex- 
pressed in  the  foregoing  opinion.  The  only  persons  who 
can,  in  my  judgment,  question  the  jurisdiction  of  the  County 
Court  in  the  matter  of  laying  out  a  county  road  are  the  pe- 
titioners and  the  remonstrators.  They  are  parties  to  the 
proceeding,  and  a  writ  of  review,  which  is  governed  by  the 
same  rules  as  the  writ  of  certiorari — the  name  only  being 
changed — can  only  be  issued  on  the  petition  of  one  who  is 
a  party  in  the  legal  sense  of  the  term.  (Burnett  v.  Douglas 
County,  4  Or.  388. ) 

The  remonstrance,  as  well  as  the  petition,  must  conform 
to  the  statute.  Merely  filing  an  objection,  even  though  based 
upon  affidavits,  does  not  make  one  a  party.  As  this  writ 
only  brings  up  the  record  of  the  inferior  tribunal,  and  as 
the  affidavits  are  in  the  nature  of  evidence,  I  do  not  see  how 
the  court  below  could,  or  this  Court  can,  go  behind  the 
record  and  review  the  facts.  (SchiroU  v.  Phillippiy  3  Or. 
484.)  As  I  view  the  law  the  appellant  was  an  intruder  in 
the  County  Court  and  had  no  right  to  appear  as  a  party  to 
the  proceeding  before  it.  {People  v.  Overseers,  44  Barb. 
467;  Colden  v.  BoUs,  12  Wend.  234.)  The  best  test  as  to 
the  right  to  a  writ  of  review,  laid  down  in  the  authorities, 
is  whether  the  one  seeking  it  is  a  party  in  form  or  substance 
to  the  proceeding  sought  to  be  reviewed  so  as  to  be  con- 
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eluded  by  the  determination  therein.  (Slarkweaiher  v.  Seeley, 
45  Barb.  164.)  I  am  utterly  unable  to  conceive  of  any 
order  the  County  Court  could  have  made,  in  the  matter  of 
laying  out  the  county  road  complained  of,  which  would  or 
could  have  concluded  the  appellant.  Besides,  the  writ 
should  not  be  allowed  where  the  party  has  any  other  plain, 
speedy  and  adequate  remedy. 

A  court  of  equity  is  the  only  tribunal  which  can  fully 
protect  the  franchises  of  the  appellant  and  afford  an  ade- 
quate remedy  against  any  person  injuriously  interfering 
therewith. 

Burnett,  J.,  dissenting: 

The  judgment  of  the  court  below  should  be  reversed  for 
the  reasons:    1.  That  the  plaintiffs  in  the  writ  had  a  suffi- 
cient standing  in  the  County  Court  as  a  party  to  the  pro- 
ceeding in  laying  out  the  county  road,  referred  to  in  the  pe- 
tition for  the  writ  of  review,  t6  attack  the  jurisdiction  of  the 
court.     It  is  true  they  are  a  corporation  claiming  the  route 
over  which  the  county  road  was  located  as  a  toll-road,  and 
have  tendered  an  issue,  upon  the  fact  of  their  incorporation 
and  the  location  of  their  toll-road  over  the  route  in  question 
prior  to  the  time  the  county  road  was  viewed,  that  could 
not  perhaps  be  tried  in  the  County  Court,  but  their  alle- 
gation that  the  county  road  was  laid  out  over  their  road, 
and  is  a  direct  injury  to  them,  must  be  taken  as  true  until 
denied,  and  places  them  in  the  same  position  as  that  of  an 
individual  alleging  that  a' county  road  had  been  laid  out 
over  his  land,  and  that  the  court  had  exceeded  its  jurisdic- 
tion in  laying  out  the  road.     It  is  contended  by  counsel  for 
respondent  that  in  order  to  be  a  ** party  to  a  proceeding" 
for  laying  out  a  county  road  the  individual  must  have  signed 
either  the  petition  or  remonstrance,  but  I  do  not  think  this 
is  a  correct  rule.     Any  party  directly  injured  by  the  laying 
out  of  a  county  road^  has  a  sufficient  standing  in  court  to 
attack  the  jurisdiction  of  the  court  in  the  proceeding,  and 
is  entitled  to  a  writ  of  review.     (5  Harrington,  Del.  Eep. 
153;  see  also  6  Sneed,  Tenn.  575.) 
2.  That  the  termination  of  the  road  as  described  in  the 
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petition  is  not  sufficiently  definite  under  the  law  as  laid 
down  by  this  Court  in  the  case  of  John  A,  Johns  v.  Marion 
Coutvty.  In  that  case  the  last  course  and  point  of  termi- 
nation are  described  by  the  words,  "thence  southerly  to  in- 
tersect the  county  road  near  the  foot  of  the  Nevil  Hill,  near 
the  south  line  of  John  A.  Johns's  land  claim." 

In  the  case  at  bar  the  termination  is  described  as  "the 
summit  of  the  Cow  Creek  Hill,  the  same  being  the  southern 
line  of  Douglas  County."  If  the  description  had  stopped 
without  adding  "the  same  being  the  southern  line  of  Doug- 
las County,"  I  think  it  would  have  been  sufficiently  definite; 
for,  howeyer  impractical  it  might  be  to  run  to  the  summit 
of  a  hill,  still  that  would  be  fixing  a  definite  point;  but  to 
run  to  the  southern  line  of  Douglas  County  is  entirely  too 
indefinite  to  apprise  any  one  of  the  ploce  of  termination  or 
serve  any  purpose  as  a  guide  or  direction  to  the  viewers  ap- 
pointed by  the  County  Court  to  view  out  the  road. 


JOSEPH  SIMON,  Eespondent,  v.  A.  H.  BROWN,  as 

State  Tbeasubeb,  Appellant. 

Cbntbnniai.  CoMMiaBioN  Act.— Under  the  Centennial  Commission  Act,  ap- 
proved October  24,  1872,  it  is  the  duty  of  the  State  Treasurer  to  set 
apart  a  fund  from  which  to  pay  all  warrants  drawn  in  yirtue  thereof. 

Idkm. — Warrants  drawn  in  virtue  of  said  act  cannot  be  paid  oat  of  the  funds 
provided  by  the  Appropriation  Act  approved  October  24,  1874. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  H.  Effinger^  for  Appellant. 
E.  C.  Bronaughf  for  Eespondent. 

By  the  Court,  McAbthub,  J. : 

The  petition  alleges  that,  on  November  7,  1872,  the  Sec- 
retary of  State  drew  a  warrant  on  the  State  Treasurer  in 
the  following  form : 
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•'No.  393.       Centennial  Commission  Substitute.       1504. 

**  State  of  Obbgon,  Sbobetaby's  Department, 
*•  Salem,  November  7,  1872. 

*' State  Treasurer  will  pay,  out  of  the  General  Fund,  to 

the  order  of  A.  J.  Dufur,  the  sum  of  five  hundred  and  four 

dollars. 

(Signed)  "S.  F.  Chad  wick, 

*'  Secretary  of  State." 

That  on  said  date  the  same  was  presented  for  payment, 
and,  for  want  of  funds,  was  not  paid,  and  the  then  Treasurer 
indorsed  the  same  as  follows : 

**  Presented  and  not  paid  for  want  of  funds,  November  7, 

1872. 

(Signed)  "L.  Fleischner, 

**  Treasurer." 

That  afterwards  Dufur  indorsed  the  same  for  value,  and 
the  plaintiff  is  now  the  owner  and  holder  thereof. 

That  the  Legislative  Assembly,  at  its  eighth  biennial 
session,  passed  an  act,  entitled  '^  An  Act  to  provide  for  the 
ordinary  expenses  of  the  State  government,  and  other  gen- 
eral and  specifiii  appropriations,"  by  which  the  said  Legis- 
lative Assembly  did  appropriate  the  sum  of  $382,157.66,  or 
so  much  thereof  as  might  be  necessary  for  the  several  ob- 
jects in  said  act  mentioned,  for  two  years,  commencing 
from  September  14,  1874,  to  be  paid  out  of  any  money  in 
the  treasury  not  otherwise  appropriated,  besides  the  sum 
of  $7250  appropriated  out  of  specific  funds  for  specific  pur- 
poses. 

That  by  g  19  of  said  act  it  is  provided  that  "no  money 
shall  be  paid  out  under  this  act,  except  upon  warrants 
drawn  by  the  Secretary  of  State  upon  the  State  Treasurer; 
and  all  warrants  drawn  by  the  Secretary  of  State  upon  the 
Treasurer  shall  be  paid  by  said  Treasurer  in  the  order  in 
which  they  have  been  presented  and  indorsed,  'Presented 
and  not  paid  for  want  of  funds,'  whether  the  same  have 
been  issued  before  or  after  the  passing  of  this  act." 

That  by  g  20  of  said  act  it  is  provided  that,  "  owing  to  the 
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necessity  of  inaintainiDg  the  public  credit,  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  approval  by 
the  Governor,"  and  that  it  was  approved  October  24,  1874. 

That  ihere  are  outstanding  warrants  drawn  by  said  Sec- 
retary of  State  upon  said  Treasurer,  and  presented  prior  to 
November  7,  1872,  and  indorsed,  "Presented  and  not  paid 
for  want  of  funds,"  to  the  amount  and  for  the  sum  of  twenty- 
two  hundred  dollars  ($2200),  and  not  to  exceed  that  sum, 
and  that  there  is  now,  in  the  General  Fund,  the  sum  of 
seven  thousand  or  more  dollars  ($7000)  in  United  States  cur- 
rency, which  was  received  otherwise  than  for  taxes,  the 
requisite  portion  of  which  is  applicable  to  and  should  be 
paid  out  by  the  Treasurer  towards  the  satisfaction  of  the 
warrant  aforesaid,  with  interest  from  the  date  of  its  indorse- 
ment bv  the  Treasurer. 

That  on  November  30,  1874,  the  plaintiff  caused  the  war- 
rant aforesaid  to  be  duly  presented  and  demand  made  for 
payment,  which  was  refused  by  the  present  Treasurer,  A. 
H.  Brown,  the  defendant. 

Then  follows  a  prayer  for  a  writ  of  mandamus  command- 
iiig^the  Treasurer  to  reduce  said  currency  in  the  General 
Fund  to  coin,  and  to  pay  said  warrant,  with  the  interest 
due  thereon. 

Tbe  defendant  answers  and  says: 

1.  That  he  refuses  to  pay  said  warrant  because  the  same 
belongs  to,  and  is  a  part  of,  the  deficient  warrants  drawn 
upon  the  State  treasury  for  which  no  appropriation  was 
made  by  the  Legislative  Assembly,  and  that  he  has  no  au- 
thority to  pay  any  warrants  presented  to  him  unless  author- 
ized by  act  of  said  Assembly;  and  that  said  warrant  is 
part  of  an  indebtedness  for  which  there  has  been  no  appro- 
priation. 

2.  That  the  entire  amount  of  outstanding  warrants  pre- 
sented and  indorsed  '*Not  paid  for  want  of  funds,"  aggre- 
gates about  $287,459.17,  and  that  warrant  No.  893  is  of  said 
number,  and  that  none  of  said  warrants  are  included  in,  or 
provided  for  in  the  appropriation  bill  passed  October  24, 
1874,  and  therefore  he  refused  to  pay  the  same. 

3.  That  the  warrants  upon  the  various  funds  appropriated 
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by  the  said  act,  and  accruing  since  September  14,  1874,  se- 
gregate at  this  time  $78,957.51,  and  that  the  same  are  prop- 
erly collectible  from  the  Treasurer  under  and  by  virtue  of 
said  g  19;  and  that,  if  he  should  be  required  to  pay  the  de- 
ficient warrants,  he  would  not  have  any  funds  whatever 
wherewith  to  pay  the  current  expenses  of  the  State  govern- 
ment, or  any  general  or  special  expenses  during  the  two 
years  succeeding.     Then  follows  a  prayer  for  dismissal,  etc. 

A  demurrer  was  interposed  and  sustained  to  the  second 
and  third  portions  of  the  answer. 

Thereupon  the  plaintiff  filed  his  reply,  denying  the  first  alle- 
gation in  the  answer,  and  averring  that  the  Legislative  As- 
sembly did,  by  an  act  approved  October  24,  1872,  entitled 
**  An  Act  to  provide  for  paying  the  expenses  of  the  Commis- 
sioner and  Commissioner  Substitute  for  the  State  of  Oregon 
in  attending  the  sittings  of  the  United  States  Centennial 
Commission,*'  appropriate  the  sum  of  four  thousand  dollars 
out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
to  be  used  for  the  purposes  expressed  in  the  title  of  the  act 
during  the  years  1872  and  1876,  inclusive,  upon  which  fund 
said  WEirrant  was  drawn. 

After  trial  the  court  below  adjudged  the  writ  properly  is- 
sued and  ordered  that  the  said  warrant  be  paid  by  the  Treas- 
urer. From  the  findings  of  the  court  it  is  apparent  that  the 
effect  of  the  order  was  to  cause  payment  to  be  made  out  of 
the  seven  thousand  dollars  of  the  general  fund  mentioned 
in  the  plaintiff's  complaint.  There  is  no  question  made 
here  upon  the  ruling  of  the  court  below  on  the  defendant's 
answer,  and  we  pass  that  matter  as  unimportant. 

It  will  be  observed  that  the  said  answer  nowhere  puts  in 
issue  the  following  allegations  of  the  complaint:  1.  That 
there  are  outstanding  warrants  drawn  by  the  Secretary  of 
State  upon  the  Treasurer,  and  presented  prior  to  November 
7,  1872,  and  indorsed,  "Presented  and  not  paid  for  want 
of  funds,"  to  the  amount  of  twenty- two  hundred  dollars 
($2200)  and  not  to  exceed  that  amount.  2.  That  there  are 
now  in  the  general  fund  of  the  treasury  of  the  State  the 
sum  of  seven  thousand  dollars  ($7000)  or  more  in  currency 
of  the  United  States,  which  was  received  Jby  the  Treasurer 
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*  otherwise  than  for  taxes,  from  which  fund  warrant  No.  393 
and  accumulated  interest  is  payable. 

The  first  section  of  the  act  to  provide  for  the  payment  of 
the  Centennial  Commission  declares  that  ''there  shall  be 
and  is  hereby  set  apart  from  any  money  in  the  State  treas- 
ury not  otherwise  appropriated,  the  sum  of  four  thousand 
dollars,  to  be  used  in  defraying  the  expenses  of  the  com- 
missioner," etc.;  and  in  the  second  section  it  is  provided, 
after  the  bills  of  the  commissioner  are  audited,  the  Secre- 
tary of  State  shall  draw  his  warrant  for  the  amounts  audited, 
and  that  the  Treasurer  shall  pay  the  same  from  the  fund  to 
be  set  apart  in  virtue  of  the  first  section;  ''Provided,  that 
the  aggregate  amount  paid  in  any  one  year  shall  not  exceed 
one  thousand  dollars."    (Laws  1872,  103.) 

Thus  it  will  be  seen  that  the  warrant  in  suit  is  to  be  paid 
out  of  a  fund  to  be  set  apart  by  the  Treasurer  from  any 
moneys  not  otherwise  apTpropriated .  Assuming  that  there 
are  in  the  treasury  the  seven  thousand  and  odd  dollars  belong- 
ing to  the  general  fund  as  alleged  in  the  complaint  and  not 
denied  in  the  answer,  and  assuming  further  that  there  are 
warrants  upon  the  general  fund  registered  prior  to  this  one, 
aggregating  in  amount  twenty-two  hundred  dollars,  it  fol- 
lows that  there  must  be  some  forty-eight  hundred  dollars 
($4800)  in  said  general  fund  which  it  does  not  appear  have 
been  "  otherwise  appropriated,"  and  from  which  the  fund 
may  be  created  out  of  which  the  law  authorizes  the  centen- 
nial warrants  to  be  paid. 

We  are  of  opinion  that  this  warrant  cannot  legally  be  paid 
out  of  any  of  the  funds  provided  for  by  the  act  of  October 
24,  1874.  The  very  terms  used  in  the  first  section  of  said 
act  show  that  the  Legislative  Assembly  specifically  appro- 
priated, for  the  objects  enumerated  in  subsequent  sections, 
certain  definite  sums  of  money  to  be  paid  out  of  any  money 
not  otherwise  appropriated,  during  the  two  years  succeed- 
ing September  14,  1874.  Section  19  provides  that  "no 
money  shall  be  paid  out  under  this  act  except  upon  war- 
rants drawn  by  the  Secretary  of  State  upon  the  State  Treas- 
urer. And  all  warrants  drawn  by  the  Secretary  of  State 
upon  the  treasury  shall  be  paid  by  the  said  Treasurer  in  the 

Vol.  v.— 19 
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order  in  which  they  have  been  presented  and  indorsed,  *Pre-' 
sented  and  not  paid  for  want  of  funds/  whether  the  same 
have  been  issued  before  or  after  the  passage  of  this  act.*' 

It  is  contended  that  this  section  should  be  so  construed 
as  to  authorize  the  State  Treasurer  to  pay  warrants  which 
have  been  issued  long  prior  to  the  second  Monday  in  Sep- 
tember, 1874,  under  the  other  acts  of  the  Legislative  As- 
sembly and  for  other  purposes  than  those  mentioned  in  the 
other  sections  of  that  act.  The  question  therefore  is,  can 
such  an  enlarged  construction  be  given  to  g  19  ?  If  so,  the 
entire  character  of  the  act  is  changed,  and  from  an  act  pro- 
viding for  the  ordinary  expenses  of  the  State  government 
accruing  during  the  two  years  succeeding  the  second  Mon- 
day of  September,  1874,  and  the  other  and  general  and 
specific  appropriations  enumerated  therein,  it  will  become 
an  act  to  provide  for  certain  extraordinary  expenses  incurred 
prior  to  that  date,  for  which  payment  is  neither  generally 
nor  specifically  provided  by  the  act.  In  construing  this  act 
it  is  the  duty  of  the  Court  to  ascertain,  if  possible,  the  in- 
tention of  the  Legislature,  and  in  so  doing  the  preamble 
and  the  general  purview  or  body  of  the  act  are  to  be  taken 
into  consideration,  and  it  is  the  duty  of  the  Court  to  put  a 
reasonable  construction  upon  all  its  sections  and  clauses,  in 
order  to  accomplish  its  obvious  purposes  and  in  order  that 
all  its  provisions  may,  if  possible,  stand.  Whenever  the 
intention  of  the  makers  of  a  statute  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discretion  in  the  con- 
struction of  the  statute,  although  such  construction  seems 
contrary  to  the  letter  of  the  statute.  **A  thing  which  is 
within  the  letter  of  a  statute  is  not  within  the  statute  unless 
it  be  within  the  intention  of  the  makers.*'  {Griswold  v.  Na- 
tioval  Insurance  Co.,  3  Cowen,  96.) 

The  obvious  purpose  of  the  act  under  consideration  is  to 
provide  the  necessary  funds  to  defray  the  expenses  of  the 
State  government  for  two  years  succeeding  September  14, 
1874,  for  it  does  not  appear  that  it  was  passed  in  pui*suance 
of  Art.  IX,  g  6  of  the  State  Constitution,  but  on  the  contrary 
it  was  passed  in  virtue  of  Art.  IX,  §  3  of  the  Constitution  and 
of  §  58,  p.  760  of  the  General  Laws. 
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If  we  look  to  the  mere  words  of  §  19  there  is  an  apparent 
inconsistency  between  it  and  other  sections  of  the  act,  but 
when  viewed  in  the  light  of  the  preamble  and  the  other  sec- 
tions, that  inconsistency  disappears,  and  the  said  section 
may  with  much  reason  be  taken  to  mean  that  no  money 
shall  be  paid  put  under  the  act  except  upon  warrants  drawn 
by  the  Secretary  of  State  upon  the  State  Treasurer,  and  all 
warrants  drawn  by  the  Secretary  upon  the  Treasurer  in 
virtue  of  this  act  shall  be  paid  by  said  Treasurer  in  the 
order  in  which  they  have  been  presented  and  indorsed, 
"Presented  and  not  paid  for  want  of  funds,"  whether  the 
same  have  been  issued  before  or  after  the  passage  of  the 
act.  It  must  be  borne  in  mind  that  this  act  was  approved 
October  24,  1874.  Also  that  gg  5  and  9  provide,  among 
other  things,  for  the  payment  of  certain  deficiencies  in  the 
Mute  School  fund  and  Penitentiary  fund.  Therefore  the 
words,  **  whether  the  same  have  issued  before  the  passage 
of  this  act,"  are  intended  to  embrace  such  warrants  as  rep- 
resent the  deficiencies  in  the  funds  just  mentioned.  There 
is  no  reference  whatever  in  the  act  to  the  Centennial  Com- 
mission fund,  and  hence  the  act  and  no  section  thereof  can 
properly  be  held  to  govern  the  payment  of  the  warrants 
drawn  thereon. 

We  therefore  are  of  opinion  that  the  warrant  for  the  re- 
covery of  which  this  proceeding  was  instituted  should  be 
paid  out  of  the  fund  first  alluded  to  (the  $7000),  and  the 
Treasurer  should  set  apart  the  fund  in  accordance  with  the 
provisions  of  the  act  approved  October  24,  1872,  commonly 
called  the  Centennial  Commission  Act. 

Judgment  affirmed. 
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ADKINS,  KUSSEL  et  al.,  Appellants,  v.  HAMAN  C. 

LEWIS,  Kespondent. 

MoBTGAOEE  IN  P08SB8810N  MAT  RscoTEB  FOB  Bepaibs. — A  mortgagee  in  pos- 
session is  entitled  to  an  allowance  for  necessary  repairs  in  his  account 
of  rents  and  profits. 

Equity— Validity  of  a  Mostgaoob^s  Title  cannot  be  Questioned,  When. — 
A  grantee,  in  a  deed  absolute  on  its  face,  but  intended  as  a  mortgage, 
wlio  has  convej'ed  the  mortgaged  premises  to  a  bona  fide  purchaser,  will 
not  be  permitted,  in  an  action  brought  by  the  mortgagor  to  recover  the 
yalue  of  the  property  conyeyed,  to  show  that  the  mortgagor's  title  was 
invalid,  and  that  the  legal  title  had  been  bought  in  by  such  purchaser. 

Appeal  from  Benton  County. 

This  was  a  suit  in  equity  for  an  accounting  and  settlement 
for  rents  and  profits  received  by  respondent  as  a  mortgagee 
in  possession,  and  to  compel  a  reconveyance  of  the  mort- 
gaged premises. 

The  appellants,  Adkins  and  wife  and  William  J.  Bussel, 
being  the  owners  of  a  one-half  interest  in  two  hundred  and 
twenty  acres  of  land,  mortgaged  the  same  to  respondent,  to 
secure,  as  the  complaint  alleged,  the  payment  of  $634.54, 
loaned  by  respondent  to  appellant  William  J.  Bussel.  The 
mortgage  was  in  the  form  of  a  deed  absolute  on  its  face. 
At  the  date  of  its  execution  the  legal  title  was  in  Bussel. 
Adkins  and  wife  joined  in  the  mortgage  on  account  of  some 
real  or  supposed  title  held  by  them  in  the  premises,  the 
character  of  which  does  not  appear. 

The  remaining  one  undivided  half  interest  in  the  two 
hundred  and  twenty  acre  tract  was  owned  by  one  Wood. 
At  the  date  of  the  mortgage  Wood  and  the  appellants  were 
in  possession  of  the  mortgaged  premises  as  equal  tenants 
in  common,  and  they  so  continued  for  about  one  year  after- 
wards, when  the  respondent  Lewis  bought  Wood's  interest, 
and  entered  into  possession.  The  complaint  alleges  that  at 
the  time  of  such  entry  respondent  ordered  appellants  off 
the  premises,  that  they  surrendered  their  possession  to 
him,  and  that  he  has  remained  in  such  possession  ever 
since,  and  that  while  in  such  possession  he  sold  a  portion 
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of  the  tract  to  one  Williams,  who  became  a  bona  fide  pur- 
chaser of  the  same. 

The  answer  of  respondent  admits  that  the  conveyance  in 
question  was  to  secure  the  payment  of  the  sum  of  money 
mentioned  in  the  complaint;  denies,  however,  that  it  was 
only  for  that  purpose,  but  alleges  that  said  mortgage  was 
executed  in  part  to  indemnify  respondent  against  a  contin- 
gent liability  as  an  obligor  upon  a  certain  bond  executed 
by  one  of  appellants;  and  it  denies  that  respondent  took 
possession,  or  has  used  or  occupied  the  premises  in  ques- 
tion, except  as  the  owner  of  the  undivided  one-half  interest 
bought  of  Wood.  It  is  further  claimed  by  respondent  that 
appellants'  title  to  that  part  of  the  mortgaged  premises  con- 
veyed by  respondent  to  Williams  was  invalid,  and  that  the 
legal  title  had  been  bought  in  by  Williams. 

The  court  below  decreed  a  reconveyance  of  the  mortgaged 
premises — except  that  part  of  the  same  conveyed  to  Wil- 
liams— to  appellants,  upon  payment  by  them  to  respondent 
of  11130.64,  from  which  decree  this  appeal  is  taken. 

Rs  S.  Strahan  and  John  KeUay^  for  Appellants. 

W,  W.  Thayer  and  I,  A.  Chenoweth^  for  Bespondent. 

By  the  Court,  Shattuck,  J. : 

Several  questions  have  been  discussed  upon  the  argument 
which,  upon  the  view  we  take  of  the  case,  it  is  unnecessary 
to  decide. 

The  first  question  to  settle  is,  what  was  the  nature  of 
Lewis's  use  and  occupation  of  the  land  conveyed  to  him  by 
t^e  deed  in  question?  If  he  held  as  tenant  in  common  with 
Bussel,  he  is  not  liable  to  account  in  this  suit  for  rents  and 
profits;  but  he  is  so  liable  if  his  possession  was  as  Bussel's 
mortgagee.  It  appears  from  the  evidence  that  Wood  and 
Bussel  before,  and  for  about  a  year  after  the  execution  of 
this  deed  by  Bussel  and  Adkins  to  Lewis,  had  been  in  pos- 
session together,  as  equal  tenants  in  common.  Wood  owning 
an  undivided  half,  and  joining  with  Bussel  in  cultivating 
the  land,  and  sharing  with  him  the  crops.     In  November, 
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1870,  more  than  a  year  after  his  deed  from  Russel,  Lewis 
bought  out  Wood  and  took  a  deed  from  him  of  his  undivi- 
ded half^  and  tlien  entered  into  possession  and  ordered 
Bussel  ofif  the  premises,  claiming  that  he  had  bought  out 
*^aU  the  heirs,'*  etc.,  and  declaring  his  purpose  to  hold  sole 
possession.  Bussel  surrendered  to  him  the  possession,  and 
Lewis  has  used  and  occupied  as  sole  claimant  since  that 
time,  taking  all  the  rents  and  profits.  Upon  these  facts 
Lewis  cannot  be  allowed  to  say  that  he  claimed  and  used 
this  land  solely  by  virtue  of  his  deed  from  Wood,  and 
merely  as  tenant  in  common.  He  evidently  referred  his 
right  as  well  to  the  dieed  from  Eussel  as  to  the  deed  from 
Wood,  and  although  a  tenant  in  common  he  should  in  jus- 
tice account,  as  mortgagee,  for  half  the  rents  and  profits. 

The  next  question  is  his  claim  for  repairs  and  improve- 
ments. Lewis,  while  in  possession,  appears  to  have  built 
new  fences  and  made  general  repairs.  There  is  no  question 
about  the  right  of  a  mortgagee  in  possession,  to  an  allow- 
ance for  necessary  repairs,  to  be  allowed  in  stating  his  ac- 
count of  rents  and  profits.  If  these  fences,  so  built  by 
Lewis,  can  be  classed  as  necessary  repairs,  he  should  be 
allowed  for  them.  The  evidence  shows  that  the  new  fences 
inclosed  and  protected  an  exposed  portion  of  the  cultivated 
field,  and  contributed  to  the  security  and  preservation  of 
the  whole  crop.  I  think  they  should  be  regarded  as  neces- 
sary repairs,  and  Lewis  should  be  allowed  one-half  of  the 
amount  expended  by  him,  as  well  for  the  new  fences  as  in 
general  repairs. 

The  next  question  and  the  one  most  controverted  is  the 
amount  for  which  Lewis  should  be  charged  on  account  of 
the  parcel  of  land  sold  to  Martin  Williams.  Shall  he  l^e 
held  to  account  for  simply  what  he  received  from  Williams, 
or  shall  he  be  charged  with  what  the  land  might  have 
brought  with  its  reasonable  value?  This  must  be  determined 
by  the  character  which  he  is  held  to  sustain  as  grantee 
under  the  absolute  deed.  By  reason  of  the  parol  defeasance 
he  was  a  mortgagee  beyond  question,  and  by  his  own  admis- 
sions in  the  pleadings  he  took  the  deed  and  held  the  land 
merely  as  security.    By  the  absolute  deed  he  had  been 
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invested  by  Bussel  with  a  power  of  absolute  control  over 
the  land,  and  as  far  as  strangers  could  be  supposed  to  know, 
he  had  full  power  to  dispose  of  the  land  at  pleasure.  A 
sale  by  him  to  a  bona  fide  purchaser  would  deprive  Eussel 
of  any  remedy  by  way  of  redemption  and  prevent  him,  on 
payment  of  the  mortgage  debt,  from  being  restored  to  his 
former  position.  Now,  as  far  as  this  evidence  discloses  the 
facts,  Williams  was  a  bona  fide  {)urchaser  and  Bussel  has  no 
longer  any  right  to  redeem  this  parcel.  It  further  appears 
that  Bussel,  being  advised  of  Lewis's  purpose  to  sell  this 
parcel,  objected  and  requested  Lewis  to  keep  this  tract 
subject  to  his  right  to  redeem.  But  Lewis  told  him  to 
''stand  aside,"  he  was  going  to  make  something  out  of  this 
land.  Under  these  circumstances  Lewis  is  bound  to  account 
as  a  trustee — should  be  required  as  mortgagee  to  restore  the 
pledge  intact,  or  account  for  the  value.  The  charge  against 
him  then  on  this  account  is  not  merely  the  one  hundred 
dollars,  which  he  alleges  was  all  he  received  from  Williams, 
but  must  be  the  reasonable  value  of  the  tract.  He  claims, 
however,  that  the  title  was  imperfect  and  that  Williams  held 
a  permanent  claim.  It  is  true  the  evidence  shows  that  the 
deed  under  which  Bussel  held  this  parcel,  was  imperfect  and 
convej'ed  no  legal  title,  arid  that  Williams  had,  for  one  hun- 
dred dollars,  bought  in  the  claim  of  Bussel's  vendors.  But 
there  is  no  evidence  that  Bussel  could  not  have  procured  for 
his  own  benefit  a  confirmation  of  his  title  upon  as  easy  terms 
as  Williams  had  got  it,  nor  does  it  appear  that  Lewis  could 
not  have  procured  this  support  of  his  mortgagor's  title  for 
the  same  amount  that  Williams  paid  for  it.  It  is  not  a 
justification  for  Lewis,  to  say  that  Bussel  had  no  good  title 
to  this  tract.  Imperfection  of  the  title  did  not  justify  his 
placing  it  beyond  Bussel's  power  to  get  the  title  confirmed. 
Equity  required  him  to  restore  the  land,  without  regard  to 
the  condition  of  the  title,  in  no  worse  condition  than  he 
received  it,  so  far  as  his  own  acts  could  affect  it.  Had 
Lewis  bought  in  the  outstanding  title  and  got  the  land  par- 
titioned in  confirmation  and  in  support  of  Bussel's  title,  it 
would  be  just  and  according  to  the  general  practice  in  equity 
to  allow  him  for  the  expense  of  so   doing,   especially  if. 
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Bussel's  title  had  been  assailed  or  questioned  by  the  holder 
of  the  outstanding  claim.  Inasmuch  as  Martin  Williams 
has  done  this,  and  we  can  estimate  the  cost  of  it,  it  is 
reasonable  that  Lewis  should  be  allowed  for  it,  as  if  he  had 
done  it  himself,  and  the  amount  for  which  he  should  be 
charged  on  account  of  this  item  should  be  the  price  for 
which  Williams  sold  the  land,  less  what  he  paid  the 
Kennedys  for  the  outstanding  title,  and  what  would  be  a 
reasonable  allowance  for  partition. 

In  accordance  with  these  views,  the  decree  of  the  court 
below  should  be  modified. 


J.  W.  LADD  AND  S.  G.  EEED,  Eespondents,  v.  HAR- 

VET  HIGLET,  Appellant. 

EzKoxTTioN  ON  DoBMANT  JuDOMBNT — Pbocesoino  TO  Obtain. — A  proceeding 
under  $  292  of  the  Code  to  obtain  leave  to  issue  an  execution  on  a 
dormant  jadgment,  is  in  the  nature  of  a  separate  proceeding.  The 
judgment-roll  in  snch  a  proceeding  is  prepared  and  filed  in  the  same 
manner  as  a  judgment. 

Bill  of  Exceptions — ^Evidknck  mrsT  bb  Incobpobated  in. — Upon  a  trial 
of  an  issue  of  fact  in  such  a  proceeding,  the  Court  will  not  look  into  the 
evidence  upon  which  the  fact  was  found  in  the  court  below,  unless  the 
same  is  incorporated  in  a  statement  or  bill  of  exceptions,  and  exception 
properly  taken  to  its  admissibility  when  offered  in  the  court  below. 

Bbcitals  in  a  Jttdoment. — Where  there  is  a  recital  in  the  judgment  of  due 
service  upon  a  defendant,  nothing  short  of  a  clear  contradiction  in  the 
judgment-roll  will  affect  the  recital. 

Appeal  from  Yamhill  County. 

On  the  6th  .day  of  May,  1862,  the  respondents  obtained  a 
judgment  by  default,  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Yamhill  County,  against  the  appellant,  Harvey 
Higley,  for  the  sum  of  $577.66  and  costs  of  suit  to  be  taxed. 
At  the  April  term,  1874,  of  said  court,  said  respondents 
filed  in  said  court,  under  §  292  of  the  Code,  a  motion  for  the 
allowance  of  an  order  for  leave  to  issue  an  execution  on  said 
judgment;  the  appellant  filed  an  answer  to  the  motion; 
proper  steps  were  taken  to  bring  the  matter  to  issue;  a  jury 
trial  was  waived,  and,  by  consent  of  the  parties,  the  case 
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was  tried  by  the  court,  and  judgment  rendered  in  favor  of 
the  respondents,  granting  them  leave  to  issue  an  execution 
on  said  judgment;  from  which  decision  appellant  appeals 
and  brings  the  case  into  this  Court. 

T.  B.  HaruUeyj  for  Appellant. 

Wm.  Strong  and  F,  B,  Strongy  for  Bespondents. 

By  the  Court,  Burnett,  J. : 

The  principal  point  relied  on  by  appellant's  counsel  to 
reverse  the  judgment  of  the  court  below  is,  that  the  judg- 
ment of  1862  is  void,  for  the  reasons: 

1.  That  there  was  no  summons  or  notice  issued  in  that 
action,  such  as  the  law  required. 

2.  That  the  proof  of  the  service  of  the  notice,  in  that  case, 
was  not  sufficient  to  give  the  court  jurisdiction  of  the  per- 
son of  Higley;  and 

3.  That  the  complaint  in  said  cause  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  first  question  presented  is,  whether  the  judgment- 
roll,  in  the  cause  in  which  judgment  was  rendered  in  1862, 
4s  before  this  Court  for  inspection  or  not. 

It  appears  that  the  court  below  found  the  facts  upon 
which  the  judgment  appealed  from  is  based,  upon  testimony 
that  was  admitted  without  objection;  which  findings  are  to 
the  effect  that  the  respondents  did,  on  the  6th  day  of  May, 
1862,  obtain  a  judgment  in  that  court  in  their  favor  and 
against  the  appellant  for  the  sum  of  $597.26;  that  said 
judgment  was  duly  entered;  that  said  sum  of  $597.26, 
and  interest  thereon  at  ten  per  cent,  per  annum  from  "that 
date,  is  now  due  and  unpaid,  and  that  no  execution  upon 
said  judgment  has  ever  been  issued.  As  the  appellant 
claims  that  the  judgment,  upon  which  the  above  facts  are 
found,  is  void,  he  should  have  objected  to  its  admission  in 
evidence,  and  excepted  to  the  ruling  of  the  court  in  admit- 
ting it,  and,  by  his  bill  of  exceptions,  brought  the  question 
properly  before  this  Court. 

There  is  no  bill  of  exceptions  nor  statement,  and  we  are 
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to  presume  tbat  the  evidence  was  competent  and  properly 
admitted.  It  is,  however,  claimed  by  counsel  for  the  ap- 
pellant that  the  judgment-roll  in  the  cause  of  1862  is  a  part 
of  the  roll  of  this  proceeding  in  1874,  and  was  properly 
made  a  part  of  the  transcript.  But  this  view  is  not  sus- 
tained by  the  provisions  of  the  code,  in  relation  to  proceed- 
ings of  this  kind.  These  provisions,  after  providing  for  the 
filing  of  the  motion,  service  of  summons  and  making  up  the 
issue  and  trial,  which  is  very  similar  in  all  respects  to  an 
action,  then  provide  that  ''the  order  shall  specify  the 
amount  for  which  the  execution  is  to  issue,  or  the  particular 
property,  possession  of  which  is  to  be  delivered;  it  shall  be 
entered  in  the  journal  and  docketed  as  a  judgment,  and  a 
roll  thereafter  prepared  and  filed,  or  a  final  record  made  of 
the  proceedings,  as  the  case  may  be,  in  the  same  manner  as 
a  judgment."    (Civil  Code,  §  292.) 

The  case  of  Hunsaker  v.  Coffin  (2  Or.  107),  is  cited  by 
counsel  for  appellant,  and  relied  on  to  sustain  his  position. 
It  does  not  appear  in  that  case  how  the  trial  was  had  in  the 
court  below,  and  no  question  was  raised  as  to  the  right  of 
the  appellate  court  to  look  into  the  judgment-roll  in  the 
original  cause;  but  admitting  that  the  judgment-roll  of  the 
judgment  of  May  6,  1862,  is  properly  before  this  Court  for# 
examination,  that  judgment  could  only  be  declared  void  if, 
upon  an  inspection  of  the  whole  record,  it  appears  either 
that  the  court  had  not  jurisdiction  of  the  person  of  the  de- 
fendant therein,  or  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  i 

Upon  the  first  point,  the  objection  that  the  notice  was  not 
sufficient  is  not  well  taken.  The  notice  is  in  substantial 
compliance  with  the  laws  of  1859,  which  were  then  in  force, 
and  is  sufficient.  The  proof  of  service  is  the  certificate  of 
the  sheriff  of  Yamhill  County,  to  the  effect  that  the  com- 
plaint and  notice  were  served  on  the  defendant  personally 
in  Yamhill  County,  Oregon,  on  the  14th  day  of  March,  1862, 
by  delivering  to  him  copies  of  the  same. 

It  is  claimed  by  appellant's  counsel  that  this  proof  of 
service  is  insufficient  in  this,  that  it  does  not  appear  that 
the  sheriff  made  the  service.     The  presumption  is  that  of- 
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ficial  duty  has  been  regularly  performed  (Code,  §  766);  and 
when  there  is  a  certificate  in  due  form  signed  bj  an  officer 
showing  service,  as  there  is  in  this  case,  it  is  the  duty  of 
the  Court  to  presume  that  the  officer  did  his  whole  duty, 
and  made  the  service,  rather  than  that  some  other  person 
made  the  service,  and  that  the  officer  violated  the  law  in 
certifying  to  it.  ^gain,  there  is  a  recital  in  the  judgment 
entry  in  the  judgment  of  1862,  to  the  effect  that  Higley  had 
been  duly  served  in  Yamhill  County,  Oregon,  with  the  com- 
plaint and  notice  in  that  case,  more  than  ten  days  before 
the  term  of  court  at  which  the  judgment  was  rendered,  and 
nothing  short  of  a  clear  contradiction  in  the  roll  will  affect 
this  recital. 

As  to  the  third  objection,  we  think  the  complaint  in  the 
action  in  1862  is  good,  as  upon  an  account  stated,  and 
though  it  might  be  more  specific,  and  no  doubt  would  have 
been  made  so  upon  a  proper  motion,  it  would  be  going  too 
far  to  hold  that  it  is  a  nuUity,  and  would  not  support  a 
judgment  by  default. 

It  is  further  objected  that  the  judgment  appealed  from 
in  this  case  contains  the  words  ''renewed  and  revived,"  but 
these  words  do  not  give  the  order  for  leave  to  issue  an  ex- 
ecution any  greater  effect  than  the  statute  gives  it.  It  is  to 
the  statute  the  parties  must  look  to  find  what  effect  such  an 
order  has  upon  the  dormant  judgment. 

Judgment  affirmed. 


W.  W.  CHAPMAN,  Appellant,  v.  JAMES  H.  WILBUB, 

Bespondent. 

Amending  Dbcbbe — Motion  too  Latb,  When. — A  party  corned  too  late  who 
applies  Beventeen  xm^ntha  after  entry  of  a  decree,  for  leaye  to  amend  the 
same  without  showing  ezcnse  for  the  delay. 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J,  O.  Chapman^  for  the  motion. 
Mordand  &  Atwaier,  contra. 
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By  the  Court,  Bonham,  C.  J. : 

This  was  a  suit  to  set  aside  a  conveyance  of  real  estate  in 
the  city  of  Portland,  which  was  determined  by  this  Court 
at  the  July  term,  1873,  by  dismissing  plaintiff's  cause  gen- 
erally, for  want  of  merits.  , 

On  the  6th  day  of  August,  1873,  a  motion  for  a  rehearing 
was  filed  by  appellant,. and  after  due  consideration  of  the 
same  by  the  Court,  was  overruled.  In  January,  1875,  this 
motion  was  filed  asking  leave  to  correct  the  decree  of  -this 
Court,  made  in  August,  1873,  so  as  to  show  that  the  cause 
was  dismissed  without  prejudice. 

In  support  of  the  motion  there  is  no  accompanying  affi- 
davit or  other  showing  by  which  this  Court  can  determine 
that  the  decree,  dismissing  plaintiff's  cause,  was  not  cor- 
rect, as  entered  of  record  by  the  clerk.  But  counsel  suggests, 
on  the  argument,  that  it  is  within  the  recollection  of  some 
members  of  this  Court,  who  sat  in  this  cause  at  the  time 
that  the  same  was  dismissed,  in  August,  1873,  that  when 
the  decision  of  the  Court  was  orally  announced  it  was 
ordered  that  the  cause  be  dismissed  without  prgtidice,  and 
that  the  clerk  in  entering  the  decree  inadvertently  omitted 
those  words. 

On  the  other  hand,  opposing  counsel  claim  that,  after  the 
signing  of  the  record  and  the  adjournment  of  the  term,  a 
judgment  or  decree  cannot  be  amended  except  in  cases 
where  there  is  something  in  the  record,  or  at  least  some- 
thing which  is  quasi  of  record,  by  which  the  error  com- 
plained of  is  indicated.  And  it  is  furthermore  urged  that, 
in  no  event  could  the  relief  sought  by  this  motion  be 
granted,  on  account  of  the  laches  of  tim  appellant  in  mak- 
ing his  application  therefor. 

It  appears,  from  the  record,  that  the  decree  of  this  Court, 
dismissing  appellant's  cause,  was  entered  of  record  on  Au- 
gust 5,  1873;  that,  on  the  following  day,  a  motion  for  re- 
hearing was  filed,  which  was  overruled  by  the  Court,  and 
that  a  mandate  was  sent  to  the  court  below,  and  that  near 
seventeen  months  have  been  allowed  to  elapse  since  the 
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entry  of  the  decree  complained  of,  before  any  steps  were 
taken  to  correct  or  amend  the  same. 

We  are  clearly  of  the  opinion  that,  in  the  absence  of  any 
showing  of  a  valid  excuse  for  such  unreasonable  delay,  this 
motion  should  be  denied,  on  the  ground  of  laches  in  the 
moving  party. 

It  is  the  duty  of  attorneys  to  see  that  the  journal  entries 
are  correctly  made,  in  causes  in  which  they  are  interested; 
and  if,  for  any  reason,  they  should  fail  to  do  so,  the  earliest 
practicable  opportunity  should  be  made  available  for  the 
purpose  of  securing  any  desired  correction.  It  would  be 
an  unwise  practice  to  allow'the  final  judgments  and  decrees 
of  courts  to  be  modified  or  amended  in  any  material  respect, 
except  upon  the  prompt  action  of  the  parties  interested,  and 
for  good  and  sufficient  reasons. 

Motion  denied. 


A.  A.  FINK,  Eespondent,  v.  CANTON  ROAD  COM- 
PANY, Appellant. 

CospoBATioNS — Temdenct  OF  Dbcisionb  ooncebkino. — The  tendency  of  mod- 
em decisions  is  to  assimilate  the  actions,  rights,  duties  and  liabilities 
of  priyate  corporations  to  those  of  indiyidoals  and  of  commercial  part- 
nerships. 

Pbesumptioms  in  fayob  of  CoBPOBATioiro. — In  the  absence  of  proof,  courts 
cannot  disregard  as  illegal  or  unauthorized  the  dealings  and  acts  of  pri- 
yate corporations  which,  on  their  face,  or  according  to  their  apparent 
import,  are  within  their  charters  or  articles. 

Idem. — Artificial  bodies,  like  natural  persons,  are  entitled  to  the  benefit  of 
the  rule  which  imputes  honesty  rather  than  wrong  to  the  conduct  of 
men. 

AoiB  OF  AoENTB. — Corporations  are  bound  by  their  simple  contracts  and  by 
other  acts  of  their  officers  and  agents  performed  in  the  discharge  of  their 
ordinary  duties. 

Fnn>iNas  bt  tue  Coubt. — Where  the  cause  is  tried  by  the  court  without  the 
intervention  of  a  jury»  the  findings  must  be  sufficient  to  sustain  the 
judgment,  and  must  cover  nil  the  material  issues. 

Appeal  from  Douglas  County. 

The  complaint  alleges  that  the  Canyon  Boad  Company  is 
a  private  corporation ;  that  on  November  9,  1868,  it  was  in- 
debted to  one  Bose  in  the  sum  of  fifty  dollars  coin,  and  by 


6 

m\ 

6 

isu 

6 

16« 

20 

5391 

26*849 

5 

aai 

f29 

S»5 

5 
34 


301| 
50S| 


5  aui 

40  65 

5  3oT 

45  1% 


302         Fink  v.  Canyon  Road  Co.     [Sup.  Ct. 

statement  of  Facts. 

its  secretary,  duly  authorized  thereto,  drew  its  draft  or 
order  in  writing,  directed  to  its  treasurer,  in  favor  of  said 
Hose,  or  bearer,  for  fifty  dollars ;  that  said  draft  or  order 
was  duly  delivered  to  Bose,  who,  for  a  value,  afterwards 
transferred  and  delivered  it  to  Fink,  who  is  now  the  owner 
and  holder  thereof;  that  said  draft  was  duly  presented  to 
said  treasurer  and  by  him  indorsed,  **Not  paid  for  want  of 
funds,"  and  that  there  is  now  due  and  payable  from  said 
company  to  said  Fink  the  sum  of  fifty  dollars  and  interest 
from  the  date  of  presentment. 

A  second  cause  of  action  upon  another  draft  of  the  same 
character  and  amount  is  similarly  stated. 

The  defendant  denied  the  indebtedness,  the  authority 
of  its  secretary  to  draw  the  draft ;  denied  that  it  was  trans- 
f en*ed  for  value,  or  that  Fink  was  owner  and  holder,  or  that 
any  sum  was' due  or  payable  thereon.  The  answer  also 
alleges  that  the  order  was  issued  without  authority  or  con- 
sent of  the  company,  out  of  its  regular  course  of  business, 
"and  without  consideration  to  it;"  that  it  was  received  by 
Fink  after  its  maturity  and  with  notice  and  knowledge  of 
the  facts  pleaded. 

Similar  answer  is  made  to  the  second  cause  of  action. 

The  reply  denies  all  the  new  matter  set  up  in  the  answer. 

By  consent  of  the  parties  in  open  court  a  jury  was  waived, 
and  the  cause  was  tried  by  the  court.  After  hearing  proofs 
and  argument,  the  court  below  found  as  follows: 

1.  Tliat  the  defendant  was  and  is  a  private  corporation, 
duly  incorporated  under  the  laws  of  the  State  of  Oregon. 

2.  That  they  incorporated  for  the  purpose  of  constructing 
and  maintaining  a  toll-road  through  the  canyon  in  Douglas 
County,  Oregon. 

3.  That  on  the  9th  day  of  November,  1868,  said  corpora- 
tion issued  and  delivered  to  one  Aaron  Bose  a  warrant  or 
order,  of  which  the  following  is  a  copy : 
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j[b  the  Treasurer  of  the  Canyon  Boad  Company: 

Paj  to  Aaron  Bose,  or  bearer,  fifty  (coin)  dollars,  for  ex- 
penses attending  meeting.    By  order  of  Board  of  Directors. 

•'Wm.  B.  Willis, 

«•  President  C.  E.  0. 

"  I  certify  that  the  above  is  correct. 

"S.  F.  Chadwick, 

**  Secretary  0.  E.  0." 

4.  That  on  the  21st  day  of  May,  1869,  defendant  issued 
another  order,  copy  of  the  above,  except  dates. 

5.  That  on  the  back  of  each  of  said  orders  is  the  follow- 
ing indorsement: 

**  Presented  and  not  paid  for  want  of  funds. 

"Sol.  Abraaam, 

**  Treasurer  C.  E.  0." 

6.  That  the  plaintiff  herein  became  the  owner  and  holder 
of  said  warrants  or  orders,  for  value,  prior  to  the  commence- 
ment of  this  action. 

Upon  these  findings  of  fact  the  court  below  entered  judg- 
ment in  favor  of  Fink  and  against  said  company  for  one 
hundred  and  fourteen  dollars  and  fifty  cents  in  coin.  * 

From  this  judgment  an  appeal  was  taken  and  numerous 
errors  are  alleged. 

Watson  dk  Lane  and  William  B.  Willis,  for  Appellant, 
claim : 

1.  That  the  facts  found  by  the  court  are  not  sufficient  to 
entitle  the  plaintiff  to  a  judgment.  (Clark  v.  Des  Moines,  6 
Am.  L.  B.  146  and  note;  Abb.  Dig.  Law  of  Oor.,  pp.  283, 
288,  §^  60,  101.) 

2.  That  the  court  should  have  passed  upon  all  the  issues, 
and  not  liaving  done  so  the  judgment  should  be  reversed. 
(5  Bos.  658,  663;  6  Id.  668;  61  Pa.  352;  10  Wis.  418;  Code, 
gg  216,  217.) 

3.  A  party  dealing  with  the  officers  of  a  corporation  is 
bonnd  to  know  what  authority  they  have.  (Adrian  v.  Boome, 
62  Barb.  399,  410,  411;  McCidloughy.  Moss,  5  Denio,  567.) 
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J.  F.  Gadey  and  W.  W.  TJiayer,  for  Respondent,  claim : 

1.  That  the  answer  tenders  no  issue  except  as  to  the  ne- 
gotiation of  the  drafts  to  respondent. 

2.  That  the  drafts  were  in  legal  effect  the  promissory  notes 
of  the  company,  and  were  obligatory  upon  it.  (15  N.  T. 
337;  Aug.  &  Ames  on  Cor.,  p.  254,  §  268.) 

3.  That  the  court  passed  upon  all  the  material  issues. 

By  the  Court,  MoArthub,  J. : 

The  instruments  declared  on  are  orders  by  the  company 
on  itself — mere  directions  to  its  treasurer  to  pay  the  amounts 
indicated  to  the  bearer.  In  legal  effect  they  are  the  prom- 
issory notes  of  the  company.  (Fairchild  v.  0.  C.  dt  B.  B. 
Co.,  15  N.  Y.  337.) 

We  cannot  adopt. the  views  of  appellant's  counsel  and  de- 
cide the  issuance  of  instruments  of  this  character,  by  the 
company,  ultra  vires,  because  in  issuing  them  the  company 
exercised  incidental  powers  which  are  within,  or  rather 
grow  out  of  the  general  powers  of  corporations  of  this 
class.  The  doctrine  of  Clark  v.  Des  Moines  (6  Am,  L.  B.), 
which  is,  that  in  case  of  a  municipal  corporation  a  person 
faking  its  warrants  is  bound  at*  his  peril  to  ascertain  the 
nature  and  extent  of  Ufe  power  of  the  officers  of  the  corpor- 
ation, cannot  apply  herein  to  the  extent  claimed  by  appel- 
lant's counsel,  for  the  reason  that  this  is  not  a  municipal 
corporation.  The  law  applicable  to  municipal  corporations 
is,  in  many  respects,  different  from  that  governing  private 
corporations.  Private  coi*porations  act  through  their  agents, 
as  do  municipal  corporations,  but  the  tendency  of  modern 
decisions  is  to  assimilate  the  actions,  rights,  duties  and 
liabilities  of  private  corporations  to  those  of  individuals  and 
of  commercial  partnership.  (Conro  v.  Fort  Henry  Iron  Co., 
12  Barb.  64.) 

Courts  cannot  disregard  as  illegal  or  unauthorized  the 
dealings  and  the  acts  of  private  corporations  which,  on 
their  face,  or  according  to  their  apparent  import,  are  within 
their  charter  or  articles.  In  the  absence  of  proof  there  is 
no  legal  presumption  that  the  law  has  been  violated.     On 
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the  contrary,  artificial  bodies,  like  natural  persons,  are  en- 
titled to  the  benefit  of  the  rule  which  imports  honesty 
rather  than  wrong  to  the  conduct  of  men.  {Chautauqua  Co. 
Bank  v.  Bisley,  19  N.  Y.  381.) 

In  Safford  v.  Wyckoff  (4  Hill,  442),  the  action  was  against 
a  banking  association  upon  a  draft  or  bill  of  exchange. 
Chancellor  Walworth,  while  dissenting  upon  another  ground, 
said:  "Where  a  corporation  is  authorized  to  give  a  nego- 
tiable security  for  any  purpose,  and  there  is  nothing  to 
show  for  what  the  particular  security  was  given,  if  there  is 
nothing  on  the  face  of  the  instrument  itself  to  create  a  sus- 
picion that  it  was  issued  for  an  illegal  object,  the  court  will 
presume  that  it  was  given  for  a  legitimate  purpose  rather 
than  for  one  which  was  unauthorized  and  illegal." 

Corporations  are  certainly  bound  by  their  simple  con- 
tracts, and  by  other  acts  of  their  officers  and  agents  made 
and  performed  in  the  discharge  of  their  ordinary  duties; 
and  the  courts  have  carried  this  doctrine  so  far  as  to  hold 
that  they  may  take  notice  of  the  general  nature  of  the  du- 
ties of  a  cashier  in  and  about  a  banking  office,  and,  without 
evidence  of  usage  or  express  authority,  hold  him  author- 
ized to  do  all  incidental  acts  necessary  to  the  performance  of 
those  general  duties.  {Watson  v.  Bennett  etoLy  12  Barb. 
196.)  'This  case  is  cit«d  more  to  show  the  tendency  of 
modern  decisions  than  from  any  present  applicability.  It 
presses  close  upon  the  very  verge  of  the  law,  and  further  we 
think  the  courts  ought  not  to  go.  In  Angell  &  Ames  on 
Corporations  (p.  292),  the  law  is  well  stated  to  be,  that 
unless  the  act  of  incorporation  expressly  prescribe  the  con- 
trary, the  duly  authorized  agents  of  corporations,  as  of  nat- 
ural persons,  may,  within  the  scope  of  their  authority,  bind 
them  by  simple  as  well  as  by  sealed  contracts;  and  that, 
too,  in  both  cases,  whether  authorized  by  deed  or  vote;  and 
from  their  acts  or  conduct,  as  well  as  from  the  acts  or  con- 
duct of  the  agents  of  natural  persons,  implications  may  be 
made,  either  for  or  against  their  constituents.  These  gen- 
eral rules  are  applicable  alike  to  those  corporations  formed 
tinder  general  incorporation  laws  and  those  created  by  legis- 
lative charter. 

Vol.  v.— 20 
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In  Fister  y.  La  Sue  (15  Barb.  323),  the  analogies  to  be 
drawn  from  which  are  applicable  to  the  case  in  hand,  the 
plaintiff  brought  her  action  in  a  justice's  court  against  the 
trustees  of  a  school  district.  She  was  employed  by  one  of 
the  trustees  only,  after  consulting  the  others  separately  and 
obtaining  their  permission  to  teach  the  district  school  for 
six  weeks.  All  three  of  the  trustees  sent  children  to  school, 
as  did  the  district  generally.  The  defense  was  a  denial  of 
the  services  and  payment.  The  plaintiff  had  a  verdict.  An 
appeal  was  prosecuted  to  the  County  Court,  in  pursuance 
of  a  statute  of  the  State  of  New  York,  and  the  judgment  of 
the  justice  was  reversed  for  the  following,  among  other  • 
reasons,  that  it  did  not  appear,  from  the  justice's  return, 
that  the  defendants  had. em  ployed  the  plaintiff  to  teach,  at 
a  legal  meeting  of  all  their  number  for  that  purpose,  or  at 
a  meeting  of  a  majority  of  the  defendants  after  notice  to  all. 
This,  the  Supreme  Court  held  to  be  erroneous,  and  held 
further  that  no  such  proof  was  necessary  in  a  case  like  this, 
where  the  action  was  brought  upon  an  executed  contract  to 
recbver  for  services  rendered  under  it.  It  is  well  settled, 
at  least  in  this  country,  that  where  a  person  is  employed  for 
a  corporation,  by  one  assuming  to  act  in  its  behalf,  and 
goes  on  and  renders  the  services  according  to  the  agree- 
ment, with  the  knowledge  of  its  officers,  and  without  notice 
that  the  contract  is  not  recognized  as  valid  and  binding, 
such  corporation  will  be  held  to  have  sanctioned  and  rati- 
fied the  contract,  and  be  compelled  to  pay  for  the  services 
according  to  agreement.  Having  availed  itself  of  the  ser- 
vices, and  received  the  benefits,  it  is  bound  in  conscience 
to  pay,  and  will  not  be  heard  to  say  that  the  original  agree- 
ment was  not  made  by  a  person  legally  authorized  to  con- 
tract. In  the  same  case  it  is  well  said  that  the  law  raises 
the  same  presumptions  against  corporations,  in  such  cases, 
as  against  natural  persons. 

In  this  case,  we  think  the  road  company  is  estopped  to 
deny  the  regularity,  as  well  as  the  legality  of  its  acts  in  is- 
suing the  orders  declared  on.  They  were  drawn  by  the 
secretary,  signed  by  the  president  and  indorsed  by  the 
treasurer.     To  lay  down  a  principle  which  would  permit 
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these  officers  now  to  deny  their  own  solemn  act,  and  shield 
themselves  behind  the  doctrine  of  ultra  vires,  wonld  be  sub- 
stantially investing  them  with  power  at  their  own  pleasure 
to  avoid  the  consequences  of  their  own  acts,  and  at  the 
same  time  render  all  who  have  performed  any  sort  of  labor 
or  service  for  them,  and  received  orders  of  this  kind,  rem- 
ediless. If  no  reliance  is  to  be  placed  upon,  and  no  credit 
given  to,  the  ditif ts  or  orders  of  a  private  corporation,  which 
are  prima  fade  regularly  executed,  and  issued  in  pursuance 
of  a  power  directly  conferred,  or  of  a  clearly  incidental  and 
necessary  power,  attested  by  the  signatures  of  their  officers, 
upon  whom  the  control  of  their  affairs  is  devolved  by  law, 
upon  what  can  reliance  be  placed?    (37  Cal.  598.) 

^'This  is  one  of  the  most  direct,  formal  and  solemn  assur- 
ances that  can  possibly  be  given.  It  is  one  of  the  legally 
appointed  modes  in  which  a  large  class  of  private  corpora- 
tions deal  with  the  world  and  establish  credit.  When  a 
draft  or  order  of  this  kind  finds  its  way  into  the  market, 
and  is  purchased  by  a  stranger,  he,  and  the  commercial 
world  generally,  has  little  opportunity  or  means  of  ascer- 
taining the  circumstances  under  which  it  was  drawn  or 
issued.  No  opportunity  is  afforded  a  stranger  to  examine 
the  books,  papers  and  proceedings  of  a  private  corporation, 
for  they  are  private  property.  Whenever  the  corporation 
acts,  it  is  through  its  agents,  and  if  their  formal  assurances 
and  solemn  signatures  are  not  reliable,  then  none  of  their 
acts  can  be  depended  on,  and  those  dealing  with  them  are 
absolutely  without  adequate  protection.  The  rule  stated, 
not  only  rests  upon  principle  and  authority,  but  is  founded 
upon  common  honesty  and  solid  sense." 

In  McGnllough  v.  Moss  (5  Denio,  577),  it  is  said  that  the 
right  of  a  corporation  to  make  a  promissory  note  for  a  debt 
incurred  in  the  course  of  its  business,  although  not  ex- 
pressly authorized  to  contract  in  that  form,  appears  to  be 
conceded  in  our  courts,  citing  1  Cow.  513,  and  9  Paige, 
470.  As  this  case  was  cited  and  relied  upon  by  appellant's 
counsel,  I  have  examined  it  with  great  care,  and  am  unable 
to  discover  that  the  opinions  of  the  different  Senators  war- 
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rant  the  conclusions  of  the  reporter,  as  expressed  in  the 
syllabus,  save  the  one  just  set  forth. 

The  following  analysis  of  the  case  made  by  Willard,  J., 
and  forming  part  of  the  opinion  of  the  court  in  Moss  v. 
McCullough  (7  Barb.  284),  shows  what  was  really  decided, 
and  the  consequences  of  the  decision:  "Gardiner,  the  Lieu- 
tenant-Governor, expressed  the  opinion — (1.)  That  the 
circuit  judge  erred  in  refusing  to  submit  to  the  jury  the 
question,  whether  a  part  of  the  consideration  of  the  note 
did  not  accrue  before  the  defendant  became  a  stockholder, 
and  that  for  such  refusal  the  judgment  should  be  reversed 
and  a  new  trial  awarded.  (2.)  He  intimates  that  the  stock- 
holder is  a  guarantor  for  the  company,  and  that  the  action 
should  be  brought  in  the  name  of  the  original  party  to  the 
note,  and  that  this  liability  was  ilot  negotiable.  (3.)  His 
third  objection  to  the  ruling  of  the  circuit  judge  is  sub- 
stantially like  the  first,  viz.,  that  there  was  evidence  to  . 
show  that  a  part  of  the  damages  which  were  included  in  the 
note  accrued  before  the  defendant  became  a  stockholder. 
(4.)  He  inclined  to  the  opinion  that  an  entire  agreement 
could  not  be  divided. 

**If  the  judgment  of  the  Supreme  Court  was  reversed,  for 
the  first  or  third  reasons  assigned  by  Gardiner,  Lieutenant- 
Governor,  the  court  below  should  not  have  nonsuited  the 
plaintiff,  but  have  submitted  the  question  of  fact  to  the 
jury.  And  if  the  judgment  was  reversed  for  the  second 
reason,  it  should  have  been  final,  and  no  venire  de  novo 
should  have  been  awarded. 

*'The  opinion  of  Mr.  Senator  Lott  decides: 
''1.  That  the  plaintiff  did  not  show  on  the  trial  that  the 
note  in  question  was  executed  by  the  authority  of  the  cor- 
poration. 

'^2.  That  the  evidence  of  its  subsequent  ratification  was 
insufficient. 

"3.  That  the  note  was  not  obligatory  upon  the  company, 
because  it  was  not  given  in  the  legitimate  course  of  their 
business.  They  had  no  right  to  buy  a  farm,  a  school-house, 
or  threshing-machine,  etc. 

''4.  That  the  question  whether  a  part  of  the  consideration 


Dec.  1874.]        Fink  v.  Canton  Eoab  Co.  309 

Opinion  of  the  Court — McArthur,  J. 

• 

of  the  note  accrued  prior  to  the  defendant's  becoming  a 
stockholder,  should  have  been  submitted  to  the  jury. 

**A  reversal  of  the  judgment  for  the  first,  second  or  fourth 
reason  would  not  have  concluded  the  judge  trying  the 
cause,  unless  the  testimony  was  the  same  as  on  a  former 
trial.  But  the  testimony  on  the  last  trial  was  much  stronger 
for  the  plaintiff  than  on  the  preceding  trial,  and  should,  I 
think,  have  carried  the  cause  to  the  jury  on  the  principles 
contained  in  Senator  Lott's  first,  second  and  fourth  reasons. 
A  i*eversal  for  the  third  reason  should  have  been  final,  be- 
cause,  if  true,  it  showed  that  the  plaintiff  had  no  cause  of 
action. 

"Mr.  Senator  Putnam,  in  his  opinion,  repudiates  the 
notion  of  guarantee  put  forth  in  the  opinion  of  Lieutenant- 
Governor  Gardiner.     He  thinks: 

''1.  The  plaintiff,  in  the  first  place)  had  not  shown  any 
authority  in  the  officers  of  the  company  to  give  the  note. 

''2.  That  the  defendant  was  not  liable,  because  he  was  not 
a  stockholder  at  the  time  this  suit  was  commenced. 

''3.  That  the  consideration  of  the  note  was  illegal,  as  it 
was  given  in  part  for  property  which  had  no  connection 
with  the  business  of  the  corporation. 

''If  the  judgment  was  reversed  for  the  first  objection, 
there  should  have  been  a  new  trial;  and  if  the  testimony,  as  to 
the  authority  to  give  the  note,  was  materially  strengthened, 
the  cau^e  should  have  been  submitted  to  the  jury.  If  it 
was  reversed  for  the  last  two  objections,  it  should  have  been 
final. 

"Mr.  Senator  Barlow  went  for  an  affirmance  of  the  judg- 
ment, thus  concurring  in  substance  with  the  Supreme 
Court.  He  also  expresses  the  opinion  that  the  judgment 
i^ainst  the  company  finally  settled  every  question  as  to  the 
validity  of  the  note,  and  that  the  defendant  could  not  go 
back  of  that  judgment  and  take  issue  upon  the  liability  of 
the  company;  thus  concurring  with  Chief  Justice  Spencer, 
in  Slee  v.  Bloom  (20  John,  669).  Seven  other  senators  con- 
curred with  him. 

"The  fact  that  a  venire  de  novo  was  awarded,  affords  deci- 
sive evidence  that  a  majority  of  the  court  did  not  concur 
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with  the  Lieutenant-Governor,  Gardiner,  on  his  second 
point,  nor  with  Mr.  Lott  in  his  third,  nor  with  Mr.  Putnam 
in  his  last  two.  We  have  no  means  of  determining  upon 
which  of  the  other  reasons  it  was  reversed.  We  must  pre- 
sume that  it  was  reversed  for  a  reason  which  the  court 
thought  could  or  might  be  obviated  on  a  further  trial,  or 
they  would  not  have  awarded  a  venire  de  novo.** 

So  much  for  the  case  relied  upon  by  counsel  for  appel- 
lant. Mr.  Justice  Willard's  analysis  of  it  shows  how  utterly 
worthless  it  is  as  an  authority  to  guide  this  Court  to  a  cor- 
rect conclusion  in  the  case  in  hand. 

The  point  decided  in  Adriance  v.  Borne  (52  Barb.  399), 
was  that  the  superintendent  of  a  manufacturing  company, 
whose  actual  authority  was  'Ho  have  charge  of  the  manu- 
facturing department  of  the  works,  audit  bills  for  materials 
and  labor,  and  to  appoint  and  discharge  foremen  and  work- 
men," had  no  authority  to  make  a  loan  of  money  in  the 
name  of  the  company,  and  execute  a  contract  in  its  name, 
agreeing  to  sell  and  deliver  to  the  lender  a  specified  quan- 
tity of  iron  in  consideration  thereof.  Gilbert,  J.,  who  ren- 
dered the  opinion,  had  no  doubt  a  corporation  might  be 
bound  by  the  acts  of  a  general  agent,  in  the  same  manner 
as  private  individuals,  and  persons  dealing  in  good  faith 
with  such  agents  are  not  presumed  to  know  the  private  in- 
structions which  may  have  been  given  him  by  his  principal. 
After  declaring  that  that  principle  would  not  aid  the  plaint- 
iffs, he  proceeded  to  lay  down  the  law  as  applicable  to  the 
very  question  raised  in  the  case  before  him,  which  was  as 
above  stated.  I  find  nothing  in  the  case  sustaining  the  ap- 
pellants. 

Where  a  cause  is  tried  by  the  court  without  the  interven- 
tioft  of  a  jury,  there  must  be  findings  of  fact  sufficient  to 
sustain  the  judgment.  All  the  material  issues  should  be 
passed  upon.  It  is  needless  to  cite  authorities  upon  points 
so  obviously  clear  and  so  thoroughly  settled.  In  the  case 
now  under  consideration,  we  think  the  court  below  did  not 
proceed  to  render  its  judgment  in  disregard  of  these  prin- 
ciples of  law.  The  denial  of  indebtedness  is  the  denial  of 
a  mere  conclusion  of  law  in  this  action.     The  company  was 
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estopped  to  deny  the  authority  of  its  secretary  to  draw  the 
drafts.  The  third  finding  of  the  court  covers  the  allega- 
tions in  the  answer  that  the  order  was  issued  without  the 
authority  or  consent  of  the  appellant,  and  out  of  its  regular 
coarse  of  business.  The  allegation  that  these  drafts  were 
"without  consideration  to  it"  (the  company)  is  not  suffi- 
ciently pleaded  and  does  not  tender  an  issue.  (19  Cal.  147; 
19  Abb.  Pr.  97;  2  Estee  PI.  757.) 

All  the  other  material  issues  are  covered  by  the  other 
findings. 

Judgment  affirmed. 


JAMES  P.  CAMPBELL,  Appellant,  v.  JAMES  W. 

BEIDWELL,  Respondent. 

FxMcx  Law. — The  common  law  rule,  that  every  man  is  required  to  keep  his 
cattle  within  his  own  close,  under  the  penalty  of  answering  in  damages 
for  all  injuries  arising  from  their  running  at  large,  is  not  in  force  in 
this  State. 

Tbbbpaj98  bt  Stock — Complaint  in  Action  fob. — The  complaint,  in  an  action 
for  trespass  of  cattle,  must  set  forth  facts  showing  an  inclobure  built  in 
substantial  compliance  with  the  statute. 

Appeal  from  Polk  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J,  L.  CoUins,  for  Appellant. 
N.  L,  Butler y  for  Bespondent. 
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By  the  Court,  Burnett,  J. : 

This  is  an  action  of  trespass,  brought  by  the  appellant 
in  the  Circuit  Court  for  Polk  County,  for  injuries  to  his 
growing  crops  by  the  stock  of  the  respondent.  There  is 
no  allegation  in  the  complaint  that  the  crops  of  appellant 
are  inclosed,  or  that  the  appellant  has  his  land  inclosed  by 
any  kind  of  fence.  There  was  a  general  demurrer  inter- 
posed to  the  complaint  in  the  court  below  by  the  respond- 
ent, which  was  sustained  by  the  court,  from  which  judgment 
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sustaining  said  demurrer  the  case  is  brought  into  this  Court 
by  appeal. 

The  only  question  presented  in  the  argument  for  the  con- 
sideration of  the  court  is  whether  under  our  statute  a  per- 
son can  maintain  an  action  of  trespass  for  injury  to  grass, 
herbage,  or  growing  crops,  by  the  cattle  of  another,  without 
alleging  that  the  premises  upon  which  the  trespass  is 
alleged  to  have  been  committed  were  inclosed  by  a  lawful 
fence. 

The  statute,  page  579,  g  1,  provides:  "That  all  fields  and 
inclosures  shall  be  inclosed  with  a  fence  sufficiently  close, 
composed  of  posts  and  rails,  posts  and  palings,  posts  and 
planks,  palisades,  or  rails  alone,  laid  up  in  the  manner 
commonly  called  a  worm  fence,  or  turf  with  a  ditch  on 
either  side,  or  wall  of  rock  or  stone  four  and  a  half  feet 
high."  The  next  section  provides  how  all  such  fences 
shall  be  constructed  and  their  height. 

Section  4,  on  the  same  page,  provides  that  "If  any  horse, 
cattle,  or  stock,  break  into  any  inclosure,  the  fence  being 
of  the  height  and  sufficiency  aforesaid;  or  if  any  hog,  shoat 
or  pig  shall  break  into  the  same,  the  owner  of  such  animal 
shall,  for  the  first  trespass,  make  reparation  to  the  party 
injured  for  the  true  value  of  the  damages  he  shall  sustain; 
and  for  every  trespass  thereafter,  double  damages,  to  be 
recovered  with  costs  before  a  justice  of  the  peace,  or  any 
court  of  record  having  cognizance  of  the  same,  demanded 
by  the  party  injured.  For  the  third  oflfeEse  from  any  of 
the  animals  aforesaid  breaking  into  such  inclosure,  the 
party  injured  may  take  up  such  animals  and  keep  the  same 
at  the  expense  of  the  owner.  All  animals  so  taken  and 
kept  in  accordance  with  the  provisions  of  this  section,  shall 
be  held  as  surety  for  the  expenses  of  keeping;  pt^vided, 
that  the  owner  may  at  any  time  pay  charges  and  take  such 
animal  away." 

The  next  section  is  as  follows:  "Upon  the  complaint  of 
the  party  injured  to  any  justice  of  the  peace  of  the  county, 
such  justice  shall  issue  his  order,  without  delay,  to  three 
disinterested  householders  of  the  neighborhood,  nowise  re- 
lated to  the  parties,  reciting  the  complaint  and  requiring 
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them  to  view  the  fence  where  the  trespass  is  complained  of 
and  take  a  memorandum  of  the  same,  and  the  testimony  in 
such  cases  shall  be  good  evidence  on  the  trial  touching  the 
lawfulness  of  the  fence." 

It  was  admitted  on  the  argument  of  the  case  that  unless 
the  common  law  on  this  subject  preyailed  in  this  State  the' 
plaintiff  had  no  right  of  action. 

It  is  the  opinion  of  the  Court  that  the  common  law  rule, 
that  every  man  is  required  to  keep  his  cattle  within  his  own 
close,  under  the  penalty  of  answering, in -damages  for  all  in- 
juries arising  from  their  running  at  large,  is  not  in  force  in 
this  State.  The  statute  of  1870  is  directly  in  conflict  with 
and  repugnant  to  that  rule.  The  courts  of  Iowa  and  Illi- 
nois have  taken  the  same  view  of  this  question.  (  Wagner 
T.  Bli88y  3  Iowa,  396;  HeoJLh  v.  CoUenback,  5  Iowa,  490;  Seely 
V.  Peters,  5  Oilman  (HI.)  130.)  ' 

The  fence  law  of  this  State  has  repealed  the  common  law 
on  this  subject  (if  it  ever  prevailed  here),  and  substituted 
on  one  side  the  obligation  to  inclose  with  a  sufficient  fence, 
and  on  the  other  the  liability  to  pay  damages,  double  dam- 
ages, etc.,  and  also  to  a  seizure  of  the  stock,  damage  feasant^ 
and  a  complaint  must  set  forth  an  inclosure  built  in  sub- 
stantial compliance  with  this  law,  or  there  can  be  no  tres- 
pass of  cattle  established.  rV3i3 

Judgment  affirmed.  1 1^  452 
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WM.  H,  MUSGBOVE,  Appellant,  v.  EUTH  M. 
BONSEE  ET  AL.,  Eespondents. 

Unkecobded  Dbed — Title  Convktkd  bt,  whbbb  thebb  is  Notice. — An  un- 
recorded deed  hab  the  effect  to  carry  the  legal  title  as  against  all  persons 
having  actual  notice  of  its  existence.    The  protection  of  the  statutes  in  _   g^gi 

relation  to  recording  deeds  only  applies  in  favor  of  parties  who  have  41   4741 

acted  in  good  faith.  Ps     313 

Bbcobded  Deed— "When  taken  with  Notioe  of  Fbiob  Gonyetance. — A  con-  p^     ^^* 

vey^uce,  though  duly  recorded,  passes  no  title  whatever  when  taken 
with  a  knowledge  of  the  existence  of  an  unrecorded  deed. 

AoTUAL  Notice — Deed  not  Entitlbd  to  Becobd  icay  Opebate  as. — ^A  deed, 
though  not  entitled  to  record,  but  which  has  been  recorded,  while  it 
does  not  operate  as  constructive  notice,  may  operate  as  actual  notice. 
The  rule  as  to  notice  in  Bohlfnan  v.  Coffin  et  al.  (4  Or.  313),  affirmed. 
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Pbiob  Equities — "Whebr  Ptjbchaseb  has  Notice  op. — If  one  has  notice  of 
the  eqaities  of  prior  purchasers  before  he  pays  the  purchase-price  of 
land,  and  yet  makes  payment,  he  cannot  claim  the  rights  of  a  bona  fide 
purchaser. 

Appeal  from  Maltnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Dolph,  Bronaiighf  Dolph  and  Simon,  for  Appellant. 
B,  Killin  and  R.  WUliamSy  for  Eespondents. 

By  the  Court,  Prim,  J. : 

This  was  a  suit  in  equity,  brought  in  the  Circuit  Court  of 
Multnomah  County  by  Musgrove  against  respondents,  to  re- 
strain them  from  cutting  cordwood  and  removing  it  from  the 
lands  described  in  the  complaint,  situate  on  Oak  Island, 
Multnomah  County,  Oregon.  The  appellant  and  one  of  the 
respondents,  Buth  M.  Bonser,  each  claim  to  own  the  land 
in  controversy  by  virtue  of  several  deeds  of  conveyance 
from  the  common  grantors,  M.  L.  Armstrong  and  wife.  On 
February  15,  1873,  Armstrong  and  wife  executed  a  deed 
of  conveyance  of  the  land  in  dispute  to  Musgrove,  which 
was  duly  recorded  in  the  county  clerk's  office  of  Multnomah 
County  on  February  25,  1873,  and*  on  December  4,  1860, 
Armstrong  and  wife,  for  a  valuable  consideration,  executed 
a  deed  of  conveyance  for  the  same  land  to  John  Bonser, 
while  in  Washington  Territory.  This  deed  was  placed  on 
the  records  in  the  county  clerk's  office  of  Multnomah 
County  on  December  24,  1860,  but  without  authority  of 
law;  because  the  acknowledgment  of  the  execution  thereof 
had  been  taken  before  a  notary  public  of  Washington  Ter- 
ritory, and  because  it  was  deposited  for  record  without 
first  having  the  certificate  of  a  clerk  or  other  proper  certify- 
ing officer  of  3  court  of  record  of  the  county  or  district 
within  which  such  acknowledgment  had  been  taken,  as  re- 
quired by  the  statute  of  Oregon  then  in  force.  (Statutes 
1854,  p.  520,  §  12.) 

On  January  19,  1866,  John  Bonser  conveyed  by  deed  the 
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land  in  controversy  to  Buth  M.  Bonser  (then  Euth  M.  Dow) 
for  a  Yalaable  consideration,  which  was  duly  acknowledged 
and  recorded  in  the  connty  clerk's  office. 

As  has  been  stated,  the  deed  of  1860  from  Armstrong  and 
wife  to  John  Bonser  was  acknowledged  before  a  notary  pub- 
lic of  Washington  Territory,  where  the  deed  was  executed; 
said  acknowledgment  being  in  the  following  words : 

"TlBBITOBY  07  WASHINGTON, 

"  GOUNTT  OF  GIjABK. 

"On  this  4th  day  of  December,  a.d.  1860,  before  me 


-,  a  notary  public  in  and  for  said  county,  personally  ap- 
peared M.  L.  Armstrong  and  Martha  Jane,  his  wife,  *  *  * 
to  me  well  known  to  be  the  persons  named  in  the  within 
deed,  and  after  the  same  was  read  and  explained  by  me  to 

them  they  each  acknowledged  to  me  that signed  and 

executed  the  within  deed." 

The  first  point  made  by  counsel  for  appellant  is,  that  the 
certificate  of  acknowledgment  appended  to  the  Bonser 
deed  is  fatally  defective  and  is  not  evidence  of  its  execution 
without  further  proof.  It  will  be  noticed  that  the  notary, 
instead  of  certifying  that  Armstrong  and  wife  were  known 
to  him  to  be  the  makers  of  the  deed,  certifies  that  they  were 
known  to  him  to  be  the  persons  named  in  the  written  deed, 

and  that  ''they  acknowledged  to  him  that signed  and 

executed  the  within  deed."  The  omission  of  the  pronoun 
they  before  the  word  "signed"  was  evidently  a  clerical  mis- 
take; and  while  the  certificate  is  somewhat  defective,  yet 
we  think  it  substantially  contains  all  the  requisites  of  the 
statute  then  and  there  (Washington  Territory)  in  force. 
We  think  it  may  be  inferred  from  this  certificate  that  Arm- 
strong and  wife  were  the  makers  of  the  deed;  that  they  were 
known  to  flie  notary  personally,  and  that  they  acknowledged 
to  him  its  execution.  This  deed  was  not,  however,  duly 
recorded  in  the  county  of  Multnomah,  in  this  State,  where 
the  land  is  situate.  The  statutes  of  1854,  p.  520,  g  12,  re- 
quire that  where  a  deed  is  executed  outside  of  this  State, 
unless  the  acknowledgment  is  taken  before  a  commissioner 
appointed  by  the  Governor  for  that  purpose,  it  shall  have 
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attached  thereto  a  certificate  of  the  clerk  or  other  proper 
certifying  officer  of  a  court  of  record,  under  the  seal  of  his 
office,  that  the  person  taking  the  acknowledgment  was,  at 
the  date  thereof,  such  officer  as  he  is  therein  represented  to 
be,  and  that  the  signature  of  such  officer  he  believes  to  be 
genuine,  and  that  the  deed  is  executed  and  acknowledged 
according  to  the  laws  of  said  State  or  Territory. 

This  deed  not  having  this  certificate  attached  thereto, 
though  copied  by  the  clerk  upon  the  record,  was  not  enti- 
tled to  be  there.  It  being  to  all  intents  and  purposes  an 
unrecorded  deed  at  the  time  appellant  took  his  conveyance 
from  Armstrong  and  wife,  it  did  not  operate  as  constructive 
notice  to  appellant.  The  only  efiect  of  silch  deed  was  to 
carry  the  legal  title  as  against  all  persons  having  actual 
notice  of  its  existence. 

By  our  statute  every  deed  not  recorded,  as  required  by 
law,  is  void,  as  against  a  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyance 
shall  be  first  recorded.  It  seems  to  be  well  settled,  in  this 
country,  ''both  in  law  and  equity,  that  our  recording  acts 
only  apply  in  favor  of  parties  who  have  acted  in  good  faith," 
and  it  is  therefore  generally  held  that  a  conveyance,  duly 
recorded,  passes  no  title  whatever,  when  taken  with  a  knowl- 
edge of  the  existence  of  a  prior  unrecorded  deed.  (2  Ld. 
Oases  in  Equity,  183;  9  John.  163;  4  Mass.  637.) 

This  brings  us  to  the  question  made  in  the  pleadings,  as 
to  whether  appellant  purchased  the  land  in  controversy  with 
a  knowledge  of  the  existence  of  the  prior  unrecorded  deed 
of  Bonser.  This  is  a  question  of  fact  to  be  determined 
from  the  testimony. 

On  looking  into  the  testimony  we  find  that,  prior  to 
taking  his  deed,  Musgrove  had  procured  his  attorney  to 
examine  the  records  of  Multnomah  Oounty,  and*  had  been 
informed  by  him  that  there  was  a  deed  on  record  for  the 
same  land  from  Armstrong  and  wife  to  John  Bonser,  executed 
on  January  20,  1860,  but  that  it  was  not  entitled  to  be  on 
the  record.  It  also  appears  that,  in  a  conversation  with 
Mrs.  Armstrong,  he  was  informed  by  her  that  3he  and  her 
husband  had  conveyed  this  land  to  John  Bonser.     Notwith- 
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standing  he  was  in  possession  of  all  this  information  prior 
to  taking  the  deed,  he  made  no  inquiry  of  Bonser  and  wife 
as  to  their  rights,  though  they  were  his  near  neighbors. 
Armstrong  and  Musgrove  weire  brothers-in-law;  John  Bon- 
ser was  the  father  of  Mrs.  Armstrong,  and  all  the  parties 
were  in  the  habit  of  visiting  each  other.  From  all  the  facts 
developed  in  this  case,  we  have  reached  the  conclusion  that 
they  were  sufficient  to  charge  appellant  with  notice  of  the 
prior  existing  conveyance  of  respondent,  that  at  least  they 
were  sufficient  to  put  him  upon  inquiry.  "It  is  not  neces- 
saiy,  to  constitute  notice,  that  it  should  be  in  the  shape  of 
a  distinct  and  formal  communication,  and  it  will  be  implied 
in  all  cases  where  a  party  is  shown  to  have  such  means  of 
informing  himself  as  to  justify  the  conclusion  that  he  might 
and  ought  to  have  availed  himself  of  them."  {Barnes  v. 
McChristie,  3  Pa.  67;  BoJdman  v.  Coffin,  4  Or.  313.) 

The  general  doctrine  is,  that  whatever  is  sufficient  to 
direct  the  attention  of  a  purchaser  to  the  prior  rights  and 
equities  of  third  persons,  and  to  enable  him  to  ascertain 
their  nature  by  inquiry,  will  operate  as  notice.  (2  Ld.  Gas. 
Eq.  160;  7  Conn.,  324;  2  Paige,  202.) 

Hastings  Y.  Cutter  (4*  Fostfer,  481)  was  a  case  where  the 
deed  had  been  registered,  although  it  had  not  been  executed 
according  to  the  statute,  and  it  was  held  that  while  the 
"  registration  as  such"  did  not  operate  as  constitictive  notice 
of  the  conveyance,  it  might  operate  as  actual  notice.  The 
court  said:  "But  if  by  means  of  that  registration  of  the 
defective  deed  the  defendants  had  actual  notice  of  the 
plaintiff's  title,  they  are  charged  with  the  notice  as  in  other 
cases.  The  defendants,  when  they  found  the  copy  of  the 
plaintiff's  deed  on  record,  must  have  understood  that  the 
intended  record  was  to  give  information  that  such  a  deed 
had  been  made,  and  that  the  plaintiff  claimed  the  land  under 
it.  This  must  be  regarded  as  actual  notice,  such  as  every 
reasonable  and  honest  man  would  feel  bound  to  act  on." 

In  order  to  enable  Musgrove  to  claim  precedence  as  a 
bona  fide  purchaser  it  must  appear,  not  only  that  he  had  no 
notice  of  the  prior  unrecorded  deed  of  Bonser,  when  the 
laud  was  purchased  from  Armstrong  and  wife,  but  also  at 
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the  time  the  purchase-money  was  paid;  for  if  the  purchase- 
money  was  paid  after  such  knowledge  he  could  not  claim 
the  rights  of  a  bona,  fide  purchaser.  It  is  not  enough  that 
the  deed  should  express  a  consideration,  but  it  must  be 
actually  paid  to  enable  one  to  claim  the  protection  of  a 
honafide  purchaser.  (3  Wash,  on  Real  Pr.  299;  6  Mich. 
133;  12  Id.  339.) 

In  this  suit  it  appears  from  the  testimony  of  Musgrove 
himself  that  he  never  has  paid  anything  for  this  land.  He 
testifies  that  he  was  to  pay  for  it  by  giving  Armstrong's 
minor  son  $1000  worth  of  cattle;  that  the  cattle  were  east  of 
the  mountains,  and  were  to  be  counted  out  and  delivered 
from  a  large  band  of  cattle  at  some  future  time,  and  that 
they  never  have  been  delivered.  Thus  it  wiU  be  seen  that 
the  consideration  still  remains  unpaid,  unless  payment  has 
been  made  since  the  testimony  was  taken. 

Another  question  presented  is  in  relation  to  the  posses- 
sion of  Mrs.  Bonser.  From  the  facts  set  forth  in  the 
depositions,  we  have  reached  the  conclusion  that  her 
possession  was  not  of  that  unequivocal  character  as  that 
standing  alone  it  would  operate  to  charge  Musgrove  with  full 
notice,  but  taken  in  connection  with  the  facts  already  referred 
to  in  relation  to  the  deed,  we  think  the  conclusion  we  have 
reached  is  strengthened  and  fortified. 

It  follows  from  the  view  above  expressed,  that  the  decree 
5  374  should  be  affirmed. 
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THE  •DOUGLAS  COUNTY  BO  AD  CO.,  Bespondent,  v. 
SOLOMON  ABBAHAM  et  al..  Appellants. 

Highway — Dedication. — ^Under  the  principles  of  the  common  law,  a  road  or 
highway  may  be  established  by  dedication  and  nser.  There  is  nothing 
in  the  road  laws  of  Oregon  rendering  these  principles  inapplicable. 

Change  in  Lins  of  Boad  of  no  Effect. — A  slight  change  in  the  thread 
of  the  road  will  not  operate  to  defeat  the  rights  of  the  pablic. 

GoBPOBATioNS  CANNOT  AppBOPBiATE  HiGHWAT. — No  Corporation  has  the  legal 
right  to  appropriate  a  highway,  established  by  dedication  and  user, 
without,  in  the  first  place  attempting  to  make  an  agreement  with  the 
County  Court  in  relation  thereto. 

The  County  Couet  Speaks  through  its  Joubnai/.— The  County  Court  or 
Board  of  County  Commissioners  can  speak  only  through  the  journal. 
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Per  ShoHuok  and  Prim,  J  J,,  disamling: 
An  Aobebmkmt  wttb  the  Oountt  Coubt  mat  aoqitibk  Fobob  and  Vauditt, 
THOUGH  rr  BHouiiP  NOT  Afpbab  UPON  THK  Bboobd. — An   agreement 
signed  by  the  connty  judge  and  one  commissioner,  and  left  with  the  * 
clerk  to  file,  must  be  deemed  the  agreement  or  act  of  the  court  from  the 
time  when  it  might  have  been  entered  of  record. 

Appeal  from  Douglas  County. 

The  decree  appealed  from  perpetually  enjoins  the  ap- 
pellants from  erecting  or  maintaining  the  toll-gate  de- 
scribed in  the  complaint,  or  obstructing  or  interfering  with 
the  road  claimed  by  respondent.  The  amended  complaint 
alleges  that  plaintiff  was,  at  the  time  of  the  grievances  com- 
plained of,  a  private  corporation,  duly  incorporated  for  the 
purpose  of  constructing  and  maintaining  a  toll-road  on  the 
line  described,  and  that  the  road  is  surveyed  and  the  map 
of  the  survey  filed  in  the  office  of  ^the  secretary  of  the  cor- 
poration. % 

That  said  route  extends  along  and  upon  a  public  high- 
way long  before  duly  established  as  a  public  highway. 
That  on  or  about  January  26,  1874,  plaintiff  commenced 
constructing  its  road,  and  that  the  County  Court  of  Doug- 
las County,  at  its  April  term,  1874,  entered  into  an  agree- 
ment with  plaintiff  authorizing  plaintiff  to  use  and  occupy 
said  highway. 

That  it  is  one  of  the  conditions  of  said  agreement  that 
plaintiff  may  use  all  bridges  along  the  line  of  the  road  as 
far  as  they  can  be  made  available.  That  plaintiff  is  en- 
gaged in  building  its  road,  but  that  defendants  have  un- 
lawfully entered  upon  said  highway  and  erected  and  main- 
tain a  toll-gate  upon  one  of  the  bridges  upon  it,  and  that 
they  assume  to  charge  and  collect  tolls  for  travel  upon  said 
road.  That  the  highway  is  thereby  obstructed,  and  plaint- 
iff is  hindered  and  prevented  and  is  unable  to  repair  the 
bridge  or  to  prosecute  its  business. 

Each  of  these  allegations  is  denied  in  the  answer;  those 
concerning  the  incorporation  of  respondent,  and  its  alleged 
agreement  with  the  County  Court,  for  want  of  knowledge 
or  information  sufficient  to  form  a  belief. 
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The  answer  then  alleges,  as  a  separate  defense,  that  the 
Canyonville  and  Galesville  Boad  Company  is  a  private 
corporation,  duly  incorporated  for  the  purpose  of  construct- 
ing and  maintaining  a  toll-road  over  the  route  described  in 
the  complaint.  That  it  was,  at  the  times  described  in  the 
complaint,  the  owner  of  a  franchise  to  construct  and  main- 
tain a  toll-road  along  the  route  at  the  places  described  in 
the  complaint,  and  to  maintain  its  toll-gate,  and  to  collect 
the  tolls  for  travel  on  the  road;  and  that  all  acts  done  by 
defendants  in  and  about  the  road  and  toll-gate,  were  right- 
fully done  by  them  as  agents  and  servants  of  that  corpora- 
tion. It  alleges  that  the  line  and  route  was  surveyed  and 
adopted  by  the  Canyonville  and  Galesville  Boad  Company 
as  the  definite  location  of  its  road  before  its  attempted  loca- 
tion as  a  county  road. 

The  reply  denies  each  allegation  of  new  matter  in  the 
answer,  and  alleges  that,  at  the  time  of  the  incorporation 
of  thef Canyonville  and  Galesville  Boad  Company,  the  line 
and  route  of  its  survey,  and  definite  location,  was  occupied 
and  used  by  the  Canyon  Boad  Company,  another  corpora- 
tion, which  was  afterwards  dissolved. 

The  other  material  facts  are  stated  in  the  opinion  of  the 
Court. 

William  B,  Willis  and  Watson  &  Lane,  for  Appellants. 

J.  F.  Gadey  and  W,  W.  Thayei\  for  Bespondent. 

By  the  Court,  MoArthub,  J. : 

This  suit  was  instituted  by  the  Douglas  County  Boad 
Company  against  Solomon  Abraham  and  others,  to  enjoin 
them  from  erecting  and  maintaining  the  toll-gate  described 
in  the  complaint,  and  from  obstructing  and  interfering  with 
the  road  claimed  by  said  company.  Tbe  decree  of  the 
court  below  was  based  upon  the  following  findings  of  fact: 

1.  That  the  road  described  in  the  complaint  has  been 
used  by  the  public  continuously  twenty-five  years,  and  is 
situate  in  Douglas  County. 

2.  That  the  plaintiff  is  a  private  corporation,  and  incor- 
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porated  under  the  general  incorporation  laws  on  the  20th 
day  of  December,  1873.. 

3.  That  the  plaintiff,  on  the  10th  of  April,  1874,  en- 
tered  into  a  contract  with  the  County  Court  of  Douglas 
County  for  the  appropriation  and  occupation  of  said  road. 

4.  That  the  defendants  have  obstructed  said  road  by 
erecting  a  toll-gate  thereon.  • 

The  statement  accompanying  the  transcript  sets  out  very 
fully  the  testimony  offered  by  the  parties  in  the  court  be- 
low, and  has  been  very  carefully  examined  into  by  this 
Court.  All  the  questions  of  law  arising  herein  have  also 
been  fully  considered.  The  case  was  fully  presented  and 
thoroughly  argued.  Notwithstanding  all  these  facts,  we 
have  been  unable  to  arrive  at  a  unanimous  conclusion. 

Upon  the  first  point  a  majority  of  the  Court  have  reached 
the  conclusion  that  the  road  in  suit  has  been  used  continu- 
ously for  twenty-five  years  by  the  public.  From  this  find- 
ing arises  the  question  whether  in  this  State  a  public  high- 
way can  be  thus  established. 

That  a  highway  may  derive  its  existence  from  the  dedi- 
cation of  the  land  over  which  it  passes,  is  a  principle  too 
firmly  fixed  in  our  jurisprudence  to  be  now  questioned  or 
shaken.  As  was  said  in  Carta'  &  Mason  v.  City  of  Potiland 
(4  Or.  339),  the  dedication  may  be  by  grant  or  rest  in 
parol.  Furthermore,  it  may  be  manifested  by  acts  incon- 
sistent with  any  other  inference.  Where  there  can  be  no 
direct  proof  of  acts  of  dedication,  proof  of  actual  public  use, 
general,  uninterrupted,  continuing  for  a  length  of  time,  will 
be  sufficient  to  raise  a  presumption  of  a  dedication,  and 
where  the  length  of  time  of  such  use  by  the  public  has  been 
greater  than  the  period  prescribed-  by  the  Statute  of  Limi- 
tations for  the  recovery  of  real  property,  that  will  be  re- 
garded as  sufficient  evidence  of  the  existence  of  a  highway 
independently  of  any  supposed  dedication.  (Washburn  on 
Easements  and  Servitudes,  ch.  1,  §  5,  and  cases  there 
cited;  OusiottY.  Murray ,  22  Iowa,  457;  Etvelly.  Greenioood, 
26  Id.  377;  Daniels  v.  Tlie  People^  21  111.  442;  Leiviston  v. 
Proctor y  27  111.  417.)  The  value  and  applicability  of  the 
cases  cited  arise  from  the  fact  that  in  them  the  law  is  laid 

Vol.  v.— 21 
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down  independently  of  the  statutes  existing  in  Iowa  and 
Illinois  upon  the  subject  of  highways  and  county  roads. 

The  result  of  the  authorities,  therefore,  is  that  a  road  or 
highway  may  be  established  by  dedication.  Washburn, 
in  the  work,  and  in  the  section  above  cited,  after  referring 
to  cases  from  various  States,  declares  this  to  be  the  settled 
doctrine  of  the  common  laf^  of  this  country  generally. 
There  is  nothing  in  the  road  laws  of  Oregon  which,  in  my 
opinion,  renders  the  application  of  these  principles  of  the 
common  law  to  highways  in  this  State  at  all  improper,  and 
in  my  judgment  there  is  no  force  whatever  in  the  proposi- 
tion that  as  the  laws  of  this  State  provide  for  the  establish- 
ment of  county  roads  in  a  certain  prescribed  manner,  there- 
fore roads  cannot  be  acquired  in  any  other  manner.  In 
order  to  exclude  the  application  of  the  principles  of  the 
common  law  there  must  be  something  in  the  statute  ex- 
pressly or  by  necessary  and  reasonable  implication  declar- 
ing or  indicating  their  inapplicability.  After  a  careful 
review  of  the  statutes,  I  am  of  opinion  that  they  contain 
no  expression  or  implication  against  the  doctrine  which 
sanctions  the  establishment  of  highways  by  dedication  and 
public  user. 

I  am  also  of  opinion  that  a  slight  change  in  the  thread  of 
the  road  will  not  operate  to  defeat  the  rights  of  the  public, 
and  the  same  length  of  user  will  not  be  required  to  consti- 
tute prescription  or  dedication  as  to  the  portions  changed. 
(11  Met.  421;  7  John.  106;  2  Washb.  on  Real  Prop.  176;  19 
Pick.  405;  13  Wise.  663.) 

No  corporation  has  the  power  or  legal  right  to  appropriate 
a  highway  by  user  without  in  the  first  place  attempting  to 
make  an  agreement  with  the  County  Court  in  accordance 
with  the  provisions  of  the  Miscellaneous  Laws,  page  530, 
§26. 

Upon  the  second  point  I  am  of  opinion  that  the  testimony 
establishes  that  the  Douglas  County  Boad  Company  was 
duly  organized  on  December  20,  1873.  The  fourth  point 
found  by  the  court  below  is  also  fully  warranted  by  the 
testimony. 

I  cannot,  however,  reach  the  conclusion  that  the  road 
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company  entered  into  a  contract  with  Douglas  County  for 
the  occupation  and  appropriation  of  the  road  in  controversy. 
The  testimony  submitted  tended  to  show  that  the  county 
judge  and  one  commissioner  executed  the  instrument  relied 
on,  and  that  it  was  filed  in  the  county  clerk's  office.  It  was 
not,  however,  as  it  should  have  been  to  make  it  available  as 
evidence,  entered  in  the  journal.  In  order  to  prove  a  con- 
tract with  the  county  it  should  have  been  so  entered.  The 
County  Court  or  Board  of  County  Commissioners  can  speak 
only  through  the  journal.    (8  Ind.  504;  6  Cal.  541;  7  Ind.  6.) 

Had  this  suit  been  between  the  road  company  and  the 
county  it  might  have  been  otherwise,  for  as  between  those 
parties  equity  would  consider  that  done  which  should  have 
heen  done.  When,  however,  a  party  claims  the  benefit  of  a 
contract  with  the  county  in  a  suit  with  a  third  person  and  a 
stranger  to  the  contract,  it  must  be  shown  that  the  contract 
was  duly  made  and  entered  in  the  journal.  Conceding,  for 
the  sake  of  illustration,  that  the  plaintiff  has  proved  the  al- 
leged contract,  the  case  then  stands  in  a  somewhat  similar 
position  of  a  judgment  rendered  and  not  entered  of  record. 
In  such  case  the  judgment  must  first  be  entered  upon  the 
record  before  it  is  admissible  as  evidence  in  other  courts. 
(Freeman  on  Judgments,  g  38.) 

Decree  reversed. 

Mr.  Chief  Justice  Bonham  and  Mr.  Justice  Bubnett  con- 
curred. 

« 

Shattuoe,  J.,  dissenting: 

<rhe  decree  of  the  court  below  should,  in  our  opinion,  be 
affirmed;  and  our  opinion  is  grounded  on  the  following 
considerations :  The  road  in  question  was,  at  the  time  the 
plaintiffs  undertook  to  deal  with  the  authorities  of  Douglas 
County  concerning  it,  a  ''public  road"  or  highway,  within 
the  meaning  of  the  statutes  relating  to  the  powers  and  juris- 
diction of  the  County  Courts,  and  those  relating  to  the  sub- 
ject of  roads  and  private  corporations.  It  was  such  public 
road  by  user  for  a  period  of  more  than  twenty-two  years. 
The  public  have  traveled  it  and  made  a  thoroughfare  and 


324  Douglas  Co.  Koad  Co.  v.  Abraham.  [Sup.  Ct. 

Opinion  of  Shattuck,  J.,  dissenting. 

highway  of  it  continuously,  as  the  evidence  shows,  since 
1849;  the  Government  of  the  United  States  spent  large  sums 
of  money  upon  it;  the  Territorial  Legislature  adopted  it  as 
a  Territorial  road;  the  State  statute  of  1860  declared  all 
Territorial  roads  (and  this  of  course  was  included),  county 
roads;  the  county  of  Douglas,  in  1862,  exercised  control 
over  it  as  a  county  road.  Upon  these  facts,  we  think  it 
could  not  have  been  deemed,  April  6,  1874,  anj-thing  less 
than  a  public  road. 

The  plaintiffs,  as  a  duly  organized  corporation,  undertook, 
April,  1874,  to  agree  with  the  County  Court  of  Douglas 
County  concerning  the  extent,  terms  and  conditions  upon 
which  the  road  should  be  appropriated  by  the  corporation. 
An  agreement  in  writing  was  made,  which  we  think  is  valid 
and  binding.  The  objection  that  it  was  not  entered  in  the 
journal  of  the  County  Commissioners'  proceedings,  or  some 
order  concerning  it  recorded,  is  technical  merely,  and  not 
substantial.  The  contract  is  in  due  form;  purports  to  be 
done  in  term  time,  before  two  members  of  the  County 
Commissioners'  Court.  It  is  authenticated  by  the  official 
signatures  of  the  county  judge  and  one  of  the  county  com- 
missioners, and  of  the  county  clerk,  and  is  on  file  with  the 
clerk  of  the  County  Court,  and  a  duplicate,  under  the  seal 
of  the  county  clerk,  is  in  the  hands  of  the  plaintiffs.  Were 
it  found  entered  in  the  journal  of  the  County  Court,  as  of 
the  day  of  its  date,  it  is  conceded  that  it  would  be  unob- 
jectionable. 

We  cannot  conceive  that  the  mere  mini^rial  act  of 
entering  it,  which  might  have  been  done  by  the  clerk  at 
any  time  after  the  term  without  an  order,  or  at  any  subse- 
quent time  by  an  order  of  the  court  or  judge,  could  add  to 
its  force  or  validity;  and  we  think,  that  whenever  it  might 
have  been,  or  may  be,  entered  in  the  book,  it  must  be 
deemed  the  agreement ^or  act  of  the  court  at  the  time  it  was 
signed  by  the  judge  and  commissioner,  and  left  with  the 
clerk  and  filed.     (28  Cal.  335  and  416.) 

The  defendants,  whether  as  private  individuals  or  as  rep- 
resentatives of  another  corporation,  were  intruders  and 
wrongdoers.     As  individuals,  they  clearly  have  no  right; 
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and  as  no  turnpike  road  company  can  lawfully  put  gates 
across  the  public  roads  without  an  agreement  w^ith  the 
County  Court,  the  defendants  can  claim  nothing  as  repre- 
sentatives of  such  company,  and  the  injunction  was  prop- 
erly issued. 

Mr.  Justice  Prim  concurred  in  the  dissenting  opinion. 


G.  W.  MOORE,   Eespondent,   v.  W.   H.  PACKWOOD 
AND  J.  W.  VIRTUE,  Appellants. 

SuPBEMB  GouBT — Rboulab  Tebm  MAY  BK  Atpointbd. — A  term  of  the  Sn- 
preme  Court,  appointed  by  an  order  of  the  court,  entered  in  the  journal 
thereof  in  term  time,  is  a  regular  term  within  the  meaning  of  the  statute 
governing  appeals. 

Appeal  from  Baker  County. 

I 

On  May  23, 1874,  a  judgment  was  rendered  in  the  Circuit 
Court  for  Baker  County  in  favor  of  respondent,  and  against 
appellants,  for  money.  On  May  — ,  1874,  an  appeal  was 
taken  from  such  judgment  to  this  Court,  but  no  transcript 
was  filed  here  by  the  second  day  of  the  August  term,  1874. 
At  that  time,  respondent,  by  his  counsel,  produced  a  cer- 
tified copy  of  the  notice  of  appeal,  undertaking  and  judg- 
ment, and  moved  for  an  affirmance  of  the  judgment,  and 
for  ten  per  cent,  damages  thereon,  upon  the  ground  that  no 
transcript  had  been  filed  here  by  appellants  within  the  time 
required  by  law. 

S^  Ellsivorth,  for  Appellants. 

Knight  dh  Lord  and  L.  0.  Sterns,  for  Respondent. 

By  the  Court,  Prim,  J. : 

Section  531  of  the  Code  provides  that,  '/  upon  the  appeal 
being  perfected,  the  appellant  must,  by  the  second  day  of 
the  next  regular  term  of  the  appellate  court  thereafter,  file 
with  the  clerk  of  such  court  the  transcript  of  the  cause." 
It  is  further  provided,  that  if  the  transcript  is  not  filed  as 


5 

6    4S1 


.a 


326  Moore  v.  Packwood.  [Sup.  Ct. 

Opinion  of  the  Court — Prim,  J. 

above  provided,  '*the  appeal  is  to  be  deemed  abandoned;" 
and  by  subdivision  4  of  the  same  section,  it  is  provided 
that,  "if  the  appeal  be  abandoned,  *  *  *  thereafter 
the  judgment  or  decree,  so  far  as  it  is  for  the  recovery  of 
money,  may  be  enforced  against  the  sureties  in  the  un- 
dertaking." 

This  motion  is  resisted  by  appellants  upon  the  ground 
that  the  August  term  of  this  Court  was  not  the  ''next  reg- 
ular term  "  thereof,  because  it  was  a  term  appointed  by  the 
court  instead  of  a  term  appointed  by  the  Legislative  As- 
sembly. In  other  words,  it  is  claimed  that  the  Legislature 
had  no  authority,  under  the  Constitution  of  this  State,  to 
authorize  the  Court  to  appoint  or  fix  the  time  when  a  term 
of  this  Court  should  be  held.  As  a  great  many  judgments 
have  been  rendered  already,  at  terms  appointed  in  this 
manner,  the  question  presented  becomes  a  very  important 
one,  and  it  should  he  finally  settled  by  a  decision  of  this 
Court. 

Article  VII,  g  7,  of  the  Constitution  of  this  State  pro- 
vides that  ''the  terms  of  the  Supreme  Court  shall  be  ap- 
4)ointed  by  law."  In  pursuance  of  this  provision,  in  1872 
the  Legislature  passed  an  act  providing  that  "  a  term  of 
the  Supreme  Court  shall  be  held  at  the  seat  of  government 
on  the  second  Monday  in  December,  annually,  and  at  such 
other  times  as  the  said  Court  may.  appoint,  by  an  order 
entered  in  the  journal  in  term  time.  But  it  is  claimed  that 
so  much  of  this  section  as  authorizes  this  Court  to  designate 
the  time  when  "  such  other  terms  shall  be  held  "  is  uncon- 
stitutional and  void,  upon  the  ground  that  the  Legislature 
cannot  delegate  legislative  power  to  the  Court.  It  is  in- 
sisted that  the  people  having  delegated  to  the  Legislative 
Assembly  all  the  legislative  powers  at  the  seat  of  govern- 
ment, limited  and  controlled  only  by  the  Federal  and  State 
Constitutions,  that  it  could  not  delegate  any  of  these  powers 
to  another  tribunal. 

In  the  case  of  People  of  Illinois  v.  Reynolds  (reported 
in  6  Oilman,  part  1),  the  constitutionality  of  a  law  similar 
to  the  one  under  consideration  was  sustained  by  the  court — 
where  the  Legislature  passed  a  law  providing  for  the  divis- 
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iqn  of  a  county,  to  take  effect  on  a  majority  of  the  votes 
being  cast  for  such  division.  The  case  was  thoroughly  and 
ably  argued  at  bar  and  it  is  a  well-considered  case. 

Caton,  J.,  in  announcing  the  opinion  of  the  court,  said  : 
"If  the  saying  be  true  that  the  Legislature  cannot  delegate 
its  powers,  it  is  only  in  its  most  general  sense.     We  may 
well  admit  that  the  Legislature  cannot  delegflfte  its  general 
legislative  authority,  still  it  may  authorize  many  things  to 
be  done  by  others  which  it  might  properly  do  itself.     All 
power  possessed  by  the  Legislature  is  delegated  to  it  by  the 
people,  and  yet  few  will  be  found  to  insist  that  whatever 
the  Legislature  may  do,  it  shall  do,  or  else*  it  shall  go  un- 
done.    To  establish  such  a  principle  in  a  large  State  would 
be  almost  to  destroy  the  government.   The  Legislature  may 
grant  ferry  licenses  or  it  may  lay  out  roads  and  specify  theix 
metes  and  bounds,  and  yet  who  will  doubt  that  it  may  dele- 
gate this  power  to  others,  either  by  general  or  special  laws  ? 
So,  also,  it  may  pass  all  the  laws  requisite  for  the  govern- 
ment of  a  particular  city  or  township,   or  school  district, 
and  who  will  doubt  the  propriety  of  its  authorizing  this  to 
be  done  by  the  people  within  the  limits  of  the  city,  town  or 
district,  by  their  local  representatives,    or  even  directly. 
This  is  making  laws,  and  laws,  too,  of  as  binding  efficacy 
as  if  passed  directly  by  the  Legislature.   They  are  depend- 
ent upon  the  Legislature  for  their  vitality  and  force.     We 
see,   then,  that  while  the  Legislature  may  not  divest  itself 
of  its  proper  functions  or  delegate  its  general  legislative 
authority,  it  may  still  authorize  others  to  do  those  things 
which  it  might  properly,  yet  cannot  understandingly  or  ad- 
vantageously do  itself.     Without  this,  legislation  would  be- 
come oppressive  and  yet  imbecile.     Local  laws  almost 
universally  call  into  action,  to  a  greater  or  less  extent,  the 
agency  and  discretion  either  of  the  people  or  individuals,  to 
accomplish  in  detail  what  is  authorized  or  required  in  gen- 
eral terms.     The  object  to  be  accomplished,  or  the  thing 
permitted,  may  be  specified,  and  the  rest  left  to  the  agency 
of  others,  with  better  opportunities  of  accomplishing  the 
object  or  doing  the  thing  understandingly." 
In  the  law  under  consideration  the  Legislature  has  pro- 
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vided  the  time  when  one  term  of  the  Supreme  Court  shajl 
be  held,  and  in  the  same  act  has  provided  the  mode  by 
which  the  time  may  be  fixed  when  other  terms  shall  be  held, 
leaving  it  to  the  Court  to  name  such  other  times  as  may 
best  meet  the  exigencies  of  the  business.  Thus  the  Legis- 
lature, in  providing  the  mode  by  which  the  time  may  be 
fixed,  has  to  Ml  intents  and  purposes  fixed  the  term  itself — 
merely  leaving  the  Court  to  designate  the  day  upon  which 
it  shall  commence.  (8  Cal.  381.) 

The  judgment  should  be  affirmed,  with  ten  per  cent, 
damages. 

SUSAN  WHITLEY,  Sole  Executrix  of  the  Estate  op  A. 

H.  WHITLEY,  Deceased,  Appellant,  v.  D.  H.  MUK- 

5  328  PHY,  Clerk  of  Marion  County,  L.  S.  SCOTT,  Sheriff 

of  Marion  County,  S.  T.  BURCH,  Sheriff  of  Polk 
County,  N.  B.  HUMPHREY,  District  Attorney 
Third  Judical  District,  and  STATE  OF  OREGON, 
Respondents. 

Appeal — Effrct  ov,  in  Cbiminal  Casks. — An  appeal  in  a  criminal  case  does 
not  vacate  the  judgment  appealed  from  in  the  court  below. 

Idem— When  Death  of  Defendant  Abates. — When  an  appeal  in  a  criminal 
case  abcUes  by  the  death  of  the  prisoner,  the  judgment  in  the  court  below 
is  left  in  full  force  for  the  costs  and  disbursements  of  the  action. 

Judgment  in  Criminal  Action. — A  judgment  in  a  criminal  action,  so  ftir  as  it 
requires  the  payment  of  money,  whether  the  same  be  a  fine  or  costs  and 
disbursements  of  the  action,  or  both,  may  be  enforced  as  a  judgment  in 
a  civil  action. 

Lien  of  State  upon  Peopertt  of  Felon. — In  all  cases  of  the  commission  of 
a  felony  the  State  has  a  lien  from  the  time  of  such  commission  upon  all 
the  property  of  the  defendant,  for  the  pupose  of  satisfying  any  judg- 
ment which  may  be  given  against  him  for  the  costs  and  disbursements 
in  the  proceedings  against  him  for  such  crime. 

Taxation  of  Costs— Relikf  against,  :whkn  Fraudulent. — Upon  a  proper 
showing  the  party  injured  is  entitled  to  relief  from  the  illegal  and  fraud- 
ulent taxation  by  a  county  clerk  of  the  costs  and  disbursements  in  a 
criminal  case. 

Appeal  from  Marion  County. 

This  is  a  sait  in  equity  to  enjoin  the  collection  of  costs 
and  disbursements  in  the  case  of  the  State  b  Oregon  against 
said  A.  H.  Whitley,  deceased. 
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The  complaint  shows  that  the  said  Susan  Whitley  is  the 
sole  executrix  of  the  estate  of  A.  H.  Whitley,  deceased. 
That  said  A.  H.  Whitley  died  on  the  6th  day  of  October, 
1873.  That  on  the  17th  of  October,  1873,  appellant  was 
daly  appointed  sole  executrix  of  the  estate  and  immediately 
qualified  and  entered  upon  the  discharge  of  her  trust  and  is 
still  acting  as  such.  That  in  November,  1872,  the  said  A. 
H.  Whitley  was  defendant  in  a  criminal  action,  prosecuted 
by  the  State  of  Oregon,  in  the  county  of  Polk,  against  him 
for  an  assault  with  intent  to  kill,  committed  against  the  per- 
son of  Tilmon  Glaze;  that  afterwards  the  case  was  trans- 
ferred to  the  county  of  Marion  for  trial  and  was  tried  at  the 
June  term,  1873. 

That  the  trial  resulted  in  the  conviction  of  Whitley  of  an  as- 
sault with  intent  to  kill  said  Glaze;  that  judgment  was  ren- 
dered upon  the  conviction  that  said  Whitley  be  imprisoned 
in  the  penitentiary  for  one  year  and  pay  the  costs  and  dis- 
bursements of  the  action. 

That  an  appeal  was  duly  taken  by  Whitley  to  the  Supreme 
Court  and  the  certificate  of  Judge  Bonham  obtained  that 
there  was  probable  cause  for  said  appeal. 

That  on  the  6th  day  of  October,  1873,  the  said  Whitley 
was  shot  and  killed;  that  afterwards,  on  the  21st  day  of 
January,  1874,  the  said  Supreme  Court,  without  notice  to 
the  executrix,  and  without  bringing  her  into  court,  or  by  a 
suggestion  of  the  death  of  said  Whitley  being  made  of 
record,  and  without  the  substitution  of  plaintiff  as  the  legal 
representative  of  his  estate,  adjudged  ''that  said  appeal  do 
abate;"  that  this  court  sent  its  mandate  to  that  effect  to  the 
court  below;  that  the  court  did  not  abate  the  action  or 
make  any  other  judgment  in  the  cause,  except  to  abate  the 
appeal. 

That  the  court  did  not  make  any  order  regarding  the  costs 
in  the  case. 

Then  follows  a  general  allegation  that  the  costs  were  il- 
legally taxed,  and  that  an  execution  was  issued  on  the  judg- 
ment of  conviction  against  Whitley  for  the  costs  and  dis- 
bursements of  the  trial,  amounting  to  $1870.50,  which  was 
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levied  upon  Whitley's  property,  and  closing  with  a  prayer 
for  an  injunction  against  the  defendants. 

To  this  complaint  defendants,  by  their  counsel,  inter- 
posed a  demurrer  containing  fourteen  specifications  as 
grounds  of  demurrer. 

The  court  below  sustained  the  demurrer  and  dismissed 
the  cause,  from  which  ruling  upon  said  demurrer  plaintiff 
appeals  and  brings  the  case  into  this  Court. 

E.  C.  Bronaugh,  P.  C.  Sullivan  and  G.  W.  Lawson,  for 
Appellant. 

John  Kehay  and  J.  J,  Whitney,  District  Attorneij,  for  Re- 
spondents. 

By  the  Court,  Burnett,  J. : 

In  this  case,  the  principal  question  presented  is,  whether 
the  appeal  in  a  criminal  case  vacates  the  judgment  entered 
in  the  court  below,  or  simply  suspends  its  operation? 

The  Criminal  Code  (page  371,  g  237),  provides  that  *'an 
appeal  from  a  judgment  on  a  conviction  stays  the  execution 
of  the  judgment,  upon  filing,  with  the  notice  of  appeal,  a 
certificate  of  the  judge  of  the  court  in  which  the  conviction 
was  had,  or  of  a  judge  of  the  Supreme  Court,  that  in  his 
opinion  there  is  probable  cause  for  the  appeal,  but  not 
otherwise."    That  is  to  say,  if  a  defendant  in  a  criminal 
action  can  get  that  kind  of  a  certificate  from  the  judge,  he 
would  be  relieved  from  the  effects  of  the  judgment  against 
him  during  the  pendency  of  the  appeal,  otherwise  the  judg- 
ment would  be  enforced  against  him,  notwithstanding  his 
appeal;  hence  the  appeal  does  not  even  suspend  the  judg- 
ment, much  less  vacate  it;  and  a  prisoner  might  be  incar- 
cerated in  the  penitentiary  under  a  judgment  of  the  Circuit 
Court  while  his  appeal  from  that  judgment  would  be  under- 
going judicial  investigation  in  this  Court,  and  if  the  judg- 
ment under  which  he  was  imprisoned  should  be  affirmed, 
there  would  be  no  ground  for  saying  that  there  were  two 
judgments  against  him.     Taking  into  view  the  different 
provisions  of  the  statute,  it  would  seem  veiy  clear  that  an 
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appeal  in  a  criminal  case  does  not  vacate  the  judgment,  nor 
suspend  its  operation,  except  in  those  cases  where  the  cer- 
tificate of  the  judge  is  obtained  of  probable  cause,  and  this 
yiew  Appears  to  be  sustained  by  all  of  the  authorities,  except 
the  case  in  64  N.  C.  Bep.  (p.  599).  In  the  case  in  12  Maryland 
(p.  322),  cited  by  appellant's  counsel,  the  court  says:  "The 
judgment  in  a  criminal  cause  cannot  be  considered  as  final 
and  conclusive  to  every  intent,  notwithstanding  the  re- 
moval of  the  record  to  a  superior  court.  If  this  were  so, 
there  would  be  no  use  in  taking  the  appeal  or  suing  out  a 
writ  of  error.  To  be  sure,  this  does  not  operate  to  stay  the 
execution  of  the  sentence,  if  the  State  chooses  to  proceed 
on  tlie  judgment;  but  when  decided  in  favor  of  the  accused, 
the  reversal  will  operate  as  far  as  possible  for  his  relief." 

That  would  be  just  the  result  under  our  statute  in  cases 
where  no  certificate  was  obtained  from  the  judge,  of  prob- 
able cause,  and  it  does  not  appear  that  the  Maryland  statute 
had  any  provision  like  ours  for  staying  the  execution  of  the 
judgment  during  the  appeal. 

The  case  in  64  N.  C,  before  referred  to,  holds  that  an  ap- 
peal in  a  criminal  case  in  that  State  vacates  the  judgment 
appealed  from.  Whether  the  statute  under  which  that  de- 
cision was  made  is  like  the  statute  of  this  State,  or^  not, 
does  not  appear,  and  it  is  fair  to  presume  that  it  was  dif- 
ferent from  the  Maryland  statute  and  different  from  ours, 
or  no  such  decision  would  have  been  made. 

If,  then,  the  execution  of  the  judgment  in  this  case  in 
the  Circuit  Court  was  merely  suspended  by  the  appeal, 
together  with  the  certificate  of  the  judge,  whenever  that 
appeal  abated  it  left  the  judgment  in  the  court  below  in 
full  force.  When  the  judgment  was  rendered  against 
Whitley  that  he  be  imprisoned  in  the  penitentiary  for  one 
year,  and  pay  the  costs  and  disbursements  of  the  action,  it 
devolved  upon  him  to  procure  a  reversal  of  that  judgment 
if  he  expected  to*  escape  the  sentence  inflicted  by  it,  or  save 
his  property  from  the  payment  of  the  costs  and  disburse- 
ments adjudged  against  him.  That  he  had  taken  steps  to 
get  it  reversed  does  not  signify;  his  dying  as  completely 
satisfied  the  sentence  of  the  law  as  if  he  had  lived  and 
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served  out  his  time  in  the  penitentiary;  but  it  did  not 
satisfy  the  judgment  for  costs  and  disbursements  any  more 
than  his  serving  out  his  time  in  the  penitentiary  would  have 
done. 

It  is  claimed  by  counsel  for  appellant  that,  admitting  that 
the  execution  of  the  judgment  against  Whitley  was  only 
suspended  by  the  appeal  and  certificate  of  the  judge,  yet 
the  death  of  Whitley,  preventing  the  judgment  from  being 
carried  into  effect,  so  far  as  it  inflicted  punishment  upon 
the  person  of  the  defendant,  the  costs  and  disbursements  of 
the  action  cannot  now  be  collected  from  Whitley's  property, 
as  they  were  the  mere  incidents  to  the  judgment  of  con- 
viction; or,  in  other  words,  that  you  cannot  enforce  part  of 
the  judgment,  without  enforcing  the  whole  of  it.  But  this 
position  is  not  tenable.  The  statute,  in  the  first  place,  pro- 
vides that  the  State  shall  have  a  lien  against  the  property  of 
the  defendant  for  costs  and  disbursements  in  cases  of  a 
felony,  from  the  time  of  the  commission  of  the  offense. 
(Criminal  Code,  g  763.) 

Again,  it  is  provided  that  a  judgment  that  the  defendant 
pay  costs  and  disbursements  shall  be  docketed  as  a  judg- 
ment in  a  civil  action,  and  enforced  in  the  same  manner. 
(Criminal  Code,  gg  211,  212.) 

That  portion  of  the  judgment  inflicting  imprisonment 
would  have  to  be  enforced  as  provided  by  .g  214  of  the 
Criminal  Code,  which  is  by  delivering  the  body  of  the  de- 
fendant, together  with  a  copy  of  the  judgment,  to  the 
keeper  of  the  prison;  thus  showing  that  the  judgment  is 
carried  into  effect  by  two  separate  and  independent  kinds 
of  process,  and  the  failure  to  enforce  one  part  of  the  judg- 
ment no  more  invalidates  the  other  than  the  enforcement  of 
one  part  satisfies  the  other.  Suppose  that  Whitley,  instead 
of  taking  an  appeal,  had  left  the  country,  it  would  hardly 
be  contended  that  his  property  would  not  be  liable  for  the 
costs  and  disbursements  of  the  criminal  action,  independent 
of  the  liability  of  his  bondsman^  Or,  suppose  that  he  had 
served  out  his  time  in  the  penitentiary  under  the  sentence 
inflicted  by  the  judgment;  that  would  satisfy  that  part  of 
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the  judgment,  but  it  would  still  stand  as  to  the  costs  and 
disbursements,  and  be  a  lien  on  all  of  his  property. 

It  is  claimed  by  appellant's  counsel  that  the  execution 
was  not  issued  in  pursuance  of  subdivision  2,  of  g  273  of  the 
Code;  but  in  looking  into  the  complaint  it  appears  that  no 
issue  is  tendered  upon  that  point,  and  as  there  is  no  copy 
of  the  execution  annexed  to  the  complaint  we  are  bound  to 
presume  ^that  it  was  issued  in  accordance  with  the  law. 
(Civil  Code,  g  766,  Subd.  15.) 

It  is  further  claimed  by  the  appellant,  that  the  amount  of 
costs  and  disbursements  taxed  against  the  defendant  in  the 
case  of  the  State  of  Oregon  against  Whitley  is  incorrect  and 
a  part  of  it  should  not  be  paid,  and  that  if  Whitley's  prop- 
erty is  liable  still,  his  representatives  are  entitled  to  contest 
the  correctness  of  the  amount  taxed.  It  is  no  doubt  correct 
that  if  these  costs  and  disbursements  are  illegally  and 
fraudulently  taxed,  the  appellant  has  a  right  to  have  that 
taxation  corrected. 

The  only  provisions  of  the  statute  relating  to  the  taxation 
of  costs  in  criminal  cases  are  found  on  page  315,  §  1043  of 
the  Civil  Code,  and  page  606,  gg  20  and  21  of  the  General 
Laws.  There  is  no  provision  for  an  appeal  from  the  clerk's 
taxation  of  costs  and  disbursements  in  criminal  cases,  and 
the  only  relief  a  party  would  have  would  be  under  the 
former  practice,  to  apply  to  the  court  by  a  motion  to  correct 
tlie  taxation  made  by  the  clerk.  Admitting  that  a  party 
might  have  a  remedy  in  that  way,  he  is  not  bound  to  take 
that  course,  and  if  Wbitley  was  now  living  and  an  execution 
had  been  levied  upon  his  property  to  pay  these  costs  and 
disbursements,  he  would  have  a  right  to  come  into  court 
and  show  that  a  fraud  had  been  practiced  on  him  in  the 
taxation  of  the  costs.  But  the  allegations  of  the  fraud  in 
this  kind  of  a  case  must  be  the  same  that  they  would  be  in 
any  other.  Where  a  court  of  equity  is  called  on  to  inter- 
fere in  case  of  fraud,  a  bill  for  relief  on  the  ground  of  fraud 
mast  be  specific  in  stating  the  facts  which  constitute  the 
fraud;  it  is  not  sufficient  to  charge  fraud  in  general  terms. 
{Keiit  V.  Snydej',  30  Cal.  666;  CasOe  v.  Bader,  23  Cal.  75; 
Mo(yi'e  V.  Green,  29  How.  Pr.  69.) 
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In  this  case  the  allegations  in  the  bill  are  too  general. 
There  are  no  specific  facts  alleged  upon  which  issue  could 
be  taken  and  evidence  introduced  to  show  in  what  respect 
the  taxation  of  the  costs  and  disbursements  was  illegal  and 
fraudulent. 

Judgment  affirmed  and  complaint  dismissed  without 
prejudice. 


THOMAS   J.    BUFOKD,    Kespondent,    v.    THE    NEW 
YORK  LIFE  INSURANCE  COMPANY,  Appellant. 

Contract  op  IifsuBANcs — Wareantt. — A  warranty  in  insurance  is  part  of 
the  contract,  eyidenced  by  the  policy,  and  is  a  binding  agreement  that 
the  facts  stated  are  strictly  true. 

Idem — Bepbbbentations  bt  Appligant  not  a  Past  of  the  Contbact. — A 
representation  is  a  statement  in  regard  to  a  material  fact  made  by  the 
applicant  for  insurance  to  the  insurer,  with  reference  to  a  proposed  con> 
tract  of  insurance.  They  are  not  part  of  the  contract,  but  merely 
collateral  to  it^  It  is  sufficient  if  representations  be  substantially  true, 
while  warranties  must  be  strictly  complied  with. 

Plbadinq  Wabbakties. — ^Warranties  are  cohditious  precedent  and  their  truth 
must  be  pleaded  by  the  assured,  upon  whom  the  burden  of  proving  them 
rests. 

# 

Bepbesentationb — Falsitt  op,  Mattkb  op  Defense. — ^The  falsity  of  repre- 
sentation is  matter  of  defense  to  be  pleaded  and  proyed  by  the  insurer. 

Appeal  from  Marion  County. 

The  complaint  alleges  that  a  policy  of  insurance  was  issued 
by  the  New  York  Life  Insurance  Company  to  Thomas  J. 
Buford,  on  the  life  of  his  brother,  Albert  C.  Buford;  that 
all  the  conditions  of  the  contract  concerning  it  hare  been 
performed  on  the  part  of  respondent  and  the  said  Albert  C. 
Buford. 

The  answer  admits  the  issuance  of  the  policy  for  the  con- 
sideration and  in  pursuance  of  the  application  named  in 
the  complaint,  and  sets  out  in  full  some  of  the  questions 
and  answers  contained  in  said  application,  and  alleges  that 
said  questions  and  the  answers  thereto  are  warranties,  and 
that  the  answers  to  the  questions,  so  set  forth,  are  untrue, 
and  the  policy  thereon  void. 

The  questions  and  answers  set  out  are  as  follows: 
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13.  Has  the  party  (meaning  the  said  Albert  C.  Buford) 
ever  been  seriously  ill?  If  so,  with  what  complaint,  and 
who  was  his  medical  attendant?  (State  the  name  and  resi- 
dence.)   Answer.  No. 

14.  Is  the  said  party  (meaning  the  said  Albert  C.  Buford) 
now  in  good  health?    Answer.  Yes. 

23.  Has  any  proposal  to  insure  the  life  of  said  party 
(meaning  the  said  Albert  C.  Buford)  ever  been  declined? 
If  so,  by  what  company?    Answer.  No. 

24.  Has  any  proposal  or  application  to  insure  the  life  of 
said  party  (meaning  the  said  Albert  C.  Buford)  ever  been 
made  to  any  company  or  agent  upon  which  a  policy  has  not 
been  issued?    If  so,  state  particulars.     Answer.  No. 

25.  Has  any  physician  given  an  unfavorable  opinion  upon 
the  life  of  the  said  party  (meaning  the  said  Albert  G.  Bu- 
ford) with  reference  to  life  insurance?  If  so,  state  par- 
ticulars.    Answer.  No. 

35.  Is  the  party  aware  that  any  untrue  or  fraudulent  an- 
swer to  the  above  questions,  referring  to  the  questions  in 
said  application,  and  including  those  hereinbefore  set  forth, 
or  any  suppression  of  facts  in  regard  to  the  party's  health, 
will  vitiate  the  policy  and.  forfeit  all  payments  made 
thereon?    Answer.  Yes. 

And  with  a  full  knowledge  and  understanding  of  the 
effect  of  said  questions  and  answers  last  aforesaid,  the  said 
plaintiff  made  the  following  declaration,  agreement  and 
warranty:  "I  do  hereby  declare  that  the  age  of  Albert  C. 
Buford  above  named,  does  not  now  exceed  twenty-four 
years;  that  he  is  now  in  good  health,  and  does  ordinarily 
enjoy  good  health,  and  in  the  above  proposals  I  have  not 
withheld  any  material  circumstance  or  information  touch- 
ing the  past  or  present  state  of  health  or  habits  of  life  of 
said  person  with  which  the  trustees  of  the  New  York  Life 
Insurance  Company  ought  to  be  nlade  acquainted.  And  I 
do  hereby  agree  that  the  statements  and  representations 
contained  in  the  foregoing  application  and  declaration  shall 
be  the  basis  of  the  contract  between  me  and  the  said  com- 
pany, the  truthfulness  of  which  statements  I  do  hereby 
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warrant,  and  if  any  of  them  are  in  any  respect  untrue,  the 
policy  which  may  be  issued  hereon  shall  be  void." 

The  replication  denies  that  the  questions  contained  in 
said  application  were  or  are  warranties,  or  that  the  answers 
to  the  questions  specified  in  said  answer  were  or  are  untrue, 
or  that  said  policy  was  or  is  void. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Mallory  &  Shaia,  for  Appellants. 

The  answers  to  the  questions  contained  in  the  application 
for  a  policy  of  insurance,  when  made  a  part  of  the  policy, 
are  warranties,  and  must  be  strictly  and  literally  true.  To 
be  substantially  true  is  not  sufficient.  (Fb«ev.  The  Eagle 
Life  &  Health  Ins.  Co.,  6  Cush.  42;  Kelsey  v.  The  Universal 
Life  Ins.  Co.,  85  Conn.  225;  Miles  v.  Connecticut  Mutual  Life 
Ins.  Co.y  3  Gray,  580;  Campbell  v.  Neio  England  Mutual  Life 
Ins.  Co.,  98  Mass.  389  and  403;  Frost  v.  Saratoga  Mutual 
Ins.  Co.,  5  Denio,  154,  155;  McDonald  y.  Lata  Union  Co., 
England,  Court  of  Q.  B.,  cited  from  November  number  In- 
surance Review,  p.  98;  The  Insurance  Chronicle  of  New 
York,  May  number,  1874,  p.  308,  citing  from  the  London 
Review  of  April  25,  McDotiaJd  v#  The  Law  Union  Fire  & 
Life  Ins.  Co.;  6  Amer.  R.  657;  30  Iowa,  119;  10  Amer.  R. 
176-7;  12  Iowa,  382-3;  6  Wend.  494,  note  "a;"  7  Wend. 
80;  5  Hill,  193;  2  Denio,  75;  6  Cow.  673;  13  Conn.  544.) 

Tliayer  &  Williams,  for  Respondent. 

The  answers  were  not  warranties,  because  contained  in 
the  application  which  was  made  a  part  of  the  policy;  they 
might  be  statements  or  representations  only,  though  incor- 
porated into  and  forming  a  part  of  the  policy.  If  they  are 
warranties,  it  is  because  they  are  made  so  by  the  agree- 
ment, and  not  because  they  constituted  a  part  of  it.  {Miller 
V.  T.  B.  M.  I.  Co.,  31  Iowa,  227;  Price  v.  F.  M.  L.  L  Co., 
17  Me.  497;  3  Kent  Com.  281;  2  Pars,  on  Con.  431;  1  Phil- 
lips on  Ins.,  §2  871,  893;  Campbell  y.  N.  H.  M.  L.  L  Co.,  98 
Mass.  381.) 

It  does  not  require  a  literal  fulfillment  of  a  waiTanty,  but 
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a  substantial* compliauce  with  its  terms;  the  answers  must 
be  reasonably  and  substantially  true,  within  the  intent  and 
meaning  of  the  parties,  and  this  of  necessity  leaves  some 
element  of  materiality  to  enter  into  the  consideration  of  the 
jury.  The  language  of  the  warranty  must  be  limited  by 
them  within  the  scope  and  object  of  the  contract.  (13  Wal- 
lace, 222;  41  Georgia,  338;  5  Am.  R.  535,  S.  0.;  -frfce  v. 
P.  M.  L,  I.  Co.,  17  Minn.  497  S.  C;  10  Am.  R.  166;  2  Pars. 
6n  Contracts,  466,  471;  L,  F.  L  Co.  y.  McCulloch,  21  Ohio 
St.  176;  CaltY.  T.  P.  F.  L  Co.,  54  N.  Y.  595;  Williams  v.  T. 
F.  F  L  Co.,  54  N.  T.  569;  WelU  v.  T.  C.  M.  L.  1.  Co.,  48 
N.  T.  34.) 

The  court  is  not  bound  to  give  instructions,  though  re- 
quested to  do  so,  which  are  embraced  within  the  general 
charge.  {Railway  Company  v.  Whiitore^s  Adm.,  13  Wallace, 
270,  290;  FaUersony.  Konutz,  63  Penn.  St.  246;  Fay  v. 
aNeill,  36  N.  Y.  11;  Hiber  v.  Cooper,  7  Wallace,  566;  Price 
V.  Alexander,  2  Green's  Iowa,  435:  Comvayy.  Duan,  45  Oal. 
608.) 

The  instructions  should  be  based  upon  the  whole  case. 
The  practice  of  singling  out  in  instructions  specific  acts, 
and  asking  the  court  to  say,  as  matter  of  law,  that  if  such 
acts  are  established,  there  can  be  no  recovery,  is  not  per- 
missible. {Mayers  v.  Pacijlc  R.  R.  Co.,  45  Missouri,  137; 
Krst  Nat.  Bank  v.  Currie,  44  Missouri,  91 ;  Mutual  Benefit 
Life  Ins.  Co.  v.  French  (Cincinnati),  321;  Stoey  v.  Cobbs,  36 
HI.  349;  McCartney  v.  McMullin,  38  111.  240;  Finn  et  at.  v. 
6^  L.  P.  S.  etal.,  39  Mo.  67.) 

By  the  Court,  Prim,  J. : 

The  respondent  recovered  a  judgment  in  the  court  below 
in  the  sum  of  $2666,  and  costs  and  disbursements,  from 
which  appellant  has  appealed  to  this  Court. 

At  the  trial  in  the  court  below,  the  appellant  asked  the 
court  to  instruct  the  jury  as  follows: 

1.  That  the  answers  by  the  plaintiff  to  the  printed  ques- 
tions contained  in  the  application  to  the  insurance  company 
for  a  policy  of  insurance,  when  such  application  is  made  a 

Vol.  V.--22 
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part  of   the  policy,  are  warranties,  and  must  be  true  as 
stated,  or  the  policy  will  be  void. 

2.  If  the  jury  shall  find  from  the  eyidence  that  in  the 
plaintiff's  application  for  the  policy  upon  which  this  action 
was  based,  the  following  question  was  contained:  **23. 
Has  a  proposal  to  insure  the  life  of  the  said  party  ever 
been  declined?  If  so,  by  what  company?"  and  shall  find 
that  the  answer  to  said  interrogatory  was  "No,"  and 
shall  find  that  a  proposal  to  insure  the  life  of  said  Albert 
C.  Buford  had  been  declined  by  another  company  prior  to 
the  time  of  making  said  answer,  then  the  policy  which  was 
issued  on  said  application  was  void. 

3.  If  the  jury  find,  from  the  evidence,  that  among  the  in- 
terrogatories in  the  application  of  the  plaintiff,  upon  whii)i 
the  policy  of  insurance  upon  which  this  action  is  based  is- 
sued, there  was  the  following  question,  to  wit:  **24.  Has 
any  proposal  to  insure  the  life  of  said  party  ever  been  made 
to  any  company  or  agent  upon  which  a  policy  has  not  been 
issued?  if  so,  state  particulars;"  and,  if  the  jury  find  that 
a  proposal  or  application  to  insure  the  life  of  the  said  Albert 
G.  Buford  had  been  made  to  another  company  or  agent, 
upon  which  a  policy  had  not  been  issued  before  the  applica- 
tion was  made  to  defendant  for  the  policy  on  which  this 
action  is  brought,  and  that  said  proposal  had  been  made, 
and  a  policy  had  not  been  issued  by  such  other  company,  then 
said  answer  is  not  true,  and  the  policy  issued  on  said  appli- 
cation is  void. 

4.  If  the  jury  find,  from  the  evidence,  that  in  said  appli- 
cation the  following  question  was  contained,  to  wit:  **25. 
Has  any  physician  given  an  unfavorable  opinion  upon  the 
life  of  the  party,  with  reference  to  life  insurance?  if  so, 
state  particulars;"  and,  if  they  find  that  the  answer  to  said 
question  was  **No,"  and  if  they  find  that  a  physician  had 
given  an  unfavorable  opinion  upon  the  life  of  the  said  party , 
with  reference  to  life  insurance,  which  fact,  and  the  par- 
ticulars thereof,  were  not  stated  in  said  answer,  then  said 
answer  was  untrue,  and  the  policy  issued  upon  said  appli- 
cation was  and  is  void. 

These  instructions  were  all  refused  by  the  court  below,  to 
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which  ruling  appellant  excepted  and  assigns  in  this  Court 
as  error. 

Instruction  No.  1  we  think  was*  erroneous  and  properly 
refused.  • 

The  court  was  asked  in  that  instruction  to  submit  to -the 
jury  the  question  whether  the  application  for  the  policy  of 
insurance  had  been  made  a  part  of  the  policy  by  the  agree- 
ment of  the  parties.  That  was  a  matter  with  which  the  jury 
had  nothing  to  do.  Both  the  application  and  policy  were 
in  writing,  and  it  was  not  only  the  province  but  the  duty  of 
the  court  to  examine  those  papers  and  construe  them,  and 
then  instruct  the  jury  whether  the  statements  contained  in 
the  application  and  the  declaration  subjoined  thereto  were 
warranties  or  representations,  and  how  they  were  to  be  con- 
sidered by  the  jury. 

A  warranty  in  insurance  is  defined  "to  be  a  part  of  the 
contract  evidenced  by  the  policy,  and  a  binding  agreement 
that  the  facts  stated  are  strictly  true."  (1  Phillips  on  In- 
surance, 754-756;  Flanders  on  Insurance,  204-205.) 

A  representation  in  insurance  is  defined  by  the  authori- 
ties to  be  "a  statement  in  regard  to  a  material  fact  made  by 
the  applicant  for  insurance  to  the  insurer,  with  reference  to 
aproposed  contract  of  insurance.  As  representations  simply, 
they  are  not  a  part  of  the  contract  of  insurance, "but  njerely 
collateral  to  it.  (1  Phillips  on  Insurance,  g  524;  17  Minn. 
504.) 

It  is  held  by  the  authorities  generally  that  ''it  is  suffi- 
cient if  representations  be  substantially  true,  while  a  war- 
ranty must  be  strictly  complied  with." 

In  12  Cushing  (416),  Chief  Justice  Shaw,  in  illustrating 
the  distinction  between  a  warranty  and  representation,  said: 
"The  difference  is  most  essential.  If  any  statement  of  fact, 
however  unimportant  it  may  have  been  regarded  by  both 
parties  to  the  contract,  is  a  warranty,  and  if  it  happens  to 
be  untrue,  it  avoids  the  policy.  If  it  be  construed  as  a  rep- 
resentation and  is  untrue,  it  does  not  avoid  the  contract,  if 
not  willful,  or  if  not  material."  (31  Iowa,  227;  98  Mass. 
387;  17  Minn.  504;  1  Phillips  on  Insurance,  534.) 

A  false  warranty  avoids  a*  policy,  while  a  false  representa- 
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tiou  does  not,  uuless  it  relates  to  something  material  in  fact 
or  made  so  by  the  contract  of  the  parties.  Warranties  are 
conditions  precedent,  and  their  truth  must  be  pleaded  by 
the  assure4»  upon  whom  the  burden  of  proving  the  same 
rests,  ''whereas  the  falsity  of  representations  is  matter  of 
defense  to  be  pleaded  and  proved  by  the  insurer."  (17 
Minn.  505;  98  Mass.  381.) 

The  declaration  subjoined  to  the  application  for  the  policy 
of  insurance  issued  in  this  case  contains  the  following  agree- 
ment: "And  I  do  hereby  agree  that  the  statement  and  rep- 
resentations contained  in  the  foregoing  application  and 
declaration  shall  be  the  basis  of  the  contract  between  me 
and  the  said  company,  the  truthfulness  of  which  statements 
I  do  hereby  warrant,  and  if  the  same,  or  any  of  them,  are  in 
any  respect  untrue,  the  policy  which  may  be  issued  hereon 
shall  be  void." 

The  policy  issued  by  said  company  contains  the  follow- 
ing provision:  ''In  consideration  of  the  statements  and  rep- 
resentations submitted  to  its  officers  at  the  home  office,  and 
contained  in  the  written  application  for  this  policy,  and  in 
the  declaration  thereto  subjoined  (all  of  which  statements 
and  representations  have  been  and  are  hereby  warranted  by 
the  applicant  to  be  true,  and  are  by  the  parties  hereto  re- 
ferred to  and  made  a  part  of  the  contract),  upon  the  faith  of 
which  statements  and  representations  this  policy  issued." 
The  policy  contains  the  further  provision  that  "  if  any  of  the 
statements  or  representations  herein  above  in  the  first  para- 
graph of  this  policy  referred  to,  shall  be  found  in  any  re- 
spect untrue,  then  and  in  every  such  case  this  policy  shall  be 
null  and  void." 

Thus  it  will  be  seen  that  the  statements  and  representa- 
tions, contained  in  the  application  of  plaintiff  for  a  policy 
of  insurance,  were  made  warranties  by  the  express  agree- 
ment of  the  parties. 

Instructions  numbered  two,  three  and  four,  which  the  de- 
fendant requested  the  court  to  give,  we  think  were  im- 
properly refused. 

But  it  is  insisted  by  respondent  that  instruction  number 
two  is  incorrect  in  two  important  particulars.     1.  Because 
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the  evidence  shows  clearly  that  no  company  had  ever 
declined  a  proposal  to  insure  the  life  of  Albert  C.  Buford; 
that  there  was  no  conflict  in  the  testimony  on  that  point. 
2.  That  it  permitted  the  jury  to  find  "  that  if  a  proposal  to 
insure  the  life  of  Buford  had  been  declined  by  another 
company,"  the  policy  was  void. 

In  answer  to  the  first  proposition  we  say  that  the  instruc- 
tion was  pertinent,  if  there  was  any  testimony  tending  to 
show  that  a  proposal  to  insure  the  life  of  said  party  had 
been  declined  by  another  company.  Whether  the  evidence 
was  sufficient  to  establisk  the  fact,  was  a  question  to  be 
submitted  to,  and  passed  upon,  by  the  jury  and  not  by  the 
court.  As  to  the  second  objection,  we  think  it  was  proper 
to""  instruct  the  jury  that  the  policy  was  void,  if  they  found 
from  the  evidence,  that  a  proposal  to  insure  the  life  of 
Albert  0.  Buford  had  been  declined  .by  another  company 
prior  to  the  time  of  making  said  answer.  But  it  is  further 
claimed,  by  respondent,  that  these  instructions  were  sub- 
stantially embraced  in  the  general  instructions  given  by  the 
court,  and  therefore  it  was  not  eri'or  to  refuse  the  special 
instructions  asked.  This  proposition  is  correct,  if  true  in 
fact;  but,  on  looking  into  the  general  instructions  given  by 
the  court,  so  far  as  reported  in  the  bill  of  exceptions,  we 
think  they  fail  to  cover  the  instructions  asked  and  refused. 
The  conrt  instructed  the  jury  as  follows:  "That  insurance 
companies  have  a  right  to  propose  such  questions  to  appli- 
cants for  policies,  as  are  contained  in  said  application,  and 
it  is  the  duty  of  the  person  making  the  application  to  answer 
truly;  that  the  company  have  a  right  to  know  whether  a 
person  applying  for  a  policy  has  ever  been  rejected  by 
another  company,  or  whether  any  physician  has  ever  given 
an  unfavorable  opinion  upon  the  life  of  a  person,  with  refer- 
ence to  life  insurance,  and  to  know  all  the  circumstances 
concerning  the  same.  Such  inquiries  are  material  and 
should  be  truly  answered."  While  the  instructions  given 
by  the  court  were  correct  thus  far,  yet  they  fail  to  cover 
fully  the  instructions  asked  by  appellant  in  this:  the  jury 
was  told  that  insurance  companies  hfid  a  right  to  ask  such 
questions  of  persons  making  applications  for  policies  of 
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insurance;  that  sucli  questions  were  material,  andshonldbe 
truly  answered  by  such  applicants;  but  failed  to  inform  them 
that  if  such  questions  were  not  answered  truthfully,  it  would 
avoid  the  policy. 

It  appears,  however,  that  the  court  instructed  the  jury, 
in  connection  with  what  is  quoted  above,  as  follows:  ''That 
any  false  answer,  to  be  a  breach  of  warranty  of  the  assured, 
must  be  in  reference  to  some  matter  that  is  a  material 
inquiry,  and  of  its  materiality  the  jury  may  determine  under 
the  instructions  of  the  court;  and  if  they  believe  from  the 
evidence,  that  the  company,  th^defendant  in  this  action, 
would  have  issued  the  policy  if  the  answers  to  the  inter- 
rogatories were  untrue  in  some  immaterial  respects,  the 
same  as  they  would  have  done  if  the  answers  had  been 
strictly  and  literally  true,  that  then  the  plaintiff  might 
recover. 

"That  the  court  knew  no  reason  why  any  different  rule 
should  obtain,  in  regard  to  a  policy  of  insurance,  than  was 
applicable  to  a  warranty  in  the  case  of  the  sale  of  a  horse; 
That,  to  make  such  a  warranty  affect  the  validity  of  the 
sale,  it  must  be  in  reference  to  some  material  matter  which 
the  other  contracting  party,  by  the  rules  of  fair  dealing, 
would  have  the  right  to  expect  the  warranting  party  to  truly 
disclose." 

By  an  examination  of  these  instructions  it  will  be  seen 
that  the  court,  instead  of  instructing  the  jury  that  if  they 
found,  from  the  evidence,  that  the  answers  to  the  interrog- 
atories contained  in  the  application  were  untrue,  that  then 
the  policy  was  void,  did  instruct  that  they  might  find  for  the 
plaintiff,  if  they  believed  that  the  company  would  have  issued 
the  policy,  notwithstanding  the  answers  to  said  interrogato- 
ries were  untrue  in  some  immaterial  respects. 

It  follows,  from  the  views  herein  expressed,  that  the 
judgment  must  be  reversed,  and  the  cause  remanded  to  the 
court  below  for  a  new  trial. 
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W.  0.  CLAEK  AND  JAMES  CHAMBERS,  Appellants, 

V.  J.  B.  BATLET,  Respondent. 

HOXESTRAD — EXKMPT  FBOX  LlABIUTT  FOB  DSBTB  GONTBACTBD  PrIOB  TO  ISSUINO 

or  Patknt. — ^Wheu  a  party  havixig  availed  himself  of  the  benefits  of  the 
first  section  of  the  Homestead  Act  of  Congress,  May  20,  1862,  and  taken 
a  homestead  under  the  first  and  second  sections  of  that  act,  afterwards, 
before  the  expiration  of  five  years'  residence,  commutes  under  the  eighth 
section  of  that  act,  and  obtains  patent  by  the  payment  of  money :  Ileld, 
.  that  the  land  so  acquired  is  a  JiomesUad  and  exempt  from  liability  for 
debts  contracted  prior  to  the  issuing  of  the  patent. 
Tbust — HoxBSTKU)  CANNOT  BB  HKiiD  IN. — The  entry  of  a  homestead  under  the 
act  of  Congress  of  1862,  by  one  in  trnst  for  another,  is  forbidden  by  law, 
and  a  court  of  equity  will  not  decree  that  any  such  trust  can  be  implied. 

Appeal  from  Benton  County. 

This  was  originally  an  action  of  ejectment,  instituted  by 
tlie  respondent  Bayley  against  the  appellants  Clark  and 
Chambers,  to  recover  about  fifty-three  acres  of  land  situated 
in  Benton  County,  Oregon.  The  appellants  filed  an  answer 
to  the  complaint  in  ejectment,  and  at  the  same  time  filed  a 
complaint  in  equity  in  the  nature  of  a  cross-bill,  under 
g  377  of  the  Civil  Code,  praying  that  they  be  declared  the 
equitable  owners  of  the  premises  in  question,  and  that  re- 
spondent Bayley  be  enjoined  from  prosecuting  his  action 
of  ejectment. 

On  the  19th  of  January,  1872,  one  Thorn  made  due  appli- 
cation at  the  Oregon  City  land  office  to  acquire  the  said 
land  under  the  homestead  laws  of  the  United  States.  There- 
after  he  perfected  his  title  to  said  tract  as  a  homestead, 
and  on  the  10th  day  of  December,  1872,  patent  issued  to 
him  therefor  in  due  form.  On  the  16th  of  September,  1873, 
Thorn  and  wife  conveyed  the  homestead  tract  to  tlie  re- 
spondent Bayley. 

The  cross-complaint  alleges  that  prior  to  April  21,  1873, 
one  Simpson  purchased  of  Thorn  an  equitable  interest  in 
eleven-twelfths  of  the  land  in  question;  that  Thorn  con- 
tinued to  hold  said  eleven-twelfths  as  the  trustee  of  Simp- 
son; that  about  April,  1873,  the  said  premises  were  sold  on 
execution  issued  upon  judgments  recovered  against  Thorn 
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and  Simpson  respectively,  which  judgments  were  rendered 
on  December  16,  1872,  and  that  at  such  execution  sale  ap- 
pellant Clark  purchased  the  interest  of  Simpson  in  said 
l£fnd  and  appellant  Chambers  that  of  Thorn;  that  these 
sales  were  confirmed  and  sheriff's  deeds  duly  executed  to 
the  respective  appellants;  that  appellants  took  possession 
and  now  hold  the  same  under  the  execution  sales;  that  Bay- 
ley  knew  of  appellants'  rights  when  he  purchased  of  Thorn, 
and  that  such  purchase  was  fraudulent;  that  Thorn  stood 
by  when  the  execution  sales  were  made  and  neither  ob- 
jected thereto  nor  asserted  any  claim  to  the  land  as  a  home- 
stead. 
The  decree  of  the  court  below  was  in  favor  of  Bayley. 

F.  A.  Chenoweth  and  R.  P,  Boise,  for  Appellants. 

A  homestead  may  be  mortgaged.  (33  Iowa,  374.)  A 
homestead  right  is  a  personal  privilege,  <^nd  if  the  holder 
abandons  such  right .  the  homestead  may  be  sold  on  execu- 
tion.    (26  JJarb.  374;  14  Wall.  463.) 

The  tract  in  dispute  was  the  partnership  property  of 
Thorn  and  Simpson,  and  therefore  cannot  be  a  homestead. 

iJ.  8.  Slrahan,  John  Kelsay  and  W.  W,  Tliayer,  for  Re- 
spondent. 

The  rule  of  caveat  emptor  applies  in  all  its  rigor  to  judicial 
sales  of  real  property.     (Rorer  on  Judicial  Sales,  459.) 

The  land  in  dispute  was  a  homestead  and  not  subject  to 
levy  and  sale  on  execution  for  any  debt  existing  before 
patent  issued.  (14  Iowa,  569;  38  Cal.  300;  Homestead  Act, 
Rev.  Stats.  U.  S.,  p.  423,  §  2296;  Miller  v.  LiUle,  47  Cal. 
348;  Huhbd  v.  Canady,  58  111.  425;  Green  v.  Marks,  26  111. 
221;  Pulliman  v.  Seivell,  40  Ga.  73;  Rorer  on  Judicial  Sales, 
gg  1109,  1110,  1122,  1127,  1134;  3  Wall.  335.) 

By  the  Court,  Shattuck,  J. : 

Two  questions  are  presented  for  examination  and  decision 
in  this  case: 

First.  Did  Clark  and  Chambers  acquire  any  title  to  the 
premises  in  controversy  by  virtue  of  the  sales  upon  execu- 
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tion  and  the  sheriff's  deeds  described  in  the  agreed  state- 
ment of  facts?* 

Second.  Are  the  appellants  (Clark  and  Chambers)  en- 
titled, npon  the  admitted  facts,  to  equitable  relief? 

It  should  be  stated,  before  considering  these  questions, 
that  one  of  the  grounds  of  equity  set  up  in  the  complaint, 
that  is,  the  alleged  fraud  of  the  respondent  in  taking  the 
deed  of  the  property  in  controversy  with  an  intent  to  cover 
it  up  and  prevent  the  creditors  of  Simpson  and  Thorn  from 
applying  it  in  satisfaction  of  their  debts,  is  virtually  aban- 
doned by  the  agreed  statement  of  facts,  and  that  branch  of 
the  case  is  not  before  us. 

It  is  also  to  be  borne  in  mind  that  the  appellants  claim 
this  property  by  virtue  of  sales  upon  execution  as  real  pi-op- 
eiiy^  and  that  no  question  as  to  whether  the  mill,  by  reason 
of  the  agreements  between  Simpson  and  Thorn,  could  be 
treated  as  personal  property,  and  the  possession  of  it  as 
such  recovered  by  Simpson  or  his  vendee  is  involved  in  this 
case.  The  appellants  claim  i;o  represent  Simpson's  interest 
only  through  the  judgments  and  execution  sales  recited  in 
the  agreed  statement. 

As  to  the  first  question  above  stated,  the  validity  of  the 
judgments  and  the  regularity  of  the  proceedings  concerning 
the  sale  upon  the  execution,  are  admitted;  and  if  the  sheriff's 
sales  did  not  pass  the  title  which  Thorn  had  to  the  property 
to  the  appellants,  it  was  because  the  property  was  not  sub- 
ject to  such  sale,  and  was  not  affected  by  the  lien  of  the 
judgments,  which  respondent  claims  was  the  case.  This 
claim  of  exemption  is  based  upon  the  fact  that  the  land  was 
acquired  by  Thorn  under  the  act  of  Congress  entitled  "An 
Act  to  secure  homesteads  to  actual  settlers  on  the  public 
domain,"  approved  May  20,  1862,  and  that  the  debts  which 
were  the  basis  of  appellants'  judgments  were  contracted  be- 
fore the  issue  of  patent. 

The  admitted  facts  show  that  Thorn  applied  for  this  land 
and  filed  in  the  land  office  the  requisite  affidavit  according 
to  the  provisions  of  g  2  of  the  act,  in  January,  1872,  and,  in 
December,  1872,  perfected  his  title  and  received  a  patent 
by  paying  the  minimum  price  under  the  provisions  of  g  8  of 
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said  act.  The  counsel  for  the  appellants  contend  that,  bj 
so  acquiring  his  land  (by  payment  of  money  instead  of  by 
continued  residence  and  labor  for  five  years),  Thorn  became 
a  pre-emptioner,  and  that  his  claim  is  to  be  regarded  as  a 
pre-emption  and  not  as  a  homestead.  Counsel  for  the  re- 
spondent, on  the  other  hand,  contend  that  this  land  is  none 
the  less  a  homestead  because  paid  for  with  money,  than  it 
would  be  if  the  consideration  had  been  labor  and  continued 
residence  for  five  years,  as  required  by  the  second  section. 
No  decision  of  any  court  upon  this  point  has  been  cited  by 
either  side,  and  we  are  to  determine  the  matter  upon  our 
own  construction  of  the  act,  and  upon  such  authority  as  the 
Land  Department  of  the  Government  has  furnished. 

Upon  principle,  we  hold  that  land  acquired  as  this  was 
should  be  deemed  to  have  been  acquired  under  the  Home- 
stead Act,  notwithstanding  the  provisions  of  the  eighth  sec- 
tion are,  that  patent  shall  be  issued  in  such  case  ''as  in 
other  cases  provided  by  law,  on  making  proof  of  settlement 
and  cultivation,  as  provided  by  existing  laws  granting  pre- 
emption rights."  These  provisions  of  the  eighth  section 
simply  prescribe  a  mode  of  commuting  the  homestead,  and 
are  appointed  as  the  mode  of  administering  the  act  in  favor 
of  those  who  have  availed  themselves  of  the  benefits  of  the 
first  section,  by  complying  with  the  requirements  of  the 
second  section,  and  wish  to  pay  money  instead  of  time  and 
labor  for  their  land.  The  title  has  its  inception  and  its 
consummation  under  and  according  to  the  provisions  of  the 
act.  The  mere  payment  of  money,  under  the  eighth  sec- 
tion, ought  not  to  be  treated  as  an  abandonment  of  the  in- 
tention to  make  a  homestead  claim,  unless  the  law  ex- 
pressly gives  that  effect  to  it. 

Counsel  for  the  appellants,  in  support  of  their  view  of 
this  question,  cite  the  instructions  of  the  Commissioner  of 
the  General  Land  Office  to  the  registers  and  receivers,  in  a 
circular  concerning  the  homestead  law,  dated  October  20, 
1862,  and  found  on  page  248  of  Lester's  Land  Laws,  etc. 
This  instruction  is  as  follows : 

"In  a  case  where  full  paj^ment  is  proposed  to  be  made 
by  a  party,  under  the  eighth  section,  he  must  first  make 


Dec.  1874.]  Clark  v.  Baylet.  "  347 

■ 1 

Opinion  of  the  Court— Shattnck,  J. 

proof  of  settlement  and  cultivation,  as  required  by  existing 
pre-emption  laws  and  instructions;  whereupon  you  will  re- 
quire Lis  homestead  duplicate  receipt  to  be  surrendered, 
and  will  admit  the  pre-emption  as  a  new  and  original  entry, 
and  issue  pre-emption  certificate  and  receipt  as  in  ordinary 
pre-emption  cases." 

But  this  same  instruction  requires  the  register  and  re- 
ceiver to  make  proper  notes  on  the  certificate  and  receipt 
so  as  to  preserve  in  the  record  the  evidence  of  the  change. 
This  instruction  is  claimed  to  have  the  force  of  a  ruling  and 
decision  by  the  Land  Department,  and  to  warrant  the  con- 
clusion that  a  title  begun  under  the  second  section,  and 
consummated  under  the  eighth  section,  is  a  pre-emption, 
and  not  a  homestead. 

Upon  further  examination  of  the  decisions  of  the  Land 
Department  on  the  subject  of  homesteads  in  the  years  1866, 
1867,  and  1868,  of  which  extracts  are  found  on  pages  266 
and  267  of  Lester's  Land  Laws,  it  appears  that  this  subject 
has  been  directly  brought  before  the  department,  and  dis- 
tinctly ruled  upon.  In  a  case  of  an  entry  presented,  wherein 
a  homestead  had  been  made  and  then  commuted  under  the 
eighth  section,  and  the  point  was  submitted  whether  the 
settler  could  make  another  entry  under  the  Homestead  Act 
(the  sixth  section  prohibiting  more  than  one  grant  to  the 
same  individual  under  the  act),  the  ruling  of  the  commis- 
sioner was  that  he  could  not,  and  it  was  expressly  decided 
that  "when  a  party  acquires  title  under  any  of  the  pro- 
visions of  this  act,  his  privilege  is  thereby  exhausted." 
And,  again,  when  the  question  was  whether  a  person  who 
has  availed  himself  of  the  benefits  of  the  homestead,  and 
commuted  under  the  eighth  section,  could  thereafter  take  a 
pre-emption  (he  never  having  had  the  benefit  of  the  latter 
statute),  it  was  held  that  the  proceedings  had  by  the  claim- 
ant under  the  eighth  section  merely  consummated  his  home- 
stead right  as  the  law  allows,  the  payment  being  a  legal 
substitution  for  the  continuous  labor  which  the  law  would 
otherwise  exact  at  the  hands  of  the  settler.  And  on  this 
subject  the  commissioner  further  says  that  ''a  cl^im  of 
this  character  is  not  a  pre-emption,  but  a  homestead,  and 
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will  be  no  bar  to  the  same  party  acquiring  a  pre-emption 
right." 

We  hold,  then,  that  the  land  in  controversy  was  a  home- 
stead, acquired  by  Thorn  under  the  act  of  1862. 

It  is  claimed,  however,  by  appellants'  counsel,  that 
though  land  be  acquired  under  this  homestead  law,  yet  it 
is  not  subject  to  the  exemption  from  liability  for  debts, 
provided  by  the  act,  if  it  has  been  acquired  under  the  eighth 
section.  The  position  of  counsel  is  that  the  exemption  pre- 
vails only  when  the  title  is  acquired  by  the  continuous  labor 
exacted  by  the  second  section.  The  phraseology  of  the 
section  providing  for  the  exemption  does .  not  furnish  any 
grounds  for  this  construction.  The  fourth  section  declares: 
''That  no  lands  acquired  under  the  provisions  of  this  act 
shall,  in  any  event,  become  liable  to  the  satisfaction  of  any 
debt  or  debts  contracted  prior  to  the  issuing  of  the  patent 
therefor."  If  our  position — that  land  entered  under  the 
second  section,  and  commuted  under  the  eighth  section,  is 
a  homestead,  and  that  it  must  be  held  to  have  been  acquired 
under  the  provisions  of  the  act  in  question — be  a  correct 
one,  then  surely  the  fourth  section  must  apply  to  this  land; 
for  the  words  of  the  section  are  general,  "No  lands  acquired 
under  the  provisions  of  this  act,"  etc.,  and  do  not  admit  of 
any  such  exception  as  counsel  claim.  The  intention  of 
Congress  to  exempt  such  lands  as  the  tract  in  controv.ersy, 
we  think,  is  clear,  and  ought  not  by  any  attempted  construc- 
tion to  be  defeated. 

Counsel  further  claim  that  the  benefits  of  the  exemption 
provided  by  the  fourth  section  may  be  waived,  and  must 
be  deemed  waived  whenever  the  homestead  donee  removes 
from  the  land,  and  ceases  to  use  it  for  a  residence  and 
home.  This  question  we  do  not  consider,  for  there  is  no 
evidence  before  us  that  Thorn  had  left  this  land,  or  ceased 
to  reside  upon  it  as  a  homestead  when  the  levy  and  sale 
upon  execution  were  made. 

It  is  also  claimed  that  Thorn  waived  his  rights  as  a 
homestead  claimant  and  submitted  to  a  transfer  of  the  title 
by  the  execution  sale  because  he  did  not  forbid  the  sale  and 
give  notice  of  his  claim  under  the  act  above  referred  to. 
No  authority  for  this  position  is  cited,  except  cases  under 
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statutes  providing  for  the  exemption  of  personal  property, 
and  cases  where  a  debtor,  after  a  leyj  on  his  real  estate,  is 
allowed  to  select  and  have  admeasured  to  him  a  homestead 
of  specified  extent  and  value,  which  is  not  this  case,  and  no 
such  ruling  ought  to  prevail  here. 

It  is  also  claimed  that  the  sale  and  conveyance  to  Bayley 
was  an  abandonment  of  the  exemption,  and  that  the  appel- 
lants' deeds,  though  not  effectual  to  convey  to  them  an  im- 
mediate right  of  possession  at  the  time  of  their  execution, 
became  operative  and  took  effect  when  Thorn  attempted  to 
sell  to  Bayley.  This  position  can  be  sustained  only  on  the 
assumption  that  the  exemption  from  liability  for  debts  op- 
erates merely  to  suspend  the  ordinary  effect  of  a  forced  salie 
upon  execution;  in  other  words,  it  assumes  that  the  lien  of 
judgments  operates  on  these  homestead  claims,  notwith- 
standing the  exemption,  no  less  than  upon  other  lands  of 
the  debtor,  and  that  a  sale  upon  execution  will  carry  the  fee 
to  the  purchaser  incumbered  only  by  the  right  of  the  debtor 
to  continually  occupy  as  a  homestead,  and  the  moment  the 
debtor  by  any  means  ceases  to  occupy  as  a  homestead,  the 
title  and  right  of  possession  become  absolute  in  the  execu- 
tion purchaser;  or  in  case  no  sale  has  taken  place  under  the 
judgments,  the  lien  will  give  a  preference  to  the  judgment 
creditor  over  a  voluntary  vendee  of  the  debtor.  The  author- 
ities cited  by  counsel  in  support  of  this  view  are  under 
statutes  entirely  different  in  terms  from  this  Homestead 
Act;  they  have  arisen  where  statutes  of  exemption  have 
been  strictly  construed,  and  the  terms  of  exemption  have 
been  limited  to  ^'sales  upon  execution,"  or  ^'forced  sales 
upon  execution  or  final  process  from  a  court.*' 

In  these  cases  the  ruling  has  been  that  the  terms  em- 
ployed did  not  exempt  the  property  from  being  bound  and 
charged  by  a  judgment,  but  from  sale  on  execution  only 
while  the  exemption  should  continue  in  force — that  is  to 
say,  so  long  as  the  debtor  should  occupy  the  land  as  a  home; 
and  consequently,  whenever  he  should  attempt  to  sell  to 
another,  the  judgment  creditor  might  seize  it  in  satisfaction 
of  his  debt. 

This  construction  of  the  State  Homestead  Acts  logically 
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results  in  making  "the  homestead  of  the  unfortunate  debtor 
his  prison,"  and  in  compelling  him  to  confine  his  energies 
to  that  particular  locality  for  all  his  life,  or  forego  the  ad- 
vantages of  the  statute.  The  terms  of  this  act  of  Congress 
are  of  broader  meaning,  and  evince  a  more  liberal  intent. 
"No  lands  acquired  under  the  provisions  of  this  a<;t  shall, 
in  any  eveiity  become  liable  to  the  satisfaction  of  any  debt  or 
debts,  contracted  prior  to  the  issuing  of  the  patent  there- 
for." These  terms  cannot  be  rendered  eflfective,  in  their 
full  scope  and  meaning,  unless  the  homestead  claimant 
should  be  deemed  to  hold  his  homestead  absolutely  free 
from  all  the  direct  and  indirect  consequences  of  his  indebt- 
edness contracted  prior  to  issue  of  patent,  and  consequently 
have  a  power  of  disposition  thereof  free  from  the  charge  or 
lien  of  judgments  based  upon  such  indebtedness. 

Furthermore,  the  existence  of  a  lien  where  there  is  no 
power  of  sale,  is  denied  by  many  of  the  authorities  cited 
upon  the  argument.  (Borer  on  Judicial  Sales,  ^  1109,  and 
cases  cited.) 

In  California  it  has  been  held,  under  this  Homestead  Act, 
that  a  homestead  claimant  who,  pending  his  proceedings  in 
acquiring  title,  contracted  a  debt  upon  patent  issued,  upon 
which  judgment  was  rendered  against  him  after  patent, 
could  sell  his  homestead  to  a  third  party  and  convey  to  his 
vendee  a  good  title  notwithstanding  the  judgment.  (47 
Cal.  349.) 

Our  conclusion  then  is,  that  the  appellants  did  not  ac- 
quire any  legal  title  to  the  premises  in  controversy  by  the 
judgments  and  execution  sales  mentioned  in  the  statement 
of  facts;  that  Thorn  could  and  did  convey  the  land  to  Bay- 
ley  by  the  deed  of  16th  September,  1873,  free  and  dis- 
charged from  any  lien  or  incumbrance  created  by  the  judg- 
ments and  execution  sales  recovered  and  had  by  appellants. 

The  other  branch  of  appellants'  case  relates  to  their  equi- 
table claims.  The  principal  facts  upon  which  equitable  re- 
lief is  claimed  are  these :  Simpson  and  Thorn,  in  1871,  formed 
a  copartnership  for  the  purpose  of  building  a  steam  saw- 
mill and  manufacturing  lumber  for  the  San  Francisco  mar- 
ket, in  which  business  Simpson's  interest  was  to  be  eleven- 
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twelfths  and  Thorn's  one-twelfth,  the  capital  to  be  furnished 
in  the  same  proportions.     Under  this  arrangement  they  pro- 
ceeded as  partners  to  erect  the  mill  on  the  public  lands  of 
the  United  States,  ^agreeing  with  one  another  that  they 
would  regard  the  mill  as  personal  property  and  not  as  affixed 
to  the  realty.     After  their  partnership  had  gone  on  for  about 
a  year,  the  mill  being  in  the  meantime  built  upon  land  to 
which  neither  had  any  title,  Thorn  took  steps  to  obtain  the 
patent  under  the  Homestead  Act,  as  aboTe  recited^  and  did 
obtain  it,  as  above  stated.     No  other  or  new  arrangement 
was  made  between  Simpson  and  Thorn  after  patent  issued, 
and  the  partnership  continued  till  March,  1873,  and  no  set- 
tlement of  the  business  of  the  concern  has  been  had.     Thorn 
was  notified  of  the  execution  sales  and  did  not  forbid  said 
sales  nor  expressly  claim  the  land  as  exempt.     Upon  these 
facts  appellants  claim  that  Thorn  would  be  estopped  to 
claim  a  homestead  exemption  in  this  land,  and  that  the  legal 
title  which  he  acquired  should  be  decreed  to  be  held  in 
trust  for  the  benefit  of  Simpson  or  his  representatives. 

The  counsel  for  the  appellants,  abandoning  the  question 
of  actual  fraud  alleged  in  their  complaint,  seem  to  base 
their  rights  to  relief  against  Bayley  upon  an  assumption 
which  is  not  very  clear,  but  we  consider  it  as  we  under- 
stand it.  It  is  this:  That  Bayley  having  taken  the  deed 
of  September,  1873,  from  Thorn,  with  notice,  stands  in 
.Thorn's  place  as  to  the  legal  title,  and  that  the  appellants, 
by  their  executions  against  Simpson  &  Thorn,  and  against 
Simpson  alone,  and  the  sales  thereunder  of  the  same  land, 
have  put  themselves  in  Simpson's  place,  and,  representing 
his  partnership  interest,  claim  an  equity  against  Bayley  to  be 
enforced  upon  this  land. 

Now,  so  far  as  any  estoppel  is  claimed  b^  reason  of 
Thorn's  knowledge  and  evidence,  we  do  not  find  anything 
approaching  to  an  estoppel  of  any  kind.  The  land  was 
Thorn's  homestead.  The  record  of  his  title,  of  which  the 
purchasers  were  bound  to  take  notice,  declared  the  fact, 
and  Thorn  was  not  called  upon  to  say  anything  about  it, 
and  he  did  not  say  anything  about  it.  It  does  not  appear 
that  the  purchasers  relied  on  anything  Thorn  said  or  did. 
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or  were  misled  in  any  respect  by  his  speech  or  silence.     In 
such  case  there  is  no  estoppel. 

The  other  aspect  of  this  equitable  claim  seems  to  be 
taken  from  the  position  that  Simpscti  &  Thorn  and  this 
land  are  in  the  situation  of  parties  dealing  about  prop- 
erty concerning  which  there  are  no  statutory  provisions  or 
public  policy  that  limit  the  right  of  disposal  and  contract. 

The  argument  in  this  cas6  has  proceeded  upon  the  as- 
sumption that  this  case  is  like  one  when  A.  &  "B.,  as  part- 
ners, build  a  mill  on  the  land  of  C,  and  A.  afterwards 
acquires  the  legal  title  to  tl^e  land  in  his  own  name  from 
C,  there  being  no  limitation  by  law  upon  A.'s  power  to 
take  in  trust  for  another.  In  such  case  A.  would  probably 
be  decreed  in  equity  to  have  taken  the  legal  title  for  the  use  of 
the  partnership  whether  such  had  been  the  express  agree- 
ment with  his  copartner  or  not.  But  in  the  case  before 
us»  this  land  was  public  land,  and  title  could  be  obtained 
only  from  the  Government.  According  to  the  laws  under 
which  the  Government  would  dispose  of  it,  the  partnership 
of  Simpson  &  Thorn  could  not  take  title  to  it,  and  in  the 
capacity  of  partners  they  were  trespassers.  Thorn  could 
not  take  it  in  trust  for  Simpson  or  for  the  partnership,  for 
the  laws  under  which  alone  it  could  be  disposed  of  had  ex- 
pressly forbidden  such  a  transaction.  If  Thorn  had  agreed 
with  Simpson  before  patent  issued  that  the  homestead  title 
should  be  obtained  for  the  benefit  of  the  copartnership^^ 
then  he  must  have  committed  perjury  in  obtaining  the 
title,  for  the  second  section  of  the  act  required  him  to  swear 
that  the  land  was  taken  for  his  own  use  exclusively,  and 
not  directly  or  indirectly  for  the  benefit  of  another,  and 
heavy  fines  and  imprisonment  are  the  penalty  of  false 
swearing  in  such  a  case.  Contracts  in  violation  of  such 
provisions  ot  law  are  void,  and  are  never  enforced.  (5  Minn. 
199;  19  WaUace,  646.) 

If  Thorn  could  not  lawfully  have  made,  in  express  terms, 
a  contract  of  this  kind,  none  will  be  implied,  and  equity 
will  not  decree  any  relief  in  such  a  case.  Furthermore,  it 
may  be  said  Simpson's  claim  against  Thorn,  by  virtue  of 
the  partnership,  seems  to  have  originated  before  patent  for 
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fhe  land  issued,  if  not  before  any  settlement  at  all  had  been 
made  by  Thorn,  and  might  properly  be  regarded  in  the 
light  of  a  debt  contracted  before  the  issue  of  patent — ^as 
to  which  the  land  was  exempt  from  liability. 

It  follows  from  these  views  that  the  judgment  and  decree 
below  must  Ve  affiriped. 


SAMUEL  A.  HOWE,  Appellant,  v.  b:HOMAS  PATTER- 

SON  ET  ux.,  Respondents. 

Appeals  in  Equity — Must  bb  Tried  Anew.^A  stiit  in  equity  whioh  has 
been  fally  tried  in  the  Circuit  Court  and  a  decree  therein  rendered, 
must,  if  appealed,  be  tried  anew  upon  the  transcript  and  the  evidence. 

Idem — Testimony  must  Accompany  the  Tbanscbipt. — ^As  the  findings  of  fact 
and  conclusions  of  law  by  the  court  below  are  not  conclusive  in  a  suit 
in  equity,  if  appealed,  this  Court  must  look  into  the  testimony  and  reach 
its  own  conclusions  of  fact  as  well  as  of  law.  Findings  of  fact  by  the 
court  below  in  suits  in  equity  are  not  conclusive  in  the  appellate  court. 

Appeal  from  Colombia  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

JVm.  Strong  and  T,  N.  Strong,  for  Appellant. 
B,  Killin  and  H.  T,  Bivgham,  for  Respondents. 

By  the  Court,  Prim,  J. : 

This  was  a  suit  in  equity  brought  by  appellant  against 
respondents  to  foreclose  a  mortgage  upon  certain  real  prop- 
erty described  in  the  complaint,  which  was  in  the  possession 
of  and  claimed  by  the  respondents  at  the  commencement  of 
the  suit. 

It  is  alleged  in  the  complaint  that  the  mortgage  was  duly 
executed  to  appellant  by  Wm.  T.  Gillihan  and  wife  to  se- 
cure the  payment  of  two  promissory  notes.  That  after  the 
execution  of  said  mortgage  it  was  delivered  by  appellant 
to  the  County  Clerk  of  Columbia  County  for  record,  and 
was  recorded  by  him  on  page  204,  in  Book  E  of  the  record 
of  deeds  of  said  county.  That  several  months  after  the 
execution  of  the  mortgage,  the  mortgagors  conveyed  the 
same  property  to  Eugene  Semple  and  wife,  by  deed,  which 
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was  duly  acknowledged  and  recorded,  and  that  said  Semple 
and  wife,  by  their  deed  duly  executed  and  acknowledged, 
conveyed  the  same  to  Patterson  and  wife,  and  this  deed 
was  also  duly  recorded. 

The  respondents  answered  denying  all  the  allegations  of 
the  complaint,  and  setting  up  that  they  wefe  subsequent 
purchasers  in  good  faith  for  a  valuable  consideration,  with- 
out notice  either  actual  or  constructive. 

This  cause  having  been  heard  in  the  court  below  upon 
the  pleadings  and  evidence,  the  bill  was  dismissed,  and  it 
was  ordered  and  decreed  that  the  appellant  pay  the  costs, 
from  which  order  and  decree  he  has  appealed  to  this  Court. 
It  comes  up  to  be  ** tried  anew"  upon  the  transcript,  with- 
out any  evidence  accompanying  it. 

On  examination,  it  appears  that  the  decree  contains  cer- 
tain conclusions  of  fact  found  by  the  judge,  upon  which  he 
based  certain  conclusions  of  law,  which  counsel  for  appel- 
lant claims  were  erroneous,  and  can  be  reviewed  here  with- 
out any  statement  of  the  evidence.  They  undertake  to  base 
their  assignments  of  error  upon  the  conclusions  of  law, 
based  upon  the  conclusions  of  fact  found  and  set  out  in  the 
decree.  These,  they  claim,  are  all  matters  in  writing  and 
on  file,  and  error  can  be  assigned  without  any  previous  ex- 
ception having  been  taken.  To  sustain  this  position  they 
cite  the  Code,  g  216,  which  provides  that  "upon  the  trial 
of  an  issue  of  fact  by  the  court,  its  decision  shall  be  given 
in  writing  and  filed  with  the  cJlerk.  *  *  *  The  decision 
shall  state  the  facts  found  and  conclusions  of  law  separately. 
Such  decision  shall  be  entered  in  the  journal,  and  judgment 
entered  thereon  accordingly."  Section  217  provides  that 
**the  order  of  proceedings  on  a  trial  by  the  court  shall  be 
the  same  as  provided  in  trials  by  jury.  The  finding  of  the 
court  upon  the  facts  shall  be  deemed  a  verdict,"  etc.  They 
also  refer  to  g  230  of  the  Code,  which  provides  that 
''no  exception  need  be  taken  or  allowed  to  any  decision 
upon  a  matter  of  law,  when  the  same  is  entered  in  the  jour- 
nal, or  made  wholly  upon  matters  in  writing  and  on  file  in 
the  court." 

By  an  examination  of  these  provisions  of  the  statute,  it 
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will  be  seen  that  they  relate  wholly  to  trials  in  actions  at 
law,  and  have  no  reference  whatever  to  proceedings  in 
equity. 

The  Civil  Code  (g  533),  provides  that.  "  upon  an  appeal 
from  a  judgment,  the  same  shall  only  be  reviewed  as  to 
questions  of  law  appearing  upon  the  transcript;  but  upon 
an  appeal  from  a  decree  given  in  any  court,  the  suit  shall 
be  tried  anew  upon  the  transcript  and  evidence  accompany- 
ing it."  This  evidently  means  that  it  shall  be  tried  over 
again  on  the  facts  as  well  as  the  law,  and  this  cannot  be 
done  in  the  absence  of  the  testimony.  Under  the  law  in 
force  at  the  time  this  decree  was  rendered,  and  also  at  the 
time  this  appeal  was  taken,  the  only  mode  provided  for 
bringing  up  the  evidence  in  a  chancery  cause  appealed, 
was  by  the  statement  provided  for  in  g  526  of  the  Code. 

It  is  insisted,  by  appellant's  counsel,  that  the  judge,  on 
the  hearing  of  this  cause  in  the  court  below,  having  found 
certain  conclusions  of  fact,  and  having  inserted  them  in  his 
decree,  they  are  conclusive  upon  the  parties  on  appeal.  To 
this  proposition  we  cannot  assent.  An  appeal  from  a  judg- 
ment, in  an  action  at  law,  as  provided  for  in  otir  code,  is  in 
the  nature  of  a  writ  of  error  at  common  law,  because  it  ex- 
pressly provides  that  **  a  judgment  can  only  be  reviewed  as 
to  questions  of  law  appearing  upon  the  transcript."  Thus 
it  will  be  seen  that  on  appeals  in  actions  at  law,  issues  of 
fact  cannot  be  reviewed  by  this  Court.  But,  as  it  is  pro- 
vided that,  on  an  appeal  from  a  decree  in  a  suit  in  equity, 
**  the  same  shall  be  tried  anew  upon  the  transcript  and  evi- 
dence," it  is  obvious  that  where  testimony  was  taken  in  the 
court  below  it  must  be  brought  here  so  this  Court  may  try 
the  cause  anew,  as  well  upon  the  facts  as  upon  the  law.  An 
appeal  is  a  process  of  civil  law  origin,  and  removes  the  cause 
entirely,  subjecting  the  fact  as  well  as  the  law  to  a  review 
and  retrial;  but  a  writ  of  error  is  a  process  of  common  law 
origin,  and  it  removes  nothing  for  re-examination  but  the 
law.  (3  Dall.  328.) 

This  view  is  decisive  of  the  case,  and  renders  it  unneces- 
sary to  pass  upon  other  very  important  questions  so  ably 
argued  by  the  counsel  of  the  respective  parties. 

The  decree  should  be  affirmed. 
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D.  A.  EICHAKDS,  Kespondent,  v.  C.  O.  FANNING, 
F.  M.  CKOCKETT,  and  A.  W.  NTE,  Appellants. 

Ebbob  cannot  be  Assiqnkd  when  Demubbeb  18  Waited.  — Where  a  demor- 
rer  is  waived  by  the  filing  of  an  answer  no  errors  can  be  assigned  in  the 
appellate  court,  upon  the  judgment  of  the  Circuit  Court  overruling  the 
demurrer. 

iNBTBUonoN — Relevancy  op,  not  Pbesuhed. — Where  an  instruction  is  re- 
fused, the  correctness  or  incorrectness  of  which  depends  on  circum- 
stances not  disclosed  in  the  record,  its  applicability  will  not  be  pre- 
sumed. The  party  complaining  must  show  its  relevancy  affirmatively. 
This  Court  will  not  presume  a  state  of  facts  in  order  to  find  error,  but 
every  presumption  will  be  made  in  favor  of  the  ruling  of  the  court 
below. 

Idem— Bill  op  Exceptions  must  show  what  Evidence. — In  order  to  ena- 
ble this  Court  to  determine  whether  instructions  asked  for  and  refused 
are  correct,  there  must  be  a  proper  bill  of  exceptions,  embodying  suffi- 
cient of  the  evidence,  or  a  statement  that  some  evidence  had  l)een  given, 
upon  the  points  upon  which  instructions  are  asked,  in  order  to  show 
whether  they  were  applicable  to  the  case. 

Appeal  from  Umatilla  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  H.  Reed  and  R.  P.  Boise,  for  Appellants. 

Lucian  Evaria  and  Thayer  &  Williams,  for  Bespondent. 

By  the  Court,  Burnett,  J. : 

This  is  an  action  of  replevin  brought  by  the  respondent 
in  the  Circuit  Court  for  Umatilla  County  to  recover  the 
possession  of  certain  personal  property  described  in  the 
complaint,  and  consisting  of  one  wagon,  one  horse,  set  of 
harness,  mowing  machine  and  one  sulky,  and  for  fifty  dol- 
lars damages  for  the  detention  of  the  same. 

The  complaint  alleges  that  the  respondent  is  the  owner  of 
the  property  above  described,  and  that  on  the  10th  day  of 
September,  1872,  in  Umatilla  County,  Oregon,  the  defend- 
ants wrongfully  took  said  goods  and  chattels  from  the  pos- 
session of  the  plaintiflf.  Afterward  the  respondent  filed 
a  supplemental  complaint  alleging  some  additional  facts, 
upon  which  he  increased  his  claim  for  damages  from  fifty 
dollars  to  two  thousand  dollars. 


\ 
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Defendants  answered  denying  the  allegations  of  the  com- 
plaint, and  set  up  that  at  the  time  mentioned*  in  the  com- 
plaint, F.  M.  Crockett,  one  of  the  defendants,  was  clerk  of 
Umatilla  County,  and  S.  W.  Nye,  another  defendant,  was 
sheriff;  and  further,  that  prior  to  that  time,  the  defendant 
Fanning  and  the  plaintiff  had  entered  into  an  agreement  to 
submit  some  matters  of  difference  that  existed  between  them 
to  one  Augustus  Hill,  who  should  make  a  decision  in  writ- 
ing, which  was  to  be  entered  as  a  judgment  of  the  court;  that 
such  decision  was  made  and  entered,  by  which  he  found 
that  the  plaintiff  herein,  Bichards,  was  indebted  to  Fanning, 
one  of  the  defendants  herein,  in  the  sum  of  four  hundred  and 
eighty  dollars;  that  it  was  in  pursuance  of  and  by  virtue  of 
an  execution  bn  said  decision  that  the  defendant  Nye  seized 
the  property  in  question.  Then  follows  an  allegation  that 
said  decisions  and  the  proceedings  connected  therewith  had 
not  been  set  aside  by  any  judgment  of  the  court. 

The  plaintiff,  in  his  reply,  denies  that  he  entered  into  the 
agreement  set  up  in  the  answer;  denies  that  Hill  made  the 
decision  between  the  parties  as  set  up  in  the  answer,  and 
denies  that  any  judgment  was  entered  against  Fanning,  or 
that  any  execution,  regular  on  its  face,  was  issued,  or  that 
the  property  in  question  was  seized  or  sold  by  virtue  of  any 
such  execution. 

The  case  was  tried  by  a  jury,  and  a  verdict  returned  for 
the  respondent,  upon  which  he  had  judgment,  and  the 
appellant  brings  the  case  into  this  Court.  The  errors  as- 
signed by  the  appellant  in  his  notice  of  appeal  are  as 
follows : 

1.  Error  in  the  court  in  overruling  the  demurrer  to  the 
supplemental  complaint,  filed  May  2,  1873. 

2.  In  overruling  the  demurrer  to  the  amended  supplemen- 
tal complaint,  filed  May  30,  1873. 

3.  In  overruling  the  demurrer  to  the  second  amended 
supplemental  complaint,  ^led  October  31,  1873. 

4.  The  court  erred  in  refusing  the  second,  third,  fourth, 
sixth,  seventh  and  eighth  instructions,  asked  for  by  defend- 
ant; and  then  follows  a  copy  of  the  instructions  asked  for 
and  refused  by  the  court  below. 
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It  is  a  sufficient  answer  to  the  first  aud  second  assignments 
of  error,  to  say  that  tlie  court  sustained  the  demurrers  refer- 
red to  therein.  As  to  the  third  assignment,  the  appellants, 
by  answering,  waived  the  objections  raised  by  their  demur- 
rer, and  cannot  be  heard  upon  them  now. 

The  principal  question  arises  in  respect  to  the  instructions 
asked  for  by  the  appellant  in  the  court  below,  which  were 
refused.  It  is  claimed,  by  counsel  for  respondent,  that  the 
exceptions  to  the  ruling  of  the  court  below,  are  not  suffi- 
ciently definite  to  bring  the  errors  complained  of  before  this 
Court  for  review,  and  we  think  in  that  he  is  correct. 

The  bill  of  exceptions,  after  reciting  that  issue  had  been 
joined  between  the  parties,  and  a  jury  impaneled  to  try  the 
cause,  further  states,  "And,  upon  the  trial  of 'the  issue,  the 
defendants,  by  their  counsel,  to  maintain  and  support  the 
said  issue  on  their  part,  requested  the  court  to  instruct  the 
jury  as  follows."  Following  this  is  a  list  of  instructions, 
eight  in  number,  and  then  follows  this  language:  ''And  the 
said  court  then  and  there  gave  to  the  jury  the  above  instnic- 
tions,  numbered  1  and  5,  and  refused  and  failed  to  give  to 
the  jury  the  instructions  above  numbered  2,  3,  4,  6,  7  and  8, 
and  each  and  all  of  them;  and  the  said  jury,  after  retiring  a 
short  time  for  deliberation,  returned  into  court  and  then 
and  there  gave  their  verdict,"  etc.  To  which  refusal  of  the 
court,  to  give  the  instructions  mentioned,  the  defendant,  C. 
O.  Fanning,  at  the  time  excepted.  It  does  not  appear 
whether  the  exceptions  were  taken  before  the  verdict  was 
returned  or  not.  This  is  hardly  more  than  a  general  excep- 
tion, and  if  any  one  of  the  instructions  was  incorrect,  this 
mode  of  excepting  would  be  insufficient.  (34  N.  Y.  247; 
18Ind.  184.) 

In  43  N.  T.,  558,  it  is  said:  "The  attention  of  the  court 
should  be  drawn  to  each  instruction,  and  each  should  be 
the  subject  of  a  specific  ruling  by  the  judge,  and  a  specific 
exception  by  the  party."  •  But,  conceding  the  exceptions  to 
be  sufficient  to  bring  the  ruling  of  the  court  below,  on  each 
request,  before  this  Court,  there  is  no  evidence  in  the  bill 
of  exceptions  to  show  whether  the  instructions  asked  for 
were  pertinent  to  the  case  or  not.     All  the  material  issues. 
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tendered  in  the  pleadings,  are  controverted,  and  the  bill  of 
exceptions  ought  to  show  what  the  evidence  was,  on  the 
points  upon  which  instructions  were  asked,  or  that  some 
evidence  on  said  points  had  been  given,  so  that  the  court 
can  see  whether  the  instructions  asked  for  were  applicable 
to  the  case  made  by  the  evidence  or  not,  and  the  court 
should  refuse  to  instruct  the  jury  on  abstract  questions  of 
law.     (2  Cal.  39;  9  Cal.  353.) 

Whether  an  instruction,  giving  the  general  rule  without 
qualification,  be  proper  or  not,  depends  upon  the  facts  in 
proof.     (15  Cal.  476.) 

In  the  case  of  Hannan  v.  Hah  (7  Iowa,  153),  the  court,  in 
passing  upon  a  similar  question,  uses  the  following  language: 
*'A  third  objection  relates  to  the  instructions  asked  by  the 
defendants,  and  refused.  As  to  the  correctness  of  these 
instructions,  in  a  case  to  which  they  would  be  applicable, 
we  intimate  no  opinion.  They  were  all  refused  by  the 
court,  and  we  can  conceive  of  a  state  of  case  in  which  this 
refusal  would  be  proper.  No  part  of  the  testimony  is  before 
us,  nor  anything  to  show  that  the  instructions,  as  asked, 
were  applicable  to  the  case  as  it  stood  upon  the  proof. 
Under  such  circumstances,  we  cannot  say  that  the  court 
below  erred  in  refusing  them." 

It  was  claimed  by  counsel  for  the  appellant  that  if  the 
sheiiflf  could  justify  under  the  process  he  held,  that  would 
be  a  complete  defense  for  the  other  defendants,  but  the 
allegation  of  his  having  a  legal  process  is  denied  in  the 
pleadings,  and  there  is  no  evidence  to  show  how  the 
property  was  taken.  The  declaration  is  replevin  in  the 
cepit;  defense  non  cepU, 

The  jury  found  against  the  defendant  Fanning  alone,  and 
it  must  be  presumed  that  the  evidence  warranted  the  ver- 
dict. If  the  bill  of  exceptions  had  shown  that  there  was 
evidence  given  on  the  trial  tending  to  showjthat  Fanning 
was  induced  to  take  the  property  in  question,  by  the  acts 
and  representations  of  Bichards,  then  the  fourth  instruction 
would  be  correct;  but  we  cannot  presume  that  any  such 
testimony  was  given  in  the  absence  of  anything  in  the  bill 
of  exceptions  showing  that  such  testimony  was  given,  or  of 
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any  statement  of  the  evidence  as  required  by  the  statute. 
Where  an  instruction  is  refused,  the  correctness  or  incor- 
rectness of  which  depends  on  circumstances  not  disclosed 
in  the  record,  its  applicability  will  not  be  presumed.  The 
party  complaining  must  show  its  relevancy  affirmatively. 
(1  Iowa,  456;  5  Id.  271;  3  Id.  463.) 

The  bill  of  exceptions  does  not  disclose  any  error  which 
would  justify  this  Court  in  reversing  the  judgment  of  the 
court  below.     It  is  therefore  affirmed. 

;    6   MO  

I    8      74  

16       9 

18*  848  ' 

1—^3^  S.  H.  OLIVER.  Appellant,  v.  JAMES  HARVEY, 

41  ^  Respondent. 

45      91  NOTIOE   OF  AfPKAL — ^PaBTXEB  cannot  WaIVB,   80   AS  TO  GIYE  JuBIBDICTION. — 

The  service  and  filing  the  notice  of  appeal  is  indispenstible  in  order  to 
give  this  Court  jurisdiction.  A  waiver  of  the  filing  by  the  stipalation 
of  the  parties  is  not  the  equivalent  of  the  filing  of  the  notice.  Consent, 
though  it  may  waive  error,  cannot  confer  jurisdiction. 

Appeal  from  Benton  County. 

This  is  a  motion  interposed  by  respondent's  counsel  to 
dismiss  the  appeal,  for  the  reason  that  the  notice  is  defect- 
ive and  insufficient.     The  notice  is  as  follows : 

**  In  the  Supreme  Court  of  the  State  of  Oregon. 
S.  H.  Oliver,  Plaintiff  and  Appellant, 

V. 

Jas^s  Habvet,  Defendant  and  Eespondent. 

**2b  James  Harvey,  or  his  attorneys  of  record: 

''You  will  please  take  notice  that  the  above-named  S.  H. 
Oliver  appeals  from  the  judgment  of  the  Circuit  Court  of 
said  county,  rendered  at  the  November  term  thereof  for  the 
year  1873,  against  this  appellant  for  costs,  and  in  favor  of 
the  said  James  Harvey,  respondent  herein,  to  the  Supreme 
Court  of  the  State  of  Oregon." 

There  is  also  a  stipulation,  signed  by  the  counsel  for  the 
respective  parties,  continuing  this  cause  from  the  last 
August  term  of  this  Court  until  this  term. 
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jB.  S,  Slrahan,  for  the  motion. 
F,  A,  Ckenoiveth,  contra. 

By  the  Court,  Prim,  J. : 

The  notice  of  appeal,  as  has  often  been  decided  by  this 
Court,  should  describe  the  judgment  appealed  from  with 
sufficient  certainty  to  enable  all  the  parties  interested  in 
the  matter  to  know  definitely  what  judgment  is  appealed 
from.  The  judgment  in  this  notice  is  described  as  having 
been  rendered  in  the  Circuit  Court  of  "said  county."  No 
county  had  been  mentioned  and  previously  referred  to,  and 
from  the  caption  it  could  only  be  gathered  that  the  paper 
referred  to  some  proceeding  in  the  Supreme  Court.  We 
think  it  too  indefinite,  and  cannot  extend  the  jurisdiction 
of  this  Court  over  the  respondent. 

It  was  argued  by  counsel  that  the  general  appearance  and 
stipulation  mentioned  in  the  statement  gave  this  Court  ju- 
risdiction, notwithstanding  the  defect  in  the  jQotice  of  ap- 
peal. To  this  proposition  we  cannot  assent.  By  the  Code, 
g  525,  "a  judgment  or  decree  may  be  reviewed  as  prescribed 
in  this  title,  and  not  otherwise." 

Section  527  provides  that  "an  appeal  shall  be  taken  and 
perfected  in  the  manner  prescribed  in  this  section,  and  not 
otherwise.  The  appellant  shall  cause  a  notice  to  be  served 
on  the  adverse  party,  and  file  the  original  with  proof  of 
service  indorsed  thereon  with  the  clerk  where  the  judgment 
or  decree  is  entered."  This  is  the  only  mode  prescribed  in 
which  an  appeal  can  be  taken  to  the  Supreme  Court.  The 
set-vice  and  filing  the  notice  of  appeal  is  indispensable  in 
order  to  enable  the  appellate  court  to  obtain  jurisdiction  of 
the  cause.  A  waiver  of  the  filing  by  the  stipulation  of  the 
parties  is  not  the  equivalent  of  the  filing  of  the  notice;  for 
consent,  though  it  may  waive  error,  cannot  confer  jurisdic- 
tion. 

This  view  is  fully  sustained  in  Bonds  v.  HicJcman  (29  Cal. 
460).  That  was  a  case  where  the  parties  undertook  by 
stipulation  to  waive  the  filing  and  service  of  the  notice  un- 
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der  a  statute  exactly  like  ours.     We  are  therefore  of  opinion 
that  the  motion  should  be  granted. 
Appeal  dismissed. 


THE  CITY  OF  POETLAND,  Respondent,  v.  CHAS.'T. 
KAMM,  Minor,  by  WM.  S.  LADD,  Guardian  ad  litem, 
Appellant. 

Appeal  can  only  bb  Taken  fbom  the  whole  Judoment,  in  what  Gases. — 
Where  an  appeal  is  taken  to  the  Circuit  Court  from  a  judgment  of  the 
City  Council  in  the  assessment  of  damages  and  benefits,  under  the  act 
of  December  19, 1865,  entitled  **  An  Act  to  authorize  the  city  of  Portland 
to  open,  lay  out  and  widen  streets  and  alleys,  and  to  appropriate  private 
property  therefor/'  such  appeal  cannot  be  taken  from  a  part  of  the  judg> 
ment;  but  must  be  taken  from  the  whole  thereof,  and  the  trial  in  the  ap- 
pellate court  must  be  de  novo, 

Yebdict — Must  State  the  sum  of  Damages  and  Benefits  Sepahately. — In 
actions  brought  under  the  act  of  December  19,  1865,  to  authorize  the 
city  of  Portland  to  lay  out  streets,  etc.,  a  yerdict  which  finds  generally 
is  insufficient.  The  verdict  must  state  the  sum  of  the  beLefits  and  of 
the  damages  separately,  or  at  least  show  the  sum  of  the  difference  be- 
tween them. 

JuBOR — Taxpayer  not  Competent,  in  what  class  of  Casks.— In  an  action  to 
recover  damages  brought  under  the  act  of  December  19, 1865,  to  authorize 
the  city  of  Portland  to  lay  out  streets,  etc.,  a  taxpayer  within  the  said  city 
of  Portland  is  not  competent  as  a  juror  when  challenged  for  implied 
bias. 

Appeal  from  Multnomah  County. 

This  cause  originated  in  a  proceeding  by  the  Common 
Council  of  the  city  of  Portland  for  the  extension  of  West 
Main  street  upon  the  premises  of  defendant  Kamm. 

The  proceeding  was  instituted  under  the  provisions  of  an 
act  of  the  Legislative  Assembly,  approved  December  19, 
1865,  entitled  **  An  Act  to  authorize  the  city  of  Portland  to 
open,  lay  out  and  widen  streets  and  alleys,  and  to  appro- 
priate private  property  therefor." 

Under  the  provisions  of  g  3  of  said  act  three  viewers 
were  appointed  to  assess  the  damages  and  benefits  resulting 
to  adjacent  landholders  on  the  line  of  the  proposed  exten- 
sion of  said  street,  and  were  directed  to  report  how  much 
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less  valuable,  if  any,  such  lands  would  be  by  reason  of  such 
locution  of  said  street. 

Said  viewers  reported  to  said  Common  Council  that  the 
damages  to  defendant's  lands  caused  by  the  location  of  said 
street  thereon  amounted  to  the  sum  of  one  thousand  seven 
hundred  dollars  in  gold  coin,  and  that  the  resulting  benefits 
to  the  remaining  portion  of  defendant's  land  adjacent  to  said 
proposed  street  was  one  thousand  seven  hundred  dollars  in 
gold  coin.  The  report  of  said  viewers  was  approved  by  the 
Common  Council  of  said  city,  and  defendant,  being  dissat- 
isfied with  the  assessment  of  benefits  charged  against  him 
by  the  report  of  said  viewers,  appealed  therefrom  to  the  Cir- 
cuit Court  for  Multnomah  County. 

Upon  the  trial  of  the  cause  on  appeal  by  said  Circuit 
Court,  the  jury  returned  a  verdict  in  the  following  words : 

**We,  the  jury  in  the  above-entitled  cause,  find  for  the 

plaintiff. 

*' J.  W.  Murray, 

*•  Foreman. 
-June  10,  1874." 

Thereupon  defendant  filed  his  motion  for  a  new  trial, 
which,  after  argument,  was  overruled  by  the  court,  and  de- 
fendant appeals  to  this  Court.         «      r 

A  statement  of  the  errors  relied  upon  in  the  appeal  is  con- 
tained in  the  opinion  of  the  Court. 

Nm'ilmp  &  Gilbert,  for  Appellant. 
A.  C.  GibbSy  for  Respondent. 

By  the  Court,  Bonham,  C.  J. : 

The  act  of  December  19, 1865,  referred  to  in  the  statement 
of  the  facts  in  this  case,  authorizes  the  Common  Council 
of  the  city  of  Portland  *'to  open,  lay  out,  establish  and 
widen  streets  and  alleys,  and  to  appropriate  private  prop- 
erty for  that  purpose."     (Sec.  1,  p.  50,  Portland  Charter.) 

Section  two  of  said  act  provides  for  a  survey  by  the  city 
surveyor  of  the  line  of  the  street  or  alley  proposed  to  be 
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located  or  widened,  and  requires  him  to  report  a  plat  and 
description  thereof  to  the  Common  Council. 

Section  three  of  said  act  authorizes  the  Common  Council 
to  appoint  three  disinterested.viewers  to  assess  damages  and 
benefits  resulting  to  the  owners  of  real  estate  contiguous  to 
said  proposed  street. 

Section  four  provides  the  manner  of  proceeding  by  said 
viewers,  and  requires  them  '^to  assess  and  determine  how 
much  less  valuable,  if  any,  such  lands  *  t  *  *  will  be 
rendered  by  the  laying  out,  establishing  or  widening  of  such 
street  or  alley,''  through  or  over  the  same.  It  also  provides 
for  assessing  the  benefits  accruing  to  the  owners  of  land 
fronting  on  said  proposed  street,  but  not  passed  over  or 
occupied  by  the  same;  which  benefits  it  is  declared  shall 
be  a  lien  or  charge  upon  the  land  of  the  owners  thereof  so 
benefited.  This  section  also  provides  for  the  payment  of 
the  benefits  assessed  to  landholders  whose. lands  fronton 
such  proposed  street,  into  a  fund  to  be  applied  to  the  pay- 
ment of  damages  for  lands  occupied  by  such  street. 

Section  five  provides  that  the  Common  Council  may  set 
aside  the  report  of  such  viewers  if  such  council  is  not  sat- 
isfied with  their  assessment  of  damages  and  benefits. 

Section  six  makes  i^  the  duty  of  the  Common  Council,  if 
no  appeal  be  taken  within  the  time  allowed,  or  if  an  appeal 
be  taken  from  the  assessment  of  damages  or  benefits,  then 
after  the  same  shall  have  been  determined,  to  make  an  ap- 
propriation to  pay  all  damages  and  costs  that  may  have  been 
awarded,  and  to  order  warrants  to  issue  for  the  same,  pay- 
able out  of  the  fuiid  to  be  provided  therefor;  and  decL'ires 
that,  ''as  soon  thereafter  as  the  full  amount  of  such  appro- 
priation shall  be  in  the  city  treasury,  subject  to  such 
warrants,  and  the  amounts  respectively  assessed  shall  be 
tendered  to  the  parties  entitled  to  the  same,  such  property 
shall  be  deemed  appropriated  for  the  purposes  of  such 
street  or  alley,  and  not  otherwise." 

Section  seven  of  said  act  gives,  in  express  terms,  the  right 
of  appeal  by  any  person  dissatisfied  with  the  assessment  of 
benefits  and  damages,  to  the  Circuit  Court  for  Multnomah 
County. 
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Section  eight  provides  the  time  and  manner  of  taking  the 
aQpeal. 

Section  nine  provides  that  such  appeal  to  the  Circuit 
Court  shall  be  heard  and  determined  as  an  action  at  law; 
that  the  jury  shall  view  the  premises  and  assess  and  deter- 
mine by  their  verdict  how  much  less  valuable,  if  any,  each 
lot  or  part  thereof,  with  the  improvements,  may  be  rendered 
by  the  location  or  widening  of  such  street  or  alley;  and  such 
jury  is  also  required  to  assess  and  determine  the  value  of 
the  resulting  benefits  to  lands  fronting  on  such  proposed 
street,  when  the  same  has  been  appealed  from;  but  the  jury 
shall  not.reassess  any  damages  or  benefits  unappealed  from. 

Section  ten  provides  that  if  the  appellants,  or  any  of  them, 
fail  to  recover  greater  damages  or  a  more  favorable  assess- 
ment as  to  benefits  than  was  allowed  by  the  viewers,  judg- 
ment shall  be  rendered  against  such  appellant  for  the  costs 
of  appeal  and  for  the  amount  of  benefits  assessed  by  such 
jury  against  such  appellants,  and  that  judgment  shall  also 
be  rendered  against  the  city  for  the  amount  of  damages 
allowed  to  such  appellant  where  the  question  of  damages  is 
involved  in  the  appeal. 

The  foregoing  are  all  the  provisions  of  the  act  of  Decem- 
ber, 1865,  which  it  is  necessary  to  consider  with  reference 
to  the  questions  involved  in  this  appeal.  While  the  phrase- 
ology of  the  act  is  certainly  subject  to  criticism  on  account 
of  the  obscurity  in  which  its  terms  and  requirements  are  in- 
volved, yet  we  think  a  careful  examination  of  the  same  will 
disclose  the  intention  of  the  law-maker  in  its  enactment. 

Counsel  for  appellant  in  this  case  claims  that  where  the 
viewers  appointed  by  the  Common  Council  assess  damages 
and  benefits  to  the  same  person,  as  was  done  in  defendant's 
case,  such  defendant  is  authorized  by  the  act  referred  to  (g  9, 
p.  56,  of  Portland  Charter),  to  appeal  from  the  one  and  allow 
the  other  to  stand.  Hence  appellant  in  this  case  gave  notice 
to  respondent  that  he  appealed  from  the  assessment  of 
benejUs  only,  and  he  therefore  insists  that  the  only  question 
for  the  jury  in  the  appellate  court  to  determine  was  whether 
the  assessment  against  appellant  of  11700,  as  benefits,  should 
stand  as  the  true  value  of  benefits,  and  that  the  assess- 
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xnent  in  appellant's  favor,  by  said  viewers,  of  $1?00  as 
damages,'  should^  not  be  considered  or  disturbed  by  the 
jury  in  the  appellate  court.  .  We  think  that  this  construc- 
tion of  the  act  referred  to  is  not  warranted  by  the  language 
of  §  9,  which  is  relied  upon  in  support  of  that  view.  In 
that  section  it  is  declared  that  no  benefits  or  damages  not 
appealed  from  shall  be  reassessed  by  the  jury  in  the  appel- 
late court. 

This  language,  we  think,  refers  only  to  persons  owning 
lands  abutting  on  or  occupied  by  the  proposed  street  for  or 
against  whom  benefits  or  damages,  or  botli,  have  been  as- 
sessed by  the  viewers,  but  which  persons  have  not  appealed 
at  all  from  such  assessment.  Subdivision  3,  of  §  536,  page 
222,  of  the  Civil  Code,  declares  that  "upon  an  appeal  to 
the  Circuit  Court  the  manner  of  proceeding  thereafter  is 
the  same  as  if  the  action  or  suit  hud  been  commenced  in 
said  court."  In  such  case  the  decision  and  determination 
of  the  court  below  is  vacated  or  merged  in  the  judgment  of 
the  appellate  court,  and  it  is  to  this  judgment  that  the 
parties  must  look  for  the  determination  of  their  rights  in 
controversy.  We  think  that  in  this  case  the  trial  in  the  ap- 
pellate court  should  be  had  de  novo,  as  upon  appeal  from  a 
justice^s  court. 

In  an  appeal  to  the  Supreme  Court  from  a  judgment  in  an 
action  at  law  the  appelhint  may  appeal  from  the  judgment, 
or  some  specified  part  thereof  (Civ.  Code,  §  527),  but  in  a 
proceeding  like  this  the  appellant  cannot  appeal  from  a  part 
of  the  judgment  of  the  municipal  authorities  and  allow  the 
remainder  thereof  to  stand.  He  must  appeal  from  the  loliole 
thereof,  and  in  the  appellate  court  the  wlwle  case  must  be 
tried  anew  on  substantially  the  same  issues  as  in  the  court 
below.  The  Circuit  Court,  then,  did  not  eiT  in  instructing  the 
jury  that  in  considering  of  their  verdict  they  must  take  into 
consideration  both  the  question  of  damages  and  benefits. 

Appellant  claims  by  his  third  assignment  of  error  that  the 
verdict  of  the  jury  is  contrary  to  law,  because  it  is  not  therein 
determined  how  much  less  valuable,  if  any,  defendant's  land 
would  be  rendered  by  the  extension  of  **  West  Main  street," 
as  proposed,  nor  did  said  jury  by  their  verdict  determine  the 
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amount  of  benefits  which  would  result  to  defendant  by  rea- 
son of  the  extension  and  opening  of  said  street,  nor  the 
amount  of  such  benefits  in  excess  of  the  damages. 

The  verdict  of  the  jury,  as  has  been  observed,  is  in  these 
words:  "We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff." 

This  verdict  is  indefinite  and  insufficient,  for  the  reason 
that  it  does  not  determine  the  matters  at  issue  between  the 
parties.  It  does  not  inform  us  how  much  the  defendant  was 
damaged,  nor  how  much  he  was  benefited  by  the  extension 
of  said  street. 

A  verdict,  although  informal,  is  sufficient  when  it  informs 
the  court  what  judgment  ought  to  be  rendered  in  the  case. 
And  it  is  claimed  by  counsel  for  respondent  that  the  verdict 
in  this  case  shows  that  the  jury  either  intended  to  affirm  the 
judgment  of  the  viewers,  that  the  benefits  and  damages  each 
amounted  to  the  sum  of  $1,700;  or  at  least  that  they  intended 
to  find  that  the  damages  were  fully  and  evenly  offset  by  the 
benefits.  But  this  will  not  do.  The  jury  must  furnish  to 
the  parties  and  the  court  a  definite  and  tangible  conclusion 
of  the  issues  as  adjudged  by  them  from  the  evidence;  and 
must  state  the  sum  of  the  benefits,  and  of  the  damages,  sep* 
arately,  or  at  least  show  the  sum  of  the  difference  between 
them.  If  it  could  be  claimed  that  a  verdict  in  favor  of  the 
plaintiffs  operates  as  an  affirmance  of  the  assessment  of  the 
viewers,  leaving  it  to  stand  undisturbed,  then  the  verdict  in 
this  case  might  be  held  sufficient.  But,  by  the  appeal  and 
trial  anew  in  the  Circuit  Court,  the  decision  of  the  viewers 
has  been  annulled  and  set  aside,  while  the  jury  in  the  Cir- 
cuit Court  undertake  to  find  generally  in  favor  of  the  plaintiff 
and  against  the  defendant,  without  making  such  findings  as 
would  respond  to  the  issues  in  the  cause,  or  enable  the  court 
to  render  judgment.  We  think  that  the  court  below  erred 
in  receiving  the  verdict  of  the  jury,  and  entering  judgment 
thereon  against  the  defendant  for  costs. 

We  think,  also,  that  the  court  below  erred  in  permitting 
J.  B.  Kellogg,  a  resident  and  taxpayer  in  the  city  of  Port- 
land, to  sit  as  a  juror  in  this  case,  when  challenged  by  de- 
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fendant  for  implied  bias,  under  the  provisions  of  subdi- 
vision 4  of  g  184  of  the  Code. 

Counsel  for  respondent  claims  that  Kellogg  does  not 
come  within  the  rule  of  Ganiaon  v.  The  City  of  Pm-tlaiid  (2 
Or.  123),  for  the  reason  that  the  city  of  Portland,  in  the 
matter  of  the  extension  of  "West  Main  street,"  had  pro- 
vided a  fund  from  the  assessment  of  benefits  to  adjacent 
land-owners  equal  to  the  total  amount  of  damages  assessed. 
And  while  it  is  true  that  by  a  somewhat  remarkable  coin- 
cidence, the  viewers  appointed  by  the  city  of  Portland  to 
assess  the  benefits  and  damages  resulting  to  adjacent  land- 
owners on  the  line  of  said  proposed  street  found  that  the 
aggregate  sum  of  damages  was  $6000,  and  the  total  benefits 
$6000,  yet  this  would  not  have  relieved  Kellogg,  as  a  tax- 
payer in  the  city  of  Portland,  from  his  liability  as  such  to 
be  called  upon  to  contribute,  if  the  jury  had  found  in  favor 
of  the  defendant  that  his  damages  exceeded  his  benefits. 
The  act  of  December  19,  1866,  does  not  contemplate  or 
provide  that  a  fund  shall  be  raised  by  the  assessment  of 
benefits  adequate  to  the  payment  of  all  damages  which  may 
be  aUowed  to  land-owners  on  the  line  of  a  proposed  new 
street  or  alley,  and  if  it  did,  it  would  certainly  be  a  very 
peculiar  and,  in  many  cases,  a  very  inequitable  provision. 

In  the  case  above  cited  (Ganiaon  v.  The  City  of  PorAaud), 
the  plaintiff  sued  the  city  to  recover  for  injuries  sustained 
by  falling  into  a  pit  or  unfinished  cistern  which  had  been 
left  open  without  any  light  or  guards  to  warn  pedestrians 
of  the  danger. 

In  passing  upon  the  question  of  the  competency  of  a 
juror,  who  was  a  resident  and  taxpayer  of  the  city,  to  sit  in 
the  trial  of  said  cause,  the  Court  say:  "The  Code  (g  184, 
Subd.  4)  leaves  the  question  of  what  is  a  disqualifying  in- 
terest to  the  common-law  rule,  and  it  must  therefore  be 
intei-preted  in  the  light  of  adjudicated  cases.  The  theory 
of  a  trial  by  jury  is  that  the  jurors  shall  stand  absolutely 
indifierent  between  the  parties  litigant;  that  they  shall  be 
as  free  from  interest  or  prejudice  as  it  is  possible  for  hu- 
manity to  be.  The  authorities  are  numerous  and  uniform 
to  the  effect  that  an  interest  in  the  event  of  the  suit,  though 
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small  and  remote,  disqualifies  the  juror.  The  jurors  set 
aside  by  the  court,  being  taxpayers,  were  directly  responsi- 
ble for  a  ratable  proportion  of  whatever  verdict  might  be 
rendered  against  the  city.  The  ruling  of  the  court  below 
was  in  conformity  with  the  current  of  authorities  and  right." 
{JVood  V.  Stoddardy  2  John.  194;  Russell  v.  Hamilton,  2  8cam- 
mon,  56;  Bailey  v.  The  Toion  of  Trumhully  31  Conn.  581;  2 
Graham  &  Waterman  on  New  Trials,  p.  240,  et  seq.) 

Of  course  it  might  be  suggested,  that  in  prosecutions  for 
fines  and  forfeitures,  every  taxpayer  in  the  State  might  have 
a  remote  pecuniary  interest  in  the  event  of  the  action, 
which,  by  a  strict  adherence  to  the  rule,  would  exclude  him 
from  sitting  as  a  juror  in  such  case;  and  in  cases  where  a 
county  is  a  party,  it  might  be  claimed  that  all  taxpayers  of 
the  county  would  be  disqualified,  and  that  such  ruling  would 
necessarily  result  in  great  inconvenience.  To  these  objec- 
tions we  answer  that  we  only  pass  upon  the  question  pre- 
sented by  the  transcript  in  this  case.  In  this  case  jurors 
might  have  been  obtained  outside  of  the  corporate  limits 
of  the  city  of  Portland  and  within  Multnomah  County, 
against  whom  the  objection  of  interest  in  the  event  of  the 
action  could  not  have  been  urged. 

While  it  is  true  that  the  common  law  rule  touching  the 
incompetency  of  witnesses,  on  account  of  having  an  interest 
in  the  event  of  the  action  or  suit,  has  been  almost  entirely 
overthrown  by  our  statute,  yet  the  rule  disqualifying  jurors, 
for  the  same  reason,  we  think,  has  with  unquestionable 
wisdom  and  propriety  been  suffered  by  our  law-makers  to 
remain  intact.  It  is  certainly  a  great  safeguard  and  pro- 
tection to  our  boasted  right  of  trial  by  jury,  in  both  crim- 
inal and  civil  cases,  that  jurors  should  be  secured,  as  free 
as  it  is  possible  in  the  nature  of  things  for  them  to  be, 
from  both  actual  or  implied  bias  in  the  event  of  the  suit,  as 
well  as  in  relation  to  the  parties  litigant. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  directed  to  be  remanded  to  the  court  below  for  a  new 
trial. 


Vol.  v.— 24 
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DETKBMINKD  IN  THB 


Supreme  Court, 


JULY  TERM,  1875. 


THE  DOUGLAS  COUNTY  KOAD  COMPANY,  Appel- 
lant, V.  THE  COUNTY  OF  DOUGLAS,  THE 
COUNTY  COURT  OF  DOUGLAS  COUNTY,  and 
THE  CANYONVILLE  AND  GALESVILLE  ROAD 
COMPANY,  Respondents. 

BeCOBDB   of  CoUWTY  CoXTBTS — SUPEBVISOBT    CONTBOL   OYEB   BY   THB    OlBCUIT 

GouBT,  HOW  EzEBCisED. — The  failure  of  the  proper  officer  of  an  inferior 
court  to  record  the  proceedings  of  such  court,  can  only  be  remedied  by 
proceedings  to  complete  the  record.  The  supervisory  control  exercised 
by  the  Circuit  Court  in  such  cases,  as  a  general  rule,  is  by  mandamus, 
the  writ  of  review,  or  on  appeal. 

Appeal  from  Douglas  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
JF.  W.  Thayer  and  E.  C.  Bronaugh^  for  Appellant, 
J.  F.  Watson  and  W.  B.  WiUis,  for  Respondents. 

By  the  Court,  Shattuck,  J. : 

This  suit,  coming  before  the  Court  upon  complaint  and  de- 
murrer, presents  the  same  question  decided  by  this  Court  at 
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the  December  Tenn,  1874,  in  the  case  of  T?ie  Douglas  County 
Bead  Company  v.  AbraJiams  et  al.^ — whether  the  alleged 
contract  or  agreement  between  the  County  Court  of  Douglas 
County,  and  the  Douglas  County  Boad  Company,  of  date 
April  10,  1874,  is  enforceable,  or  can  be  made  available 
in  the  form  and  condition  in  which  the  record  of  the  County 
Court  of  Douglas  County,  relating  to  the  matter,  has  been 
left — and,  though  all  the  members  of  the  Court,  in  that  case, 
did  not  concur  in  the  decision  and  opinion  given,  yet  that 
decision  must  stand  as  the  decision  of  the  Court,  and,  so  far 
as  the  two  cases  are  similar,  must  control  this  case. 

There  are  added,  however,  in  this  case,  allegations  con- 
cerning the  proceedings  in  the  County  Court  of  Douglas 
County,  upon  which  the  Circuit  Court  was  asked  to  exercise 
a  supervisory  control  over  the  County  Court  by  injunction, 
and  by  decree,  in  the  nature  of  specific  performance.  It  is 
not  pretended  that  if  the  appellant's  contract  had  been  duly 
recorded,  and  a  record  of  its  aathorization  duly  made  in  the 
County  Court,  the  proceeding  for  injunction  against  the 
rival  company  (the  Galesville  and  Canyonville  Boad  Com- 
pany), might  not  be  sustained,  no  valid  defense  on  other 
grounds  being  made;  and  it  was  more  than  intimated  by 
this  Court,  in  the  case  above  alluded  to,  at  the  December 
Term,  1874,  tlfat  the  proper  remedy  for  the  party,  if  there 
was  any  at  all,  was  some  proceeding  to  have  the  record  of 
the  County  Court  completed. 

This  cannot  be  done  by  injunction,  or  suit  in  equity. 
The  supervisory  control  exercised  by  the  Circuit  Court,  as 
a  general  rule,  is  to  be  exercised  by  mandamus,  the  writ  of 
review,  or  an  appeal;  and  this  case  furnishes  no  exception 
to  this  general  rule. 

We  think  the  decree  of  the  Circuit  Court  should  be 
affirmed. 


July,  1875.]     State  of  Oregon  v.  Chubch.  375 

statement  of  Facts. 

STATE  OF  OREGON  ex  rel.  J.  W.  CHUEOH,  Appel- 
lant, V.  M.  DUSTIN,  Respondent. 

Pleading — Complaint  in  Actions  to  Tbt  the  Bight  to  an  Offigb. — A 
coxuplaint-iB  insTifficient  in  law,  in  a  proceeding  nnder  $  354  of  the  Civil 
Code,  to  have  an  officer  adjudged  disqualified  or  ineligible  to  hold  an 
office,  nnder  the  laws  of  this  State,  on  aoconnt  of  having  promised  to 
reward  a  voter,  unless  it  appears  affirmatively  that  snoh  promise,  if  per- 
formed, would  inure  to  the  benefit  of  such  voter. 

Idem — What  will  Constitute  an  Opfeb  of  a  Bkwabd. — A  promise  by  a 
candidate  for  the  office  of  county  judge,  made  to  the  voters  of  his 
county,  prior  to  his  election,  that  he  will,  if  elected,  pay  into  the  county 
treasury  two  hundred  dollars  per  annum  of  his  salary  as  judge,  is  not 
an  offer  to  reward  a  voter,  under  $  7,  Art.  2,  of  our  State  Constitution, 
Tfnless  it  also  appears  that  the  voters  influenced  by  such  offer  were  tax- 
payers in  such  county,  or  would  in  some  way  be  benefited  by  the  per- 
formance of  such  offer. 

Appeal  from  Grant  County. 

This  is  a  proceeding  under  §  354  of  the  Civil  Code,  for 
the  purpose  of  having  the  respondent  adjudged  ineligible 
to  hold  the  office  of  county  judge  of  Grant  County,  and  to 
have  him  ousted  therefrom. 

It  is  alleged  in  the  complaint,  in  substance,  that  at  the 
June  election,  1874,  the  relator,  the  respondent,  and  Eli 
Lester  were  candidates  for  county  judge  of  Grant  County; 
that  the  respondent  received  two  hundred  and  seventy-six 
votes;  the  relator,  two  hundred  and  seventeen;  and  Lester, 
one  hundred  and  six;  that  at  such  election  the  respondent 
induced  seventy  voters  to  vote  for  him,  upon  the  promise 
that,  if  he  was  elected  to  the  office  of  county  judge,  he 
would  pay  two  hundred  dollars  per  annum  out  of  his  salary 
(eight  hundred  dollars),  into  the  county  treasury  of  Grant 
County;  that  the  respondent  received  a  certificate  of  elec- 
tion, and  thereafter  usurped  the  office,  etc. 

The  respondent  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  judgment  ren- 
dered in  favor  of  respondent  for  his  costs,  from  which 
judgment  this  appeal  is  taken. 

B.  Whitten,  for  Appellant. 
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M.  Dttstiuy  in  person,  for  Bespoudent. 

By  the  Court,  Bonham,  C.  J. : 

Section  354  of  the  Civil  Code,  under  which  this  proceed- 
ing was  instituted,  declares  that  *'  an  action  at  law  may  be 
maintained  in  the  name  of  the  State,  upon  the  information 
of  the  prosecuting  attorney,  or  upon  the  relation  of  a 
private  party,  against  the  person  offending,  in  the  following 
cases : 

"1.  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or 
any  franchise  within  this  State,  or  any  office  in  a  corpora- 
tion, either  public  or  private,  created  or  formed  by  or  under 
the  authority  of  this  State." 

It  is  not  claimed  in  this  case  that  the  respondent  either 
bribed  or  offered  to  bribe,  or  reward  directly,  any  one  of 
the  seventy  voters  named  in  the  complaint;  but  it  is  claimed 
that  a  promise  to  reward  a  third  person,  whether  it  be  a 
natural  or  artificial  person,  would  be  within  the  spirit  of 
the  law,  and  would  embrace  the  mischief  which  it  is  intended 
to  obviate. 

Our  Criminal  Code  (g  627)  makes  it  a  felony  to  pay  or 
promise  to  pay  any  valuable  consideration,  or  thing  what- 
ever, to  influence  a  voter  to  vote  for  or  against  a  particular 
person,  at  any  legally  authorized  election  in  this  State,  and 
denounces  the  act  as  bribing  or  offering  to  bribe  a  voter. 

Section  7  of  Art.  2  of  our  State  Constitution  declares 
that  **  every  person  shall  be  disqualified  from  holding  office, 
during  the  term  for  which  he  may  have  been  elected,  who 
shall  have  given  or  offered  a  bribe,  threat,  or  reward  to 
procure  his  election." 

It  is  claimed  by  respondent  that  the  complaint,  in  any 
view  of  the  case,  fails  to  show  that  respondent  comes  either 
within  the  purview  of  g  627  of  the  Criminal  Code,  or  g  7 
of  Art.  2  of  our  State  Constitution,  hereinbefore  referred 
to,  for  the  reason  that  it  does  not  appear  from  the  complaint 
that  any  one  of  the  seventy  voters,  therein  referred  to  and 
named,  was  a  taxpayer  in  Grant  County. 

It  is  not  charged  that  the  respondent  has  actually  paid 
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into  tlie  treasury  of  Grant  County  any  part  of  Lis  salary  as 
county  judge,  under  the  promise  made  to  the  seventy  voters 
referred  to,  but  it  is  only  charged  that  he  promised  to  do 
so,  in  order  to  secure  their  votes. 

What  is  meant  by  the  term  "reward,"  as  used  in  the  Con- 
stitution, and  in  g  627  of  the  laws  referred  to?  Bunill 
defines  a  reward  to  mean  "compensation  or  remuneration 
for  services;  a  sum  of  money  paid  or  taken  for  doing  or 
forbearing  to  do  some  act." 

The  payment  of  stipulated  sums  of  money  into  the  county 
treasury  of  Grant  County,  by  the  respondent,  would  inure 
to  the  benefit  of  the  resident  property-holders  and  tax- 
payers of  that  county,  by  reducing  pro  tanto  the  rates  nec- 
essaiy  to  be  levied  by  the  county  authorities  to  maintain  its 
corporate  government  and  other  expenses  incidental  thereto. 
But  unless  it  appears  from  the  complaint  that  the  seventy 
voters,  or  some  of  them,  at  least,  were  taxpayers,  we  hardly 
think  it  could  be  claimed  that  they  would  have  been 
compensated,  or  remunerated,  for  casting  their  votes  for 
respondent,  if  he  had  performed  his  agreement  to  pay  two 
hundred  dollars  per  annum  of  his  salary  into  the  county 
treasury.  If  the  promise  executed  would  not  have  operated 
as  a  reward,  the  same  promise  unexecuted  would  not  oper- 
ate as  a  promise  to  reward. 

It  might  be  very  plausibly  argued,  it  is  true,  that,  as  a 
matter  of  fact,  probably  some  of  the  seventy  voters  named 
in  the  complaint  of  the  relator  were  at  the  time  taxpayers 
in  Grant  County,  and,  for  that  reason,  would  have  been  at 
least  indirectly  benefited  by  the  payment  of  money  into  the 
county  treasury.  But  that  will  not  do.  In  the  construc- 
tion of  pleadings,  under  a  statute  or  constitutional  provis- 
ion, penal  in  its  character,  there  is  no  authority  for  indulg- 
ing in  presumptions  or  probabilities  of  this  nature. 

It  was  also  urged,  upon  the  argument  of  this  cause  by 
respondent,  that  the  charge  made  against  him  in  the  com- 
plaint that  he  had  promised  the  seventy  voters  of  Grant 
County  therein  named,  to  pay  two  hundred  dollars  per  an- 
num of  his  salary  as  county  judge  into  the  county  treasury 
in  case  of  his  election,  would  not,   in  any  event,  be  a 
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promise  "to  reward  a  voter"  within  the  meaning  of  §  7, 
Art.  2,  of  our  Constitution,  or  within  the  meaning  of  g  627 
of  the  Criminal  Code.  In  answer  to  this,  counsel  for  ap- 
pellant cites  the  case  of  The  Stale  of  Wisconsin  ex  rel. 
Newell  V.  Purdy  (Feb.  number  Am.  Law  Eeg.  90). 

In  order  to  constitute  the  rewarding  or  the  bribing  of  a 
voter  by  a  candidate  for  office,  we  do  not  think  it  essential 
that  the  candidate  should  pay  the  price  agreed  upon  for 
such  vote  directly  into  the  hands  of  the  voter  in  question; 
but  the  same  results  would  follow  the  payment  of  the  pur- 
chase-price to  a  third  person,  or  to  an  association  or  com- 
munity of  persons,  if  so  made  by  the  direction  of  the  voter, 
and  for  his  use  and  benefit.  A  payment,  under  such  cir- 
cumstances, would  be  made  to  the  agent  of  the  voter,  and 
in  contemplation  of  law,  would  be  a  payment  to  him. 

It  is  doubtless  true,  in  some  instances,  in  cases  like  this, 
that  an  offer  made  by  a  candidate  to  discharge  the  duties  of 
the  office  which  he  seeks  for  less  than  the  salary  fixed  by 
law,  is  made  in  good  faith  and  for  the  purpose  of  promot- 
ing retrenchment  and  reform  in  the  administration  of  pub- 
lic affairs.  Such  may  have  been  the  motives  which  actuated 
the  respondent  in  this  case;  but  of  that  we  cannot  speak, 
because  the  merits  of  the  case  are  not  before  us  in  that  re- 
spect. Yet  we  are  clearly  of  the  opinion  that  the  general 
tendency  of  the  practice,  by  candidates  for  office,  in  offer- 
ing, directly  or  indirectly,  any  pecuniary  consideration 
whatsoever  to  secure  the  votes  of  electors,  is  demoralizing 
in  its  effects,  and  contravenes  well-established  principles 
of  public  policy;  although  the  act  may,  in  many  cases,  fall 
short  of  bribery  under  the  criminal  law.  And,  in  this  con- 
nection, we  desire  to  quote  from  and  give  full  sanction  to 
the  earnest  and  logical  opinion  of  Mr.  Justice  Lyon,  in  the 
case  of  The  State  of  Wisconsin  v.  Purdy,  above  cited. 

In  this  case,  Newell,  the  relator,  published  a  card,  ad- 
dressed to  the  voters  of  Vernon  County,  offering  himself  as 
a  candidate  for  the  office  of  County  Judge  of  said  county, 
and  pledging  himself,  if  elected,  to  discharge  the  duties  of 
the  office  for  seven  hundred  dollars,  the  lawful  salary  being 
one  thousand  dollars  per  annum.    The  defendant  Purdy, 
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who  was  at  the  time  the  acting  incumbent  of  the  office  in 
question,  refused  to  surrender  the  office  to  Newell,  for  the 
reason,  as  alleged  in  his  answer,  that  one  hundred  of  the 
voters  and  taxpayers  of  said  Vernon  County,  who  had  in- 
tended to  vote  for  him  (Purdy)  for  said  office  of  county 
judge,  were,  by  the  corrupt  and  unlawful  promise  of  Newell, 
induced  to  change  their  minds  and  to  cast  their  votes  for 
said  Newell  for  said  office.  In  deciding  the  case,  Mr. 
Justice  Lyon  said : 

*'  It  was  argued  by  the  learned  Attorney-General,  that  the 
proposition  made  by  the  relator  to  the  voters  of  Vernon 
County,  was  merely  a  protest  against  high  salaries;  and, 
being  in  the  direction  of  reform  and  economy  in  public  ex- 
penditures, should  rather  be  commended  than  censured. 

"Promises,  made  to  the  people  by  candidates  for  public 
office,  that,  if  elected,  they  will  practice  a  rigid  economy  in 
the  expenditures  of  their  several  departments,  are  unobjec- 
tionable; and,  if  the  successful  candidate  fulfills  his  pledge 
in  that  behalf,  he  is  entitled  to  commendation.  In  such 
case,  the  candidate  only  promises  to  perform  a  legal  and  a 
moral  duty.  For  example,  should  a  candidate  for  Governor 
promise  that,  if  elected,  he  would  discharge  all  persons  em- 
ployed by  the  State  whose  services  are  not  needed,  or,  that 
he  would  prevent  all  unnecessary  expenditure  of  public 
funds,  so  far  as  he  may  have  power  to  do  so,  this  is  only  a 
promise  that,  if  elected,  he  will,  in  those  respects,  faith- 
fully perform  the  duties  of  his  office.  In  other  words,  it  is 
a  promise  that  he  will  not  violate  his  official  oath.  But, 
should  such  candidate  propose  to  the  voters  and  taxpayers 
of  the  State,  that,  if  they  will  elect  him  to  the  office  of  Gov- 
ernor, he  will  serve  the  State  therein  gratuitously,  or  for 
one  half  the  salary  allowed  by  the  Constitution,  and  pay  the 
rent  of  an  executive  office,  and  the  expenses  of  fuel,  sta- 
tionery, and  other  rincidentals  pertaining  thereto,  out  of  his 
own  pocket,  his  proposition  has  an  entirely  different  aspect. 
In  the  one  case,  the  candidate  promises  that,  if  he  is  elected, 
he  will  regard  his  official  oath,  and  faithfully  and  honestly 
discharge  his  official  duty;  while,  in  the  other  case,  he  pro- 
poses to  buy  the  office  with  promises  to  pay  therefor  in 
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personal  services,  or  money,  or  both.  The  one  tends  to 
economy  and  true  reform,  but  the  tendency  of  the  other  is 
to  introduce  into  elections  a  most  mischievous  element,  very 
nearly  allied  to  bribery — an  element  which  never  has  been 
tolerated  (and  never  can  be,  with  safety)  by  any  free  gov- 
ernment. But,  we  are  told  that  propositions  similar  to  that 
of  the  relator,  are  very  frequently  made  by  candidates  for 
public  offices.  We  have  seen  no  case  in  the  books,  and  none 
is  within  the  recollection  of  any  member  of  this  Court,  be- 
fore the  present  case  was  brought  to  our  notice,  where  a  can- 
didate for  an  important  judicial  office  has  offered  to  donate 
money  or  official  services  to  the  public,  as  a  consideration  for 
his  election.  We  must  be  permitted,  therefore,  to  doubt 
whether  such  transactions  are  of  frequent  occurrence.  On 
the  contrary,  we  think  they  are  not  sustained  by  an  enlight- 
ened public  sentiment,  and  that  they  occur  very  rarely.  If 
the  course  pursued  by  the  relator  should  receive  judicial 
sanction,  it  is  more  than  probable  that  all  those  public  offices 
which  are  deemed  desirable,  would,  in  time,  become  the  ob- 
jects of  pecuniary  bids;  or  offers;  and,  in  many  cases,  would 
be  bestowed  upon  the  highest  bidders,  without  much  regard 
to  their  fitness  for  the  positions  thus  purchased  by  them. 
At  least,  such  would  be  the  inevitable  tendency.  The  evils 
of  such  a  condition  are  of  very  grave  import,  and  we  are 
warned  by  the  wisdom  and  experience  of  centuries  to  avoid 
them. 

**  When  our  elections  to  fiUpublic  offices  cease  to  express 
the  free,  intelligent,  and  unbiased  judgment  and  choice  of 
the  electors,  when  they  shall  be  controlled  or  materially 
influenced  by  pecuniaiy  offers  made  by  the  candidates, 
whether  to  the  electors  or  to  the  municipality  (which  is  but 
the  aggregation  of  the  electors),  a  most  vital  condition  of 
free  government  will  be  disregarded.  The  tendency  might 
be,  in  such  cases,  to  banish  from  the  public  service  all  who 
will  not  pay  for  the  privilege  of  being  employed  therein, 
and  to  fill  it  with  less  scrupulous,  and,  therefore,  less  trust- 
worthy and  less  deserving  men.  Elections  by  the  people 
might  thus  cease  to  express  the  free  and  unbiased  judgment 
and  will  of  the  people,  but  might  be  controlled  by  merce- 
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nary  considerations,  eitlier  public  or  private,  or  both,  and 
would  thus  speedily  and  justly  fall  into  public  contempt. 

So  far  as  we  are  advised,  no  judicial  tribunal  has  given 
any  countenance  whatever  to  any  practice  or  act  which 
tends  in  that  direction,  but  the  courts  have  steadily  held 
that  popular  elections  must  be  kept  free  from  any  taint  of 
corruption,  and  from  all  improper  or  unlawful  influences 
whatever.  *  *  ^^  yffQ  would  not  hold  that  a  man  may 
buy  a  public  oflSce,  especially  a  most  important  and  respon- 
sible judicial  office,  just  as  he  would  buy  a  horse  at  auction; 
that  is,  by  oflfering  to  pay  more  for  it  than  any  other  person 
is  willing  to  pay.  We  can  never  give  the  sanction  of  this 
Court  to  a  doctrine  so  pernicious." 

The  views  of  the  Supreme  Court  of  the  State  of  Wis- 
consin are  so  forcibly  and  pointedly  expressed  on  the 
subject  under  review  in  this  case,  that  we  could  not  refrain 
from  quoting  thus  extensively  from  the  opinion  of  the  court 
as  there  rendered. 

It  was  furthermore  claimed  by  respondent  in  this  case, 
that  if  the  complaint  herein  should  be  held  sufficient  to 
require  him  to  answer  thereto,  it  would  then  charge  him 
with  the  crime  of  attempting  to  bribe  a  voter,  as  defined  by 
§  627  of  the  Criminal  Code,  and  that  judgment  of  conviction 
upon  a  trial  by  indictment,  must  precede  a  trial  and  judg- 
ment of  ouster  under  the  proceedings  instituted  by  the 
relator  in  this  case.  Upon  this  point  we  do  not  deem  it 
necessary  to  pass  for  the  purposes  of  this  case,  inasmuch  as 
we  hold  that  the  complaint  is  defective  in  not  showing  that 
any  of  the  seventy  voters  named,  were  taxpayers  in  Grant 
County;  or  that  they,  or  any  of  them,  would  be  beneficially 
interested  by  the  payment  into  the  county  treasury  of 
the  two  hundred  dollars  per  annum,  which  respondent  is 
charged  by  the  relator  with  having  promised  said  seventy 
voters  to  so  pay,  as  an  inducement  to  them  to  vote  for  him 
for  the  office  of  county  judge. 

Judgment  affirmed. 


382  EiCHABDS  V.  Nye.  [Sup.  Ct. 

•  

statement;  of  Facts. 


D.  A.  KIOHAEDS,  Appellant,  v.  A.  W.  NYE, 

Kespondent. 

Bhebiff— DuTT  OF,  IN  Lethno  undeb  ExEcunoM. — A  sheriff  has  no  righl 
to  be  wiser  than  his  process.  What  he  is  in  due  form  commanded  to 
do,  he  is  to  do,  and  will  be  protected  in  doing.  He  cannot  refuse  to 
return  or  execute  process,  and  thus  drive  the  parties  to  legal  proceedings 
to  determine  the  legality  of  the  judgment  under  which  the  execution 
issued. 

Idem— Conditional  Payment  bt  Debtob. — ^When  a  sheriff  receives  money 
from  a  judgment  debtor,  and  agrees  with  such  debtor  to  apply  it  on  the 
execution,  provided  such  execution  be  just  and  legal,  otherwise  to  return 
it,  he  is  not  bound  to  do  more  than  allow  to  such  debtor  the  full  time 
which  the  execution  has  to  run,  to  determine  the  legality  of  the  execu- 
tion.   Thereafter,  the  sheriff  may  apply  such  money  on  the  execution. 

Appeal  from  Umatilla  Oountj* 

In  August,  1872,  an  execution  issued  out  of  the  Circuit 
Court  for  Umatilla  County,  on  a  judgment  in  favor  of.  one 
CO.  Fanning,  and  against  the  appellant,  D.  A.  Bichards, 
for  four  hundred  and  eighty  dollars.  This  execution  was 
placed  in  the  hands  of  A.  W.  Nye,  who  was  sheriff  of  said 
county,  who  made  levy  thereunder  on  the  4th  of  Septem- 
ber, 1872,  of  property  belonging  to  Eichards.  Kichards, 
so  it  is  alleged  in  the  complaint,  for  the  purpose  of  regain- 
ing possession  of  the  property  levied  upon,  and  to  prevent 
further  levy,  gave  to  Nye,  the  said  sheriff,  four  hundred  and 
fifty  dollars,  and  took  therefor  the  following  receipt: 

*' September  4,  1872. 

''Beceived  of  D.  A.  Bichards,  four  hundred  and  fifty 
dollars  ($450)  in  greenbacks,  in  lieu  of  other  personal  prop- 
erty, to  be  applied  on  a  certain  execution  issued  out  of  the 
Circuit  Court  of  the  State  of  Oregon,  county  of  Umatilla, 
in  favor  of  C.  O.  Fanning  and  against  D.  A.  Bichards,  to  the 
amount  of  $544,  provided  said  execution  be  just  and  Iggal, 
otherwise  to  be  refunded  to  the  said  D.  A.  Bichards. 

*'A.  W.  Nye, 

"Sheriff." 

The  judgment  upon  which  the  execution  issued  had  been 
entered  by  the  clerk,  in  vacation,  upon  the  report  of  a 
referee,  in  pursuance  of  a  stipulation  of  the  parties  that 
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such  report,  when  made,  should  be  entered  as  a  judgment 
of  the  court.  Dn  the  1st  of  February,  1873,  the  said  de- 
cision or  report  of  the  referee,  and  all  proceedings  there- 
under, were  set  aside  by  a  decree  of  the  Circuit  Court, 
Nye  paid  the  four  hundred  and  fifty  dollars,  for  which  the 
above  receipt  was  given,  to  Fanning,  the  plaintiff  on  the 
execution.  This  action  was  brought  by  Bichards  to  recover 
back  the  said  sum  of  four  hundred  and  fifty  dollars,  under 
Nye's  written  agreement  to  pay  it  back,  if  the  execution  in 
question  should  not  be  just  and  legal.  Demand  for  such 
repayment  was  made  November  13,  1872.  Upon  the  trial, 
the  court  instructed  the  jury  that  if  they  found  that  defend- 
ant Nye  had  '' returned  the  execution,  upon  which  the  money 
in  question  was  paid,  to  the  clerk,  together  with  the  money 
made  thereon,  the  jury  must  find  for  the  defendant,  he  not 
being  liable  to  repay  the  same." 

The  jury  found  for  the  defendant,  and  he  had  judgment 
accordingly,  from  which  this  appeal  is  taken. 

W.  TV.  Thayer  and  L.  EoertSy  for  Appellants. 
Jas.  J7.  Slater^  for  Bespondent. 

By  the  Court,  Shattuck,  J. : 

The  position  taken  by  appellants  in  this  case  assumes 
that  Nye,  holding  the  execution  described  in  the  record, 
and  the  money  of  tlie  debtor  turned  out  to  be  applied  upon 
it,  owed  no  duty  to  the  plaintiff  Fanning,  and  that  he  was 
at  liberty  to  enter  into  a  contract  to  disobey  the  mandate  of 
the  writ. 

The  authorities  cited  to  sustain  this  position  hold,  that 
while  a  sheriff  is  imquestionably  protected  in  the  execution 
of  a  process,  regular  and  valid  on  its  face,  although  there  be, 
in  fact,  no  valid  judgment  to  support  it,  he  may  at  the  same 
time  be  held  harmless  if  he  neglects  to  execute  a  process, 
apparently  valid  and  regular,  if  the  fact  be  that  the  process 
was  void  because  of  the  judgment  being  void.  (16  Wend. 
562;  7  Hill,  35;  2  Denio,  643;  1  Hill,  118.) 

These  authorities  are  cases  where  attempt  has  been  made 


384  EicHARDS  V.  Nye.  [Sup.  Ot. 

opinion  of  the  Court — Shattack,  J. 

to  hold  an  officer  liable  for  refusiDg  to  execute  a  process 
based  upon  a  void  judgment,  and  they  sustain  the  position. 
But  these  authorities  lend  no  countenance  to  the  position 
that  a  sheriff  may,  on  his  own  motion,  question  the  validity 
of  the  judgment  recited  in  his  process,  and  constitute  him- 
self the  judge  in  the  first  instance  of  the  propriety  of 
executing  a  regular  process. 

This  case,  it  is  to  be  noticed,  is  distinguished  from  those 
cited  in  this :  In  those  cases  cited,  the  action  was  for  not 
exectiiing  the  process;  in  this  case,  the  complaint  is  that  the 
officer  did  execute  the  process. 

The  writing  offered,  as  the  basis  of  this  action,  and  the 
evidence  appearing  in  the  bill  of  exceptions,  show  that 
the  respondent  received  this  money  as  and  instead  of  a  levy 
on  the  personal  property  of  the  debtor,  and  that  he  held  the 
money  under  the  sanction  of  official  duty,  and  not  as  a  mere 
bailee  of  Bichards. 

It  is  claimed  by  the  appellant  that  the  clause  in  the 
writing,  **  to  be  applied  on  a  certain  execution,  *  *  *  pro- 
vided said  execution  be  just  and  legal,  otherwise  to  be 
refunded  to  said  D.  A.  Bichards,"  should  be  held  as  an 
agreement  and  unconditional  obligation,  on  the  part  of  Nye, 
to  determine,  or  cause  to  be  determined,  whether  this  exe- 
cution, valid  as  it  was  on  its  face,  was  sustained  by  a  valid 
judgment.  This  amounts  to  holding  that  Nye,  inasmuch 
as  the  judgment  of  the  court,  in  a  proper  case,  could  alone 
finally  be  a  determination  of  the  matter,*  undertook,  by  this 
agreement,  to  institute  and  carry  on,  or,  as  a  defendant,  to 
be  subjected  to  tedious  and  perhaps  expensive  litigation,  to 
settle  the  matter,  whether  or  not  said  execution  be  just  and 
legal.  If  this  agreement  is  to  be  so  construed,  then  we 
think  it  ought  to  be  held  void  for  want  of  consideration, 
there  being  no  indemnity  provided  for  the  expense  of  such 
litigation,  and  also,  because  it  is  contrary  to  public  policy. 
A  sheriff  has  no  right  to  be  wiser  than  his  process;  what  he 
is  in  due  form  commanded  to  do,  he  is  to  do,  and  will  be 
protected  in  doing.  To  allow  that  Nye,  under  the  agree- 
ment, might  have  refused  to  return  his  process,  or  to  exe- 
cute it,  and,  by  his  own  refusal,  have  driven  the  parties  to 
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an  action  or  suit  to  determine  the  question,  would  be  to 
hold  that  executions  are  not  the  end  of  the  law,  but  that, 
on  the  contrary,  sheriffs  are  at  liberty  to  make  them  the 
occasion  of  suit  upon  suit,  and  of  delay  upon  delay. 

We  think  that  the  most  that  can  be  allowed  for  this  agree- 
ment, under  any  circumstances,  is  a  promise,  on  the  part  of 
Nye,  to  take  the  full  time  the  execution  had  to  run  for  its 
final  execution,  instead  of  returning,  and  paying  over  the 
money  to  the  clerk  immediately,  as  he  had  a  right  to  do. 
By  such  a  delay,  entirely  justifiable  according  to  the  terms 
of  the  process,  Eichards  would  have  opportunity  to  institute 
proper  proceedings  to  judicially  determine  whether  "  said 
execution  be  just  and  legal."  As  far  as  Nye  was  concerned, 
it  appeared  to  be,  and  was,  just  and  legal,  and  would  so 
continue  till  the  contrary  was  adjudged  by  the  proper 
tribunal. 

The  return  day  of  the  eigecution  came;  no  proceedings  to 
avoid  the  execution  had  been  instituted  by  any  one;  no 
demand  had  been  made  by  Bichards  for  the  money,  and,  as 
to  Nye,  the  question  was  decided  by  the  process  itself  that 
the  execution  was  just  and  legal;  he  obeyed  its  mandate, 
and  conformed  also  to  the  agreement  with  Richards — the 
execution,  by  these  circumstances,  being  properly  deemed 
just  and  legal,  he  applied  the  money  upon  it.  He  should 
be  deemed  to  have  done  his  duty,  and  although  the  judg- 
ment may  have  been  void — may  since  have  been  adjudged 
so,  and  set  aside — the  remedy  of  the  appellant  is  not  against 
Nye,  but  is  against  Fanning,  the  plaintiff,  who  received  the 
money  made  on  the  writ. 

The  judgment  should  be  affirmed. 


HEEB  ET  AL.,  Bespondents. 

Contract — Tiscb,  thb  Essence  op,  when. — Where,  by  the  express  terms  of 
a  contract  for  the  sale  of  real  estate,  it  is  apparent  that  it  was  under- 
stood between  the  parties  that  the  deferred  payments  should  be  promptly 
made  at  the  times  specified  in  the  agreement,  a  court  of  equity  will  treat 
time  as  of  the  essence  of  the  contract. 
Vol.  v.— 25 
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Injdbkd  Party  mat  rescind  Contract. — Where  time  is  of  the  essence  of  the 
coutract,  the  party  who  sutfered  by  the  default  of  the  other  may,  at  his 
election,  and  on  his  own  motion,  rescind  the  coutract. 

Specific  Perpobmance,  Matter  or  Discretion  in  a  Court  op  Equity. — The 
specific  performance  of  contracts  is  not  decreed  in  courts  of  equity  as  a 
matter  of  course;  but  such  relief  is  only  granted  in  the  sound  discretion 
of  the  court,  and  when  it  appears  to  be  equitable  under  all  the  circum- 
stances of  the  case. 

Appeal  from  Douglas  County. 

This  is  a  suit  in  equity,  by  the  representatives  of  G.  W. 
Snider,  deceased,  for  a  specific  performance  of  a  contract 
in  writing  between  said  Snider  and  one  of  the  defendants, 
John  Lehnherr,  for  the  purchase  by  Snider  from  Lehuherr 
of  a  town  lot  in  Eoseburg,  Oregon.  The  purchase-price  of 
the  lot  was  six  hundred  dollars.  The  complaint  alleges, 
in  substance,  that  one  hundred  dollars  of  the  purchase  was 
paid  when  the  contract  was  made;  that  Snider,  failing  to 
pay  the  balance  within  the  time  agreed  on,  Lehnherr  waived 
the  default,  and  accepted  such  balance  thereafter;  that 
thereafter  Snider  died,  and  John  Kelley  became  adminis- 
trator upon  his  estate;  that  after  Snider's  death  his  widow, 
Elizabeth  A.  Snider,  tendered  Lehnherr  one  hundred  dol- 
lars, which  Lehnherr  claimed  was  still  due  on  the  con- 
tract, which  tender  Lehuherr  refused,  and  the  property, 
by  successive  transfers,  passed  into  the  hands  of  the 
other  respondents,  who  took  with  full  knowledge  of  ap- 
pellant's rights.  The  separate  answers,  in  substance, 
deny  the  alleged  waiver,  or  that  the  purchase-price  has 
been  fully  paid,  or  that  Elizabeth  A.  Snider  had  authority 
to  make,  or  did  make,  the  alleged  tender.  They  allege  that 
the  defendants  in  possession  were  purchasers  in  good  faith, 
without  knowledge  of  plaintiff's  claim;  that  Snider,  at  his 
death,  was  in  default,  under  the  contract,  in  the  sum  of 
one  hundred  and  fifty  dollars;  that  there  was  no  money  in 
the  hands  of  the  administrator  to  pay  such  balance,  but 
that  the  estate  was  insolvent;  that  defendant  Lehnherr,  by 
agreement  with  the  administrator,  rescinded  the  contract, 
took  back  the  property,  and  repaid  to  the  administrator  all 
money  received  by  him  under  the  agreement,  with  interest. 

The  reply  traverses  the  material  allegations  of  new  mat- 
ter contained  in  the  answers. 
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F.  A.  Chenoiveih,  for  Appellants. 

Courts  of  equity  grant  relief  to  a  far  greater  extent  when 
real  than  when  personal  property  is  concerned,  and  where 
strict  performance  has  not  been  had.  (1  Story  Eq.  Jur. 
g§  746,  747,  748,  771,  776,  and  note  4.) 

A  waiver  may  be  established  by  an  express  agreement  to 
that  effect,  or  by  circumstances  from  which  a  waiver  may 
be  inferred.  Proof  of  such  a  waiver  by  parol  is  not  a  vio- 
lation of  the  rule  prohibiting  parol  evidence  to  vary  or  con- 
tradict a  written  contract.     (25  Barb.  189.) 

L.  F.  Moshei'  and  Watson  &  Lane,  for  Bespondents. 

The  party  not  in  default  has  the  right  to  rescind  the  con- 
tract on  his  own  motion,  or  by  consent  of  the  opposite  party. 
(2  Pars,  on  Con.  677,  680;  3  Lead.  Cas.  in  Eq.  56,  60,  62, 
63;  Fry  on  Spec.  Per.  420.) 

An  administrator  has  the  right  to  make  an  agreement  for 
the  rescission  of  a  contract.    (Fry  on  Spec.  Per.  400,  note.) 

The  specific  performance  of  contracts  in  courts  of  equity 
is  not  decreed  as  a  matter  of  course,  but  only  when  circum- 
stances do  not  render  it  inequitable.  (Story  Jur.  g  750;  Id. 
gg  769,  770;  2  Lead.  Cas.  in  Eq.  695;  2  Clark,  Iowa,  126; 
9  Ohio,  511.) 

Stale  claims  are  never  enforced  in  equity.  (3  Lead.  Cas. 
in  Eq.  80;  Fry  on  Spec.  Per.  425.) 

A  witness  will  not  be  allowed-  to  testify  to  his  understand- 
ing of  a  conversation.  {Walker  v.  Dunspaugh,  20  N.  Y. 
170.) 

Verbal  admissions  are  to  be  weighed  with  great  caution. 
(1  Phillips  on  Ev.  479;  1  Greenl.  on  Ev.  g  200.) 

Notice  to  a  purchaser  must  be  sufficient  to  put  him  on 
inquiry,  and  must  be  such  that  inquiry  will,  if  made,  lead 
to  a  discovery  of  the  facts.    (2  Lead.  Cas.  in  Eq.  152,  153.) 

By  the  Court,  Bonham,  C.  J.  : 

Although  there  is  some  evidence  in  this  case  tending  to 
show  that  G.  W.  Snider,  in  his  lifetime,  paid  the  full  pur- 
chase-price (six  hundred  dollars)  of  the  lot  of  land  in  ques- 
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tion,  yet  we  think  that  the  preponderance  of  the  testimony 
sustains  the  position  of  respondents,  that  there  was  a  bal- 
ance due  upon  the  purchase-price  of  the  lot,  at  the  time  of 
the  death  of  Snider,  the  purchaser,  which  has  never  been 
paid.  Some  of  the  evidence  on  the  part  of  respondents 
tends  to  show  that  the  balance  due  on  the  lot  was  one  hun- 
dred and  fifty  dollars,  as  claimed  by  them  in  their  answer. 
Other  evidence  tends  to  show  that  the  amount  due  was 
something  less  than  one  hundred  and  fifty  dollars. 

The  plea  of  tender  of  one  hundred  dollars  to  Lehnherr, 
by  Elizabeth  A.  Snider,  the  widow  of  G.  W.  Snider,  made, 
as  is  claimed,  on  behalf  of  the  heirs  of  G.  W.  Snider,  sup- 
ports the  theory  of  respondents,  that  a  part  of  the  purchase- 
price  of  the  lot  in  question  had  not  been  paid. 

Although  appellants  allege  in  their  complaint,  and  have 
attempted  to  prove  as  a  matter  of  fact,  that  the  full  pur- 
chase-price  of  the  lot  in  question  was  paid  in  the  lifetime 
of  G.  W.  Snider,  the  purchaser,  yet  the  plea  of  tender  is 
regarded  in  law  as.an  admission  of  the  existence  and  validity 
of  the  debt  offered  to  be  paid.     (2  Greenl.  on  Ev.  g  600.) 
That  the  plaintiflT,  Mrs.  Elizabeth  A.  Snider,  had  authority 
to  make  a  tender  of  the  balance  claimed  by  Lehnherr  to  be 
due  on  the  land,  as  the  agent  of  the  heirs  of  G.  W.  Snider, 
is  denied  by  the  respondents,  and  the  testimony  fails  to  show 
that  she  had  any  such  authority.     She  does  not  appear  to 
have  any  direct  interest  in  the  lot  of  land  in  question,  in  auy 
event,  because  she  is  not,  under  the  laws  of  this  State,  en- 
titled to  be  endowed  of  an  equitable  interest  in  lands  of 
which  her  husband  died  seized.     (Farnum  v.  Loomis,  2  Or. 
29.)   A  tender  made  by  a  person  not  a  party  in  interest,  and 
without  authority  from  the  debtor,  is  not  valid. 

In  contracts  for  the  sale  of  land,  time  is  not  regarded  by 
courts  of  equity  as  of  the  essence  of  the  agreement,  unless 
it  clearly  appears  to  have  been  so  intended  by  the  contract- 
ing parties.  But,  by  the  terms  of  the  agreement  for  the  sale 
of  the  lot  in  question,  time  is  made  material,  or  of  the  es- 
sence of  the  contract,  by  the  clause  therein  which  declares 
that,  *4n  case  of  the  failure  of  the  said  G.  W.  Snider  to 
pay  the  aforesaid  sums  of  monev  at  the  dates  aforesaid,  or 


July,  1875.]  Snideb  v.  Lehnherr.  389 

Opinion  of  the  Conrt — Bonham,  0.  J. 

any  part  thereof,  in  gold  coin  of  the  United  States,  to  the 
said  John  Lehnherr,  his  heirs  or  assigns,  then  the  said  G. 
W.  Snider  shall  forfeit  to  the  said  John  Lehnhen*  the  sums 
already  paid,  and  no  deed  shall  pass  for  said  land." 

It  is  claimed  by  appellants  that  Lehnherr  waived  a  strict 
compliance  with  the  terms  of  the  contract  on  the  part  of 
the  heirs  of  G.  W.  Snider,  by  allowing  his  widow  to  re- 
main in  the  possession  of  the  property  for  a  time  after  his 
death,  and  by  proposing  to  her  to  purchase  the  interest  of 
the  heirs  in  the  lot.  But  we  think  the  evidcDce  is  insuflBi- 
cient  to  establish  a  waiver  of  the  rights  of  Lehnherr,  under 
the  contract  requiriog  the  punctual  payment  of  the  balance 
oi  the  purchase-price.  The  mere  generosity  of  Lehnherr, 
in  suffering  the  widow  of  Snider  to  remain  for  a  short  time 
in  possession  of  the  property  in  question,  ought  not,  we 
think,  to  be  construed  into  a  waiver  of  the  rights  of  Lehn- 
herr under  the  contract.  It  would  be  but  the  natural 
promptings  of  a  humane  kindness  on  the  part  of  Lehnherr 
not  to  proceed  with  unseemly  haste  to  dispossess  the  widow 
of  Snider;  and  his  conduct  in  suffering  her  to  remain  in 
posses.sion  of  the  property  for  a  time,  and  in  proposing  to 
her  to  buy  her  interest,  or  the  interest  of  the  heirs  therein, 
is  only  evidence  of  a  desire  on  the  part  of  Lehnherr  to  deal 
not  only  justly,  but  generously,  with  the  widow  and  children 
of  the  deceased. 

We  think,  then,  under  the  terms  of  the  contract,  and  by 
the  preponderance  of  the  evidence  on  the  question  of  the 
non-payment  of  a  part  of  the  purchase-price,  that  John 
Lehnherr,  the  obligor  in  the  bond  or  agreement  for  the  sale 
of  the  lot  in  question,  had  the  right,  at  his  election,  to  treat 
the  contract  as  rescinded;  and,  as  a  matter  of  strict  legal 
right,  this  rescission  might  have  been  demanded  by  Lehn- 
herr, without  refunding  the  part  of  the  purchase-price, 
which  had  already  been  paid  by  Snider.  But  the  evidence 
shows  that  Lehnherr,  by  an  agreement  made  with  John 
Kelley,  the  administrator  of  the  estate  of  G.  W.  Snider, 
paid  to  such  administrator^  five  hundred  dollars  in  coin,  as 
the  estimated  amount  of  advanced  payments  on  the  lot  in 
question,  including  lawful  interest  thereon,  and  that  it  was 
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then  agreed  that,  in  consideration  of  this  payment,  the 
contract  of  sale  should  be  delivered  up  to  Lehnherr  and 
canceled.  It  is  claimed  by  counsel  for  appellants,  tliat 
the  administrator  Had  no  authority  in  law  to  make  this 
agreement;  but,  be  this  as  it  may,  we  do  not  think  it  would 
be  equitable,  even  if  it  were  true  that  the  whole  of  the  pur- 
chase-price had  been  paid  by  Snider  in  his  lifetime,  to 
decree  a  specific  performance  of  the  contract  while  the 
estate  retained  the  refunded  portion  of  the  purchase-price 
of  the  land. 

It  is  a  well-settled  rule  of  equity  jurisprudence,  that  the 
enforcement  of  specific  performance  is,  to  a  great  extent,  left 
to  the  sound  discretion  of  the  court,  and  that,  independent 
of  strict  or  technical  legal  right,  a  party  demanding  a 
decree  for  specific  performance,  must  show  not  only  a  legal 
right  to  the  relief  demanded,  but  also  that  such  decree 
would  be  just,  and  meet  with  equity.  (Story  Eq.  Jur., 
gg  750,  769,  770;  2  Lead.  Cas.  in  Eq.  695;  2  Clark,  Iowa, 
126;  9  Ohio,  511.) 

The  decree  of  the  court  below,  dismissing  plaintiff's  bill, 
is  affirmed. 


W.  P.  DOLAN,  Respondent,  v.  O.  M.  BARNAED, 

Assessor  op  Multnomah  County,  Appellant. 

AiCKNDMBNT  OF  STATUTE  MtTST  BB  tisT  OuT  AT  Lenoth. — An  act  revised  or 
section  amended,  must  be  set  out  and  published  in  fnU,  as  revised  or 
amended,  incorporating  all  changes  made. 

Dboibion  Appboybd. — Decision  of  this  Court,  in  the  case  of  The  City  of  Pari- 
land  y.  Stock  (2  Or.  69) ,  cited  and  approved* 

Appeal  from  Mnltnomah  County. 

Respondent's  property  was  assessed  by  the  assessor  of 
Multnomah  County,  at  eight  thousand  two  hundred  dollars. 
From  this  assessment,  the  appellant,  who  is  the  assessor, 
made  a  deduction  of  respondent's  indebtedness,  to  the 
amount  of  one  thousand  dollars,  in  accordance  with  the 
provisions  of  g  2  of  an  act  of  the  Legislative  Assembly', 
approved  October  29,  1874,  which  makes  it  the  duty  of 
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assessors  to  deduct  indebtedness  within  the  State  to  the 
amount  of  one  thousand  dollars,  and  no  more.  Respondent 
claimed  an  exemption  of  indebtedness  to  the  amount  of 
eight  thousand  three  hundred  dollars,  •  due  proof  of  which 
indebtedness  was  made  before  the  assessor,  and  he  insti- 
tuted this  proceeding  for  a  writ  of  mandamus  to  compel 
the  appellant  to  deduct  the  full  amount  of  such  indebted- 
ness. The  cause  was  heard  upon  the  petition  of  respondent 
and  demurrer  by  appellant  thereto.  All  question  as  to  the 
appropriateness  of  mandamus  to  raise  the  question  at  issue, 
was  waived  by  stipulation  of  the  parties. 

The  demurrer  was  overruled,  and  a  mandamus  issued  in 
accordance  with  the  prayer  of  the  petition;  whereupon  this 
appeal  was  taken. 

7/.  Y.  Thompson,  District  Attorney,  for  Appellant. 

Dolph,  Bronaugh,  DoJph  &  Simon,  for  Respondent. 

By  the  Court,  Bonham,  C.  J. : 

It  appears  probable,  from  the  proceedings  in  this  cause, 
that  the  appeal  to  this  Court  was  taken  more  for  the  pur- 
pose of  securing  a  final  adjudication  of  the  questions  in-^ 
volved,  than  with  the  hope  of  securing  the  reversal  of  the 
judgment  of  the  court  below.  We  arrive  at  this  conclusion 
from  the  nature  of  the  questions  involved,  and  the  teuor  of 
the  argument  of  counsel  for  appellant,  and  mention  the  fact 
in  justice  to  him,  as  it  Avill  be  conceded  that  questions  of 
so  much  financial  importance  to  the  State  ought  to  be  finally 
settled  by  the  judgment  of  this  Court. 

Two  questions  are  presented,  by  this  appeal,  for  the  con- 
sideration of  this  Court:  First.  Is  the  amendatory  act  of 
October  29,  1874,  relating  to  the  duties  of  assessors,  in 
violation  of  §  22  of  Art.  4  of  the  Constitution  of  this  State  ? 
Second.  Does  the  act  in  question  contravene  the  provisions 
of  g  32  of  Art.  1  of  the  Constitution  of  this  State,  wherein 
it  is  provided  that  "all  taxation  shall  be  equal  and  uniform  ?" 

For  the  purposes  of  this  case,  we  only  deem  it  necessary 
to  pass  upon  the  first  of  these  propositions. 
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Section  22  of  Art.  4  of  our  Constitution  declares  that  **no 
act  shall  ever  be  revised  or  amended  by  mere  reference  to 
its  title,  but  the  act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length." 

The  title  of  the  act  of  October  29,  1874  (Sess.  Laws, 
1874,  p.  117),  reads  as  follows:  "An  Act  to  amend  an  act, 
entitled  'An  Act  to  amend  an  act,  entitled  an  act  to  amend 
an  act,  entitled  an  act  relating  to  assessors,  passed  January 
26,  1854,  and  an  act  amendatory  thereof,  passed  January 
26,  1855,*  approved  October  24,  1864;  and  an  act  amenda- 
tory thereof,  approved  December  19,  1865." 

Amendment,  in  legislation,  signifies,  according  to  Bouvier, 
*'  an  alteration  or  change  of  something  proposed  in  a  bill,  or 
established  as  law."  To  amend  an  act  is  to  alter  or  change 
some^of  its  provisions,  allowing  others  to  stand  as  valid  and 
existing  law;  and  the  evil  in  legislation,  which  g  22  of  Art. 
4  of  our  Constitution  is  directed  against,  is  the  practice  of 
introducing  into,  and  intermingling  with,  the  provisions  of 
an  act,  changes  or  alterations  in  some  of  its  provisions,  in 
such  a  manner  as  to  render  it  difficult  to  ascertain,  by  an 
inspection  of  the  act  amended,  to  what  extent  and  in  what 
respects  the  same  has  been  modified  by  the  amendatory  act. 
Hence  the  legislator  is  required,  by  our  Constitution,  to  set 
out  and  incorporate  in  the  amendatory  act,  not  only  the 
changes  made  in  the  act  amended,  but  the  portions  thereof 
not  affected  by  the  amendment,  in  such  manner  that  the 
syntax  and  meaning  of  the  law,  as  amended,  will  be  com- 
plete within  itself.  This  is  required  in  order  that  those  who 
are  interested  in  knowing  what  the  law  is  may  find  it  out, 
without  prospecting  through  a  labyrinth  of  words,  phrases, 
and  sentences,  as  found  in  a  long  list  of  acts  amendatory  of 
the  other,  to  ascertain  what  the  law  is,  in  force  at  the  time. 

The  title  of  the  act  of  October  29,  1874,  the  validity  of 
which  is  questioned  by  this  proceeding,  very  fairly  illus- 
trates the  complications  which  must  necessarily  result  from 
the  system  of  legislation  therein  adopted.  Under  the  sys- 
tem of  legislation  here  adopted,  it  would  be  necessary,  in 
order  to  ascertain  what  the  law  is,  regulating  the  duties  of 
assessors  in  this  State,  to  hunt  up  and  carefully  examine  the 
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long  list  of  acts  on  that  subject,  which  are  named  in  the  title 
of  the  act  of  October  29,  1874,  running  through  a  period  of 
twenty  years,  and,  if  possible,  to  collate  from  each  the  valid 
and  existing  law  on  that  subject. 

The  act  in  question  is  not  only  amendatory  in  terms,  as 
expressed  in  its  title,  but  it  is  so  in  its  nature  and  effect,  as 
will  readily  be  perceived  by  an  inspection  of  the  provisions 
of  g  16,  of  Chapter  57,  of  the  Miscellaneous  Laws. 

Section  1  of  the  act  of  October  29,  1874,  undertakes  to 
amend  the  section  last  above  referred  to,  by  fixing  a  differ- 
ent time  when  the  assessor  shall  enter  upon  the  discharge 
of  his  official  duties,  and  by  declaring  that  all  property 
shall  be  assessed  at  its  time  cash  value.  Section  2  of  the 
same  act  undeirtakes  to  modify  the  concluding  portion  of 
g  16  of  Chapter  57  (Mis.  Laws),  by  declaring  that  the  assessor 
shall  deduct,  from  the  value  of  the  taxable  property  of  the 
person  assessed,  indebtedness  within  the  State  to  the  amount 
of  one  thousand  dollars,  and  no  more,  instead  of  all  of  such 
indebtedness. 

Instead  of  the  almost  incomprehensible  title,  as  found  in 
the  act  of  October  29,  1874,  involving  an  examination  of 
each  of  the  acts  referred  to,  the  title  should  have  been:  **An 
Act  to  amend  g  16,  of  Title  3,  of  Chapter  57,  of  the  Mis- 
cellaneous Laws  of  Oregon,  relating  to  the  duties  of  Assess- 
ors." Then,  by  setting  forth  and  publishing  at  full  length 
the  entire  section,  as  it  would  read  when  amended,  the  pro- 
ceeding would  be  intelligible  and  complete,  and  in  compli- 
ance with  the  requirements  of  g  22,  of  Article  4,  of  the 
Constitution.  We  are  all  clearly  of  the  opinion  that  the  act 
of  October  29,  1874,  is  in  violation  of  the  provisions  of  our 
Constitution,  last  above  referred  to,  and  that  this  case  falls 
within  the  rule  recognized  by  this  Court  in  the  case  of  The 
'City  of  Poiiland  v.  Stock  (2  Or.  69),  and  that  it  does  not 
come  within  any  of  the  exceptions  to  the  rule  as  recognized 
in  the  cases  of  Bird  v.  Wasco  County  (3  Or.  282);  Fleischner 
V.  Ckadtaick  (ante,  000);  and  Grant  County  v.  Sets  (ante,  000). 

The  judgment  of  the  court  below  is  affirmed. 
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EDWIN  CAETWRIGHT,  Appellant,  v.  ALFRED 

SAVAGE,  Respondent. 

Shebiff's  Sale — Hiohtb  of  Pubchabeb. — ^A  purchaser  at  sherifTs  sale  may 
enter,  use,  and  occupy  the  premises  sold.  Such  nse  must  be  for  such 
ordinary  purposes  as  the  premises  can  be  pnt  to  during  the  time  he  is  in. 

Idem — Effect  of  Bedbmptiom. — If  the  premises  are  redeemed,  the  efifect 
of  the  sale  is  terminated,  and  the  premises  mnst  be  restored  to  their 
original  condition. 

Idem — Gbowino  Cbops. — When  the  judgment  debtor  redeems,  he  may  re- 
cover the  value  of  a  crop  g^rowing  upon  the  land  at  the  time  of  the  sale, 
and  harvested  by  the  purchaser  while  in  possession. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

A.  C.  Oibbs  and  J.  C.  Cartw^^ight,  for  Appellant. 

The  statute  does  not  permit  the  purchaser  to  keep  rents 
and  profits  after  his  judgment  is  fully  paid. 

The  effect  of  the  redemption  from  execution  sale,  by  the 
judgment  debtor,  is  to  terminate  the  sale  and  restore  the 
property  to  its  original  condition.  (Rorer  on  Judicial  Sales, 
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g  955;  18  Iowa,  474;  16  Id.  399;  14  Id.  128;  7  Minn.  432;  3 
Barb.  70.) 

Boise  &  Willis,  for  Respondent. 

The  right  of  possession  carries  with  it  the  right  to  all  the 
rents,  issues,  and  profits.  (Civ.  Code,  g  304;  31  Cal.  294; 
13  Id.  516;  8  Id.  595;  17  Id.  597.) 

» 
By  the  Court,  McArthur,  J. : 

This  is  an  action  brought  by  Cartwright  to  recover  from 
Savage  a  certain  sum  of  money,  alleged  to  be  the  value  of  a 
crop  of  wheat,  grown  upon  certain  lands,  which  are  duly 
described.  It  appears  from  the  complaint  that  the  land 
upon  which  the  said  wheat  was  grown,  and  from  which  it 
was  harvested  by  Savage,  was  mortgaged  by  Cartwright 
to  Savage  in  November,  1871;  the  mortgage  was  foreclosed 
and  the  land  sold  to  Savage,  at  sheriflfs  sale,  on  July  26, 1873, 
under  the  decree  of  foreclosure.  Cartwright  was  then  the 
legal  owner  of  the  land,  and  entitled,  under  the  statute,  to 
redeem  the  same,  and  did  redeem  before  the  time  allowed 
by  the  statute  for  redemption  had  expired.  After  Savage 
had  purchased,  and  before  Cartwright  redeemed,  he.  Sav- 
age, cut  and  took  from  the  land  a  crop  of  wheat,  alleged  to 
have  consisted  of  two  thousand  and  sixty  bushels,  which 
was  growing  on  the  land  at  the  time  he  purchased.  The 
value  of  the  said  wheat  is  alleged  to  have  been  $2333.45, 
and  this  amount  Cartwright  seeks,  in  this  action,  to  recover. 
To  this  complaint  a  demurrer  was  interposed,  and,  after 
argument,  was  sustained.  The  plaintiff,  standing  by  his 
complaint,  judgment  was  entered  accordingly,  and  from 
said  judgment  this  appeal  is  taken. 

The  question  to  be  determined  is,  whether  or  not  the 
purchaser  at  a  sheriff's  sale,  from  the  day  of  sale  until  the 
redemption,  is  entitled  to  the  crops  growing  upon  the  land 
purchased.  Section  304  of  the  Code  regulates  the  matter 
of  the  possession  of  property  sold  upon  execution  issuing 
out  of  courts  of  law,  and  the  same  section  applies  to  sales 
under  decrees  in  equity.  The  section  reads  as  follows: 
'*  The  purchaser,  from  the  day  of  sale  until  resale,  or  a  re- 
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demption,  and  the  redemptioner,  from  the  day  of  his  re- 
demption until  another  redemption,  shall  be  entitled  to  the 
possession  of  the  property  purchased  or  redeemed,  unless 
the  same  be  in  the  possession  of  a  tenant  holding  under  an 
unexpired  lease,  and,  in  such  case,  shall  be  entitled  to  re- 
ceive from  such  tenant  the  rents,  or  the  value  of  the  use 
and  occupation  thereof,  during  the  same  period." 

It  is  clear  that  Savage  was  entitled  to  the  possession  of 
the  property,  for  it  was  not  in  the  possession  of  a  tenant 
holding  under  an  unexpired  lease.  By  virtue  of  this  right 
of  possession,  a  purchaser  at  a  judicial  sale  may  enter  and 
use  and  occupy  the  premises,  and  thereby  preserve  the 
premises  intact,  and  better  prevent  waste  and  destruction. 
If  the  premises  are  agricultural  lands,  the  use  must  be  for 
such  ordinary  purposes  of  husbandry  as  the  premises  could 
be  put  to  during  the  time  of  his  possession.  He  has  no 
absolute  legal  right  in  and  to  the  premises  until  the  confir- 
mation of  the  sale  and  the*  execution  of  a  deed  by  the 
sheriff.  It  is  well  settled  that  if  redemption  be  consum- 
mated, the  effect  of  the  sale  is  terminated,  and  the  property 
is  restored  to  its  original  condition.  How  can  the  property 
be  said  to  be  restored  to  its  original  condition,  if,  when  re- 
deemed, the  judgment  debtor  is  obliged  to  take  it  back, 
denuded  of  the  crops  which  he  himself  has  sown,  and 
which,  but  for  the  accidental  circumstance  that  the  sale 
was  made  just  before  harvest,  he  himself  would  have 
reaped  ?  We  do  not  think  that  the  section  above  quoted 
can  properly  be  construed  to  give  the  purchaser  any  greater 
rights  in  the  premises,  in  case  there  is  no  tenant,  than 
where  there  is  a  tenant  holding  under  an  unexpired  lease. 
In  the  latter  case,  all  the  purchaser  could  claim  would  be 
the  rents,  or  the  value  of  the  use  and  occupation;  and  in 
the  former  case  he  is  entitled  to  enter  into  possession,  and 
use  and  occupy  the  premises  for  such  purposes  as  they  can 
ordinarily  be  put  to  during  the  time  he  is  in. 

It  follows,  from  this  view,  that  the  court  below  erred  in 
sustaining  the  demurrer  and  entering  judgment.  There- 
fore, the  judgment  is  reversed,  and  the  cause  remanded  for 
farther  proceedings. 
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THEODOEE  EOLFES,  Eespondent,  v.  E.  F.  EUSSEL 
AND  GEOEGE  WOODWAED,  Appellants. 

Pleidinqs — ^Action  fob  Damages  fob  False  Bepbesbntations. — The  essen- 
tial allegations  in  an  action  to  recover  damages  for  false  representations 
are,  that  the  representations  vf ere  false;  that  the  defendant  knew  them 
to  be  false,  and  that  they  were  made  with  intent  to  defraud  the  plaintiff. 

Vebdict — Special  Findings  of  Facjt  contbol. — Where  special  findings  of 

fact  are  inconsistent  with  the  general  verdict,  the  former  mnst  control, 

6   400  and  judgment  be  given  accordingly. 

48   6S7 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  S.  Newberry,  for  Appellant. 

Caples  dk  Mulkey,  for  Eespondent. 

By  the  Court,  Pbim,  J. : 

This  is  an  action  by  a  vendee  against  a  vendor,  to  recover 
damages  for  false  representations  as  to  the  character,  quality 
and  boundaries  of  a  certain  piece  of  land  sold  by  appellants 
to  respondent. 

It  is  alleged  in  the  complaint,  that  defendants  repre- 
sented the  westerly  line  of  the  land  sold,  as  extending  from 
the  bank  of  the  Columbia  Eiver  back  to  the  hills,  and  run- 
ning in  a  straight  line  with  Eooster  Eock  and  two  certain 
trees,  represented  as  witness  trees;  that  a  large  quantity  of 
high  dry  land  would  be  included  within  said  boundaries, 
and  that  a  piece  of  improved  land,  with  a  portion  of  an 
orchard  upon  it,  known  as  Sweeney's  orchard,  would  be  so 
included;  that  relying  upon  said  representations,  plaintiff 
bought  said  land  of  defendants,  for  which  he  paid  them 
two  hundred  dollars  in  coin;  that  plaintiff  took  possession 
of  said  land  and  made  improvements  upon  it  of  the  value  of 
three  hundred  dollars;  that  said  representations  were,  and 
are,  wholly  false;  that  the  land  conveyed  is  almost  wholly 
wor'thless,  and  is  entirely  unsuited  for  the  purposes  for 
which  it  was  purchased;  that  by  reason  of  the  premises, 
the  plaintiff  has  been  damaged  in  the  sum  of  six  hundred 
dollars. 
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To  this  complaint  the  defendants  filed  a  general  demurrer, 
upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  afterwards 
withdrew  the  demurrer  and  interposed  an  answer  denying 
each  and  every  material  allegation  contained  in  the  com- 
plaint. 

The  cause  having  been  submitted  to  a  jury,  a  general 
verdict  was  returned  in  favor  of  the  plaintiff,  and  assessing 
his  damages  at  three  hundred  and  fifty  dollars;  and,  under 
the  direction  of  the  court,  the  jury  returned  special  findings 
of  fact  as  follows : 

1.  That  defendants  falsely  represented  the  land  described 
in  the  complaint  as  to  the  boundaries,  and  as  to  the  charac- 
ter and  quality  of  the  land  contained  within  said  boundaries; 

2.  That  they  could  not  agree  as  to  whether  defendants 
knew  that  said  representations  were  false  or  not  at  the  time 
made; 

3.  That  plaintiff  did  rely  upon  said  representations  in 
making  said  purchase,  and  was  induced  by  said  false  repre- 
sentations to  make  said  purchase. 

The  defendants  interposed  a  motion  for  judgment  against 
plaintiff  for  costs  and  disbursements,  notwithstanding  the 
verdict.  This  motion  was  based  upon  two  grounds:  First. 
That  the  facts  stated  in  the  complaint  were  insufficient  to 
constitute  a  cause  of  action.  Second.  That  the  verdict  was 
insufficient  to  support  a  judgment. 

This  motion  was  overruled  by  the  court,  and  a  judgment 
rendered  for  the  plaintiff. 

From  this  judgment  the  defendants  have  appealed  to  this 
Court. 

The  motion  for  judgment,  notwithstanding  the  verdict,  we 
think  was  well  taken,  and  should  have  been  sustained  upon 
either  of  the  grounds  upon  which  it  was  based. 

It  is  not  pretended  that  this  action  is  based  upon  a  war- 
ranty, but  upon  false  representations,  made  by  defendants 
to  plaintiff,  as  to  the  character  and  quality  of  the  land  sold 
to  him,  by  which  he  was  induced  to  purchase.  In  fact,  it  is 
the  old  action  on  the  case  for  deceit,  and  sounds  in  tort. 
The  gist  of  this  class  of  actions  being  fraud,  in  order  to 

Vol.  v.— 26 
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maintain  them  it  is  necessary  to  aver  and  prove:  1.  That 
the  representations  made  were  false;  2.  That  defendants 
kneto  them  to  be  false;  3.  That  they  were  made  with  intent 
to  defraud;  and  4.  That  plaintiff,  relying  upon  the  repre- 
sentations, was  induced  to  enter  into  the  contract.  (11 
Wend.  374;  25  How.  Pr.  E.  398;  2  Estee,  422.) 

In  Lordv,  Goddard  (13  How.  211),  the  court,  in  referring 
to  this  class  of  actions,  said:  "The  gist  of  the  action  is 
fraud  in  the  defendants,  and  damage  to  the  plaintiff.  Fraud 
means  an  intention  to  deceive.  If  there  was  no  such  inten- 
tion; if  the  party  honestly  stated  his  own  opinion,  believing 
at  the  time  that  he  stated  the  truth,  he  is  not  liable  in  this 
form  of  action,  although  the  representations  turned  out  to 
be  entirely  untrue."  The  court  further  stated  that  this 
question  had  been  settled  in  England,  since  the  decision  in 
Uaycraft  v.  Creasy  (2  East,  92),  which  was  made  in  1801. 

In  You7}ger.Y.  Covell  (8  John.  23),  the  court  said  that  it 
had  been  well  settled  "that  this  action  could  not  be  sus- 
tained without  proving  actual  fraud  in  the  defendant,  or  an 
intention  to  deceive  the  plaintiff  by  false  representations. 
(Holmes  v.  Clark,  10  Iowa,  423;  32  Iowa,  367.) 

By  an  examination  of  the  complaint  in  this  case,  it  will 
be  seen  that  it  does  not  contain  any  allegation  that  the  de- 
fendants knew  that  the  representations,  alleged  to  have  been 
made  by  them  to  the  plaintiff,  were  false,  or  that  said  rep- 
resentations were  made  with  an  intention  to  deceive  or 
defraud  the  plaintiff;  nor  does  it  contain  a  general  allega- 
tion that  said  representations  were  fraudulent;  but  the  only 
allegation  contained  in  the  complaint,  on  this  subject,  is 
that  said  representations  *'  are  and  were  wholly  false,"  and 
the  further  allegation  that  plaintiff,  relying  upon  the  repre- 
sentations made,  was  induced  to  make  the  purchase. 

Thus  it  will  be  seen,  that  no  "scienter"  is  alleged  in  the 
complaint,  nor  is  there,  any  other  fact  alleged  which  is 
equivalent  to  such  an  allegation.  Then,  if  we  assume  that 
all  the  facts  contained  in  the  complaint  are  true — as  we  are 
bound  to  do,  on  this  motion — they  are  insufficient  to  sustain 
the  action;  and  it  is  a  well-settled  rule  of  law  that  this  ob- 
jection is  never  waived  and  cannot  be  cured  by  verdict. 
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But  it  is  claimed  by  counsel,  in  behalf  of  respondent,  that 
this  action  can  be  maintained  if  it  can  be  shown  that  the 
representations  were  false  in  relation  to  a  material  matter, 
notwithstanding  the  party  making  such  representations  had 
no  knowledge  that  they  were  false.   To  sustain  this  position, 
we  are  referred  to  the  case  of  Bennett  v.  Judson  (21  N.  T. 
238) ;  Stone  v.  Denny  (4  Metcalf ,  151)  ;  and  several  other 
authorities.     We  have  carefully  examined  several  of  these 
cases,  and  none  of  them  appear  to  sustain  this  position, 
unless  the  ease  of  Bennett  v.  Judson  does  so;  and  that  case 
has  in  eflfect  been  overruled,  or  at  least  severely  criticized, 
in  several  later  decisions  in  the  same  State.     The  contrary 
doctrine  is  announced  in  the  case  of  Obetiander  v.  Spiega 
(45  N.  T.  175).     In  that  case  the  referee  did  not  find  any 
actual  fraudulent  intent  on  the  part  of  the  defendants,  or 
that  they  were  aware  that  their  statements  were  false.     The 
court  said:  "The  question,  therefore,  is  whether  a  recovery 
can  be  sustained  in  the  absence  of  proof  that  the  defendants 
believed,  or  had  reason  to  believe,  that  the  representations 
were  false  at  the  time,  and,  for  that  reason,  that  they  were 
fraudulently  made.     That  such  proof  is  necessary  to  a  re- 
covery, is  an  elementary  principle."   (2  Kent,  482,  489;  At- 
woody.  Small,  C.  Clark  &  Finnelly,  House  of  Lords  Oases, 
444.)     The  court  further  said  that  "all  the  confusion  that 
has  arisen  upon  this  point  has  been  from  a  misapplication 
of  a  class  of  cases  where  the  party  making  the  representa- 
tions of  a  fact  has  asserted  its  existence,  as  tvUhin  his  own 
personal  knowledge,  as  contradistinguished  from  belief  or 
opinion.     Bennett  v.  Judson  (21  N.  Y.  238),  belonged  to  this 
class." 

The  case  of  Bennett  v.  Judson  is  fully  commented  upon 
and  explained  in  Marshy.  Falker  (40  N.  Y.  662),  and  this  is 
one  of  the  cases  reviewed,  and  the  principle  upon  which  it 
was  decided  pointed  out.  The  court  said  that  "the  case  of 
Bennett  v.  Judson  (21  N.  Y.  238),  has  been  pressed  upon  the 
consideration  of  the  court  as  an  authority  establishing  a 
different  doctrine;  and  a  casual  reading  of  it  may  tend,  in 
some  measure,  to  support  that  conclusion.  But  neither  the 
facts  upon  whioh  it  was  decided,  nor  the  opinion  given  by 
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the  court,  will  maintain  that  result.  That  was  an  action  for 
damages,  sustained  by  means  of  fraudulent  representations 
made  by  the  defendant's  agent.  The  representations  appear 
to  have  been  made  by  the  agent  upon  the  faith  of  certain  in- 
formation derived  by  him,  from  a  source  apparently  entitled 
to  confidence  and  credit.  *  *  *  But  the  agent  went  on 
to  make  the  representations  in  such  a  manner  and  in  such 
terms  as  were  calculated  to  produce  the  conviction,  in  the 
mind  of  the  purchaser,  that  he  had  personal  knowledge  of 
their  truth;  that,  instead  of  being  the  result  of  information 
obtained  by  him,  he  had  actual  knowledge,  acquired  by 
ocular  inspection  and  personal  examination;  that  he  made 
the  statements,  on  which  the  purchaser  relied,  upon  what 
he  knew,  as  distinguished  from  what  he  had  heard.  This 
was  not  true,  and  he  knew  at  the  time  it  was  not  true;  and 
from  those  circumstances  the  intent  to  deceive  the  pur- 
chaser could  very  naturally  be  inferred.'*  The  case  of  Siont 
V.  Denny  (4  Metcalf,  151),  is  referred  to  as  sustaining  the 
doctrine  in  Bennett  v.  Judson,  but  on  examination  it  will  be 
seen  that  it  does  not.  The  court  in  that  case  says:  ''When 
a  person  makes  a  bare  representation,  it  is  necessary  to  aver 
and  prove  that  he  knew  the  representation  to  be  false, 
otherwise  he  is  not  liable  in  damages." 

The  case  of  Hazard  v.  Irwin  (18  Pick.  95),  is  relied  upon 
by  counsel  for  plaintiff  as  sustaining  Bennett  v.  Judson;  but 
on  examination  it  will  be  found  that  it  does  not.  In  that 
case  Shaw,  C.  J.,  said:  "We  take  it  to  be  a  well-settled  rule 
that  in  the  case  of  a/a&e  and  fraudulent  representation  by 
a  vendor,  in  matters  of  fact,  within  his  own  knowledge,  or 
which  he  affirms  to  be  within  his  own  knowledge,  not  as  to 
matters  of  opinion,  judgment,  probability,  or  expectation; 
in  a  matter  essentially  affecting  the  interests  of  the  other 
party;  a  matter  in  which  he  reposes  confidence  in  such 
affirmation,  and  is,  in  fact,  deceived  by  it,  the  party  thus 
deceived  by  it  may  repudiate  and  rescind  the  contract,  at 
his  election." 

In  the  light  of  the  numerous  authorities  referred  to  in 
this  case,  we  are  satisfied  that  the  complaint  does  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action,  and, 
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therefore,  the  motion  of  defendants  for  judgment  should 
have  been  sustained  upon  this  ground. 

I  will  now  pass  to  the  consideration  of  the  other  branch 
of  the  motion,  based  upon  the  proposition  of  the  insuf- 
ficiency of  the  verdict  to  sustain  the  judgment. 

The  jury  having  failed  to  agree  upon  the  question  sub- 
mitted to  them,  as  to  whether  the  defendants  knew  that 
certain  representations  made  to  plaintiff  in  regard  to  the 
character  and  quality  of  the  land  were  false,  it  must  be 
treated  as  though  they  had  found  on  that  issue  in  the 
negative. 

For  the  purposes  of  this  motion,  the  special  findings  of 
fact  should  be  considered  as  having  the  same  legal  effect  as 
if  they  had  been  written  out  in  full,  as  follows:  '*  We  find, 
1st,  that  defendants  falsely  represented  the  character  and 
quality  of  land  mentioned  in  the  complaint;  2d,  that  plaintiff 
relying  upon  said  false  representations,  was  induced  to  make 
the  purchase;  3d,  that  defendants  had  no  knowledge  that 
said  representations  were  false  when  made. 

Thus  it  will  be  seen  that  the  special  findings  of  fact  are 
inconsistent  with  the  general  verdict;  and  under  the  pro- 
vision of  the  statute,  they  must  control  the  general  verdict, 
and  the  court  should  have  given  judgment  accordingly. 
(Civ.  Code,  g  213.) 

According  to  the  special  findings,  defendants  made  false 
representations  upon  which  plaintiff  relied,  and  by  which 
he  was  induced  to  make  the  purchase;  but  defendants  hav- 
ing no  knoioledge  that  said  representations  were  false  at  the 
time  made,  could  not  have  intended  any  fraud  upon  plaintiff. 

As  has  already  been  seen,  representations  must  not  only 
be  false,  but  fraudulent,  to  maintain  this  action,  and  the 
rule  applies  with  equal  force  to  the  verdict. 

The  facts  contained  in  the  special  findings  being  insuf- 
ficient to  support  the  judgment,  the  motion  of  defendants 
for  judgment  should  have  been  sustained  upon  this  ground. 

The  court  below  having  committed  error  in  overruling 
the  motion  of  defendants  for  judgment,  the  judgment  should 
be  reversed. 
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THE  DOUGLAS  COUNTY  EOAD  COMPANY,  Appel- 
lant, V,  THE  COUNTY  OF  DOUGLAS,  and  THE 
COUNTY  COURT  OF  DOUGLAS  COUNTY. 

WuiT  OF  Betikw — When  and  in  What  Manneb  Facts  mat  bb  Bbouoht 
Befobe  the  Supebiob  Coubt. — A  motion  was  made  in  the  County  Court 
for  the  entry  in  its  records,  nunc  pro  tunc,  of  a  contract,  alleged  to  have 
been  made  with  such  court  and  the  county.  The  motion  was  denied, 
and  a  writ  of  review  was  sued  out  of  the  Circuit  Court  to  review  the  pro- 
ceedings of  the  County  Court  upon  such  motion.  Held,  that  with  the 
evidence  of  the  facts,  upon  which  the  motion  was  based,  before  the  Su- 
perior Court,  the  Superior  Court  can  have  nothing  to  do;  but  the  facts 
themselves  ought  to  be  brought  before  the  Superior  Court;  and  this  may 
be  done  by  the  Superior  Court  in  its  return,  or  by  affidavits  and  the 
papers  of  the  moving  party,  uncontradicted  and  standing  as  admitted; 
or  they  maybe  inferred  from  a  decision  upon  issues  involving  such  facts; 
and  in  such  case,  such  affidavits  and  papers,  brought  before  the  court 
by  the  return  of  the  writ,  constitute  a  port  of  the  record. 

Discbetion— Nunc  Pbo  Tunc  Obdeb,  How  pab  Matteb  op. — ^The  deter- 
.  mination  of  a  court  of  record  as  to  whether  its  orders  have  been  cor- 
rectly entered,  is  not  subject  to  reyiew;  but  where  the  fact  that  an  order 
was  made  is  undisputed,  any  person  injured  by  an  omission  to  enter 
such  order  may  insist,  as  a  matter  of  right,  upon  its  entry  nunc  j>ro  tunc. 

Appeal  from  Douglas  County. 

A  motion  was  made  in  the  County  Court  of  Douglas 
County,  on  the  8th  of  April,  1875,  for  the  entry  in  the 
records  of  the  court,  nitiic  pi'o  tunc,  of  a  contract  alleged  to 
have  been  made  on  the  10th  of  April,  1874,  between  such 
court  and  the  appellants,  by  the  terms  of  which  the  appel- 
lants were  to  have  the  right  to  use  and  occupy  the  public 
highway,  extending  through  the  canyon.  The  motion  was 
based  upon  affidavits  which  averred  the  existence  of  the 
alleged  contract,  the  order  of  the  court  directing  the  entry 
of  the  same  by  the  clerk,  and  the  neglect  of  the  clerk  to 
make  the  entry.  The  motion  was  denied,  whereupon  appel- 
lants sued  out  a  writ  to  review  the  proceedings  of  the  County 
Court  denying  the  motion.  The  Circuit  Court  dismissed 
the  writ  upon  a  hearing  thereunder,  and  rendered  judgment 
against  appellants  for  costs,  from  which  judgment  this  ap- 
peal is  taken. 


W.  IV.  Thayer  and  E.  C.  Brmiangh,  for  Appellants. 
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W.  B.  fVillis  and  Watson  &  Lane,  for  Bespondents. 

By  the  Court,  Shattuck,  J. : 

The  fbrst  question  in  this  case  is,  what  is  to  be  deemed  the 
recm'd  of  the  County  Court  that  was  made,  or  sought  to  be 
made,  the  subject  of  review  ? 

The  return  to  the  writ  of  review  contains  a  motion,  filed 
by  plaintiff  in  the  County  Court  on  the     day  of  1875, 

and  the  contract  which  plaintiff  desired  to  have  entered  up 
iu  the  journals,  together  with  the  affidavit  of  J.  S.  Fitz- 
hugh,  former  county  judge,  and  the  affidavit  of  John  Jack- 
son, former  county  commissioner,  and  the  order  or  the 
decision  of  the  County  Court  denying  the  motion.  The 
counsel  for  the  defendants  insist  that  these  affidavits  consti- 
tute no  part  of  the  record,  and  that  they  cannot  be  consid- 
ered upon  this  writ  of  review,  because  they  are  evidence, 
and  to  consider  them  would  be  to  review  the  facts,  not  to 
pronounce  the  law  upon  the  facts. 

The  authorities  fully  sustain  the  position  that  the  writ  of 
review  only  brings  up  the  record  of  the  inferior  court,  and 
that  the  superior  court  upon  review  tries  the  cause  only  by 
the  record,  and  only  as  to  questions  of  jurisdiction  and  as 
to  error  in  proceeding.  It  will  not  on  review  try  questions 
of  fact. 

It  must  be  supposed,  however,  that  the  inferior  court  was 
moved  to  act,  and  did  act,  and  make  its  orders  or  decisions 
by  some  conclusions  of  fact,  or  in  other  words,  by  some 
facts  which  were  before  it  in  some  form,  and  which  entered 
into  and  formed  the  grounds  of  its  decision.  These  facts, 
whatever  they  may  have  been,  or  however  found  by  the  in- 
ferior court,  ought  to  be  before  the  superior  court  upon  a 
review,  and  by  those  facts  alone  can  the  superior  court 
pronounce  the  law  concerning  jurisdiction,  or  error  in  the 
court  below. 

With  the  evidence  upon  which  the  inferior  court  found 
the  facts,  the  superior  court  has  nothing  to  do;  but  the 
ultimate  facts  themselves  it  must  have,  otherwise  the  review 
will  not  be  the  case  decided  below,  but  of  some  other  case. 

But  how  shall  the  superior  court  know  upon  what  facts 
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the  inferior  decided?  Manifestly,  it  should  be  informed 
by  the  return  which  the  inferior  court  makes  to  the  writ. 
The  inferior  court  might  return  the  facts  specifically  set 
out  in  its  decision,  or  distinctly  and  separately  found,  or 
the  facts  may  appear  by  the  papers  of  the  moving  party 
presented  and  filed  as  the  grounds  of  his  motion,  and  un- 
contradicted and  standing  as  admitted,  or  the  facts  may, 
perhaps,  be  inferred  from  an  issue  having  been  made  by 
allegation  and  denial,  and  the  decision  being  for  the  one  or 
the  other  party  upon  such  issue,  a  decision  in  favor  of  the 
party  alleging  a  fact,  implying  that  the  fact  was  found  as 
he  had  alleged  it,  and  contrariwise. 

In  this  case  the  motion  of  the  plaintiff  was  apparently 
based  upon  the  affidavits  referred  to,  and  the  contract. 
Those  papers  do  not  appear  by  the  record  to  have  been 
contradicted.  Counsel  ask  us  to  deem  them  contradicted, 
and  to  presume  so  far  in  favor  of  the  decision  of  the  County 
Court,  as  to  find  ourselves  the  facts  to  be  otherwise  than 
those  papers  allege  them  to  be,  a  thing  which  the  County 
Court  itself  does  not  appear  by  the  return  to  have  done. 
Should  we  do  this,  we  should  override  the  authorities  that  * 
counsel  cite,  and  virtually  review  the  facts,  not  upon  testi- 
mony, but  upon  mere  presumptions,  and  since  there  is  no 
contradiction  of  these  papers,  upon  presumptions  without 
foundations. 

These  affidavits,  as  they  appear  to  have  been  presented 
and  acted  upon  in  this  case,  are  analogous  to  affidavits  in 
attachment  proceedings  and  in  replevin  cases,  affidavits  for 
writs  of  arrest  and  for  orders  of  publication,  though  in  the 
form  of  affidavits  they  are  uncontradicted,  and  should  be 
regarded  as  allegations  of  fact,  and  as  the  basis  of  the  order 
or  decision  which  followed  them.  Such  being  the  case  of 
the  affidavits  and  papers  in  question  in  this  case,  we  hold 
them  to  be  a  part  of  the  record,  and  properly  brought 
before  the  Circuit  Court  by  the  return  to  the  writ. 

This  decision  does  not  conflict  with  any  decision  of  this 
Court  heretofore  made  upon  this  subject.  It  has  been 
frequently  held  by  this  Court,  that  the  writ  of  review  only 
brings  up  the  record  of  the  inferior  court,  and  that  the  supe- 
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rior  court  will  not  review  the  facts,  but  in  no  case  has  this 
Court  undertaken  to  determine  specially  what  the  record  of 
the  inferior  court  should  contain.  It  is  true  his  honor,  Jus- 
tice McArthur,  in  his  opinion  in  the  case  of  The  Canyonville 
iHc  Galesville  Boad  Co.  v.  Douglas  County,  at  the  last  term, 
referred  to  the  affidavits  of  the  contestant  in  that  case,  as 
constituting  no  part  of  the  record;  but  in  that  case  the 
affidavits  referred  to,  were  presented  in  the  inferior  court, 
in  support  of  an  objection  to  the  jurisdiction  of  the  court, 
and  related  chiefly  to  the  question  of  appropriating  the 
franchises  of  a  private  corporation,  a  mode  of  objection  and 
a  proceeding  which,  in  the  opinion  of  his  honor,  was  not 
contemplated  by  the  statute,  and  accordingly,  the  papers 
relating  to  the  matter,  were  not  properly  a  part  of  the 
record  of  the  case,  so  that  the  case  he  was  considering  was 
widely  different  from  the  one  now  before  us. 

We  now  come  to  the  consideration  of  the  facts  presented 
by  this  record.  They  are  in  substance  these:  The  County 
Court  of  Douglas  County,  in  term  time,  sitting  as  a  Board 
for  the  transaction  of  county  business,  on  the  10th  day  of 
April,  1874,  entered  into  an  agreement  or  contract  with  the 
Douglas  County  Boad  Company,  which  was  a  corporation, 
organized  to  construct  a  wagon  road  through  the  "  canyon  " 
in  Douglas  County,  concerning  the  extent,  terms  and  con- 
ditions upon  which  that  corporation  might  appropriate,  or 
use  and  occupy  the  public  highway  running  through  the 
same  "  canyon;"  that  such  agreement  was  reduced  to  writ- 
ing, and  signed  on  behalf  of  the  corporation  by  its  officers, 
and  on  behalf  of  the  County  Court  by  the  county  judge, 
and  attested  by  the  clerk  of  the  court;  that  the  agreement 
so  executed,  was  delivered  by  the  court  to  the  clerk,  to  be 
entered  in  the  journal  of  the  court,  and  was  filed  and 
placed,  and  still  remains  among  the  files  of  the  court,  but 
through  the  negligence  or  inadvertence  of  the  clerk,  it  was 
not  recorded  or  entered  in  the  journal,  so  as  to  be  available 
as  evidence  on  behalf  of  the  corporation.  Upon  these  facts, 
is  the  plaintiff  entitled  to  have  an  entry  of  this  agreement, 
and  of  the  original  proceedings  of  the  court  relative  thereto, 
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nunc  pro  tunc?  and  is  it  error  in  the  County  Court  to  refuse 
to  order  such  entry  to  be  made  ? 

It  is  contended  by  the  defendants  that  the  making  of  a 
nunc  pro  tunc  order  is  a  matter  of  discretion  which  cannot 
be  reviewed.  The  authorities  cited  in  support  of  this  propo- 
sition (7  Cushing  282,  and  8  Cushing  317)  do  not  sustain 
this  position  to  the  extent  contended  for.  These  authori- 
ties hold  that  the  kind  and  sufficiency  of  the  proofs  on  which 
to  proceed  in  making  an  order  to  amend  or  enter  a  judgment 
nunc  pi'o  tunCf  are  to  be  judged  of  by  the  court  whose  rec- 
ord is  in  question;  and  one  of  these  cases  also  holds  that 
courts  of  record  are  the  exclusive  judges  of  the  propriety 
and  necessity  of  extending  or  amending  their  records,  which 
is  nothing  more  than  allowing  to  the  court  the  right  to  de- 
termine the  fact  whether  or  not  its  orders  and  decisions 
have  been  fully  and  correctly  recorded.  But  all  the  author- 
ities recognize  the  propriety  of  every  court's  making  its 
records  conform  strictly  to  its  orders,  and  express  accu- 
rately its  determinations  and  judgments;  and  the  power  to 
to  eiFectuate  this  object,  by  making  entries  nuiw  pro  tunc, 
has  been  possessed  and  exercised  by  courts  of  law  and 
equity  from  the  earliest  times;  and  we  think  that  when  a 
judgment  has  been  actually  rendered,  or  an  order  made  by  a 
court,  which  is  entitled  to  be  entered  of  record,  but  which, 
by  neglect  of  the  clerk,  is  not  entered  at  the  time  it  should 
be,  a  party  interested  in  such  order  or  judgment,  or  affected 
by  it,  may  insist,  and  demand,  as  a  matter  of  right,  an  entry 
nunc  pro  tunc;  and  a  refusal  of  any  court  or  tribunal  to 
make  such  entry  (the  facts  being  undisputed),  would  be  a 
violation  of  a  leading  maxim,  **An  act  of  the  court  shall 
prejudice  no  one."     (Freeman  on  Judgments,  §  56.) 

Another  position  of  counsel  for  defendants  is,  that  as  the 
failure  to  enter  the  agreement  was  the  omission  or  neglect 
of  the  clerk,  the  proper  remedy  is  by  some  direct  proceed- 
ing against  the  clerk;  but  the  clerk  is  an  officer  of  the  court, 
and  acts  by  the  Court's  direction,  and  the  Court  should  di- 
rectly control  its  own  officers,  in  respect  to  its  own  orders. 
It  would  be  a  strange  situation  to  place  parties  in,  in  courts 
of  justice,  to  hold  that  they  are  at  the  pleasure  or  caprice  of 
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the  clerk,  as  to  whether  tbey  should  have  the  benefit  of  or- 
ders and  judgments  made  or  given  in  t^eir  favor,  or  not. 
We  think  an  application  to  the  Court  was  the  proper  mode 
of  proceeding. 

It  is  also  suggested,  that  the  entry  of  this  agreement  was 
only  a  ministerial  act,  and  not  judicial,  and  consequently, 
not  a  subject  of  review.  The  mere  writing  of  it  in  the  book 
is  ministerial,  but  the  hearing  and  determining  of  the  ques- 
tion whether  it  should  be  entered  nnvc  pi'O  tunc,  is  judicial 
in  its  character,  and  is  a  proper  subject  of  review.  (Free- 
man on  Judgments  g  53.) 

For  these  reasons,  we  are  of  opinion  that  the  Circuit 
Court  en*ed  in  dismissing  the  writ  of  review,  and  in  aflSrm- 
ing  the  decision  of  the  County  Court,  and  the  judgment 
should  be  reversed;  and  under  g  581  of  the  Code,  the 
Circuit  Court  should  exercise  its  mandatory  power,  and  re- 
mand the  case  to  the  County  Court,  with  instructions  to 
proceed  according  to  this  opinion. 


MAKT  E.  BAKKETT,  Appellant,  v.  CHAELES  BAK- 
EETT  AND  XAKIFA  J.  FAILING,  Kespondents. 

DlYOBCE — CONVETANCK  MADE  AFTER  CaUSB  OF  DiVOBCE  SUIT  MAT  BE  ATTACKED. 

The  right  of  a  dWorced  wife,  at  whose  suit  the  divorce  was  granted,  to 
question  the  validity  of  a  conveyance  of  real  property  by  the  huBband, 
dates  from  the  time  when  the  decree  of  divorce  was  entered;  and  Bueh 
decree,  when  entered,  arms  the  wife  with  the  right  to  question  the  va- 
lidity of  any  conveyance  of  real  property,  made  by  the  husband  after  the 
cause  of  the  suit  of  divorce  arose. 
Pabknt  and  Cbild — When  Contbact  to  Pat  fob  Sebvices  not  Implied. 
The  law  will  not  imply  an  agreement  on  the  part  of  a  parent  to  pay  for 
the  ordinary  services,  as  housekeeper,  of  his  daughter,  who  is  living  in 
his  family. 

Appeal  from  Multnomah  County. 

The  complaint  alleges  that  on  the  25th  of  September, 
1866,  the  plaintiff  was  the  wife  of  the  defendant,  Charles 
Barrett;  that  the  former  was  then  a  resident  of  San  Fran- 
cisco, California,  and  the  latter  of  Portland,  Oregon;  that 
on  that  day,  plaintiff  began  a  suit  for  divorce  against  said 
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defendant,  in  the  District  Court  of  the  State  of  California 
for  the  Fifteenth  Judicial  District;  that  said  defendant  Bar- 
rett filed  his  answer  therein  on  the  5th  of  June,  1867;  that 
on  the  13fch  of  April,  1867,  said  defendant  Barrett  was  or- 
dered, by  said  court,  forthwith  to  pay,  as  plaintiff's  counsel 
fees  in  said  suit,  the  sum  of  three  hundred  dollars,  and  one 
hundred  and  twenty-five  dollars  for  her  alimony,  and  to 
thereafter  pay,  monthly,  on  the  thirteenth  of  each  month, 
during  the  pendency  of  the  suit,  or  until  the  further  order 
of  the  court,  one  hundred  and  twenty-five  dollars  for  such 
alimony;  that  on  the  18th  of  April,  1870,  plaintiff  ob- 
tained a  decree  of  divorce,  decreeing  that  defendant  Bar- 
rett should  pay  five  thousand  five  hundred  and  four  dollars 
and  thirty  cents,  in  gold  coin,  for  alimony  and  counsel  fees 
then  due,  and  the  additional  sum  of  one  hundred  and  twenty- 
five  dollars  per  month,  alimony,  so  long  as  plaintiff  remained 
single;  that  on  the  8th  of  December,  1870,  she  brought  an 
action  in  the  Circuit  Court  of  this  State  for  Multnomah 
County,  on  this  decree,  and  on  the  18th  of  February,  1871, 
recovered  judgment  in  said  action  against  said  Charles  Bar- 
rett for  five  thousand  nine  hundred  and  twenty-one  dollars 
and  thirty  cents  in  coin,  and  for  forty-six  dollars  and  thirty 
cents,  costs;  that  on  the  14tli  of  March,  1871,  execution 
was  issued  on  this  judgment,  which  was  returned  unsatis- 
fied, and  that  no  part  of  said  judgment  has  been  paid;  that 
at  the  time  of  the  commencement  of  the  divorce  suit,  and 
for  a  long  time  thereafter,  said  Charles  Barrett  was  the 
owner  in  fee  of  the  west  half  of  lots  7  and  8,  in  block  63, 
in  the  city  of  Portland,  Oregon,  of  the  value  of  about  five 
thousand  dollars;  that  on  or  about  the  4th  of  February, 
1868,  said  Barrett,  combining  and  confederating  with  the 
defendant,  Xarifa  Jane  Failing,  then  Xarifa  Jane  Barrett, 
who  is  his  daughter,  and  was  residing  with  him,  with  intent 
to  defraud  the  plaintiff  of  her  demand  against  him,  fraudu- 
lently made  a  pretended  conveyance  of  said  real  property 
to  said  Xarifa  Jane,  by  a  deed  of  that  date;  that  said  con- 
veyance was  without  any  consideration;  that  the  said  prop- 
erty is  held  by  Xarifa  Jane  for  the  use  and  benefit  of  the 
said  Charles  Barrett,  upon  secret  trust  between  them,  solely 
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to  defraud  plaintiff^  and  that  such  transfer  was  not  followed 
by  an  immediate  and  continued  change  of  possession. 

Each  defendant  answered  separately,  and  each  denies  all 
of  the  allegations  of  the  complaint  which  tend  to  show  that 
the  conveyance  of  Charles  Barrett  to  Xarifa  Jane  was  fraud- 
ulent, or  that  said  Charles  has  any  interest  in  the  property, 
or  that  it  is  held  in  trust  for  him;  and  each  alleges  that  such 
conveyance  waa.for  a  full  and  valuable  consideration,  which 
was  paid. 

W.  W.  Thayer,  W.  H.  Effingei\  and  Page  &  Yocum,  for 
Appellant. 

William  Strong  and  John  CaUin,  for  Bespondents. 

By  the  Court,  Burnett,  J. : 

The  first  question  presented  by  the  appeal  is,  whether  the 
plaintiff  is  in  a  situation  to  inquire  into  the  validity  of  the 
deed  made  by  Charles  Barrett  to  his  daughter  Xarifa  Jane, 
on  the  4th  of  February,  1868.  Was  she  a  creditor,  or  did 
she  have  a  lawful  suit  or  demand  against  said  Charles  Bar- 
rett, at  that  time,  within  the  meaning  of  §  51,  Chapter  6  of 
Miscellaneous  Laws?  It  was  conceded  in  the  argument, 
that  any  woman  who  has  obtained  a  divorce  from  her  hus- 
band may  question  the  validity  of  any  conveyance  made  by 
him  after  the  cause  of  suit  arose;  but  it  was  insisted  that 
the  right  of  suit  must  have  existed  in  this  State  at  the  time 
tl^e  deed  complained  of  was  made,  or  the  plaintiff  cannot  be 
benefited  thereby;  and,  as  this  suit  for  divorce  between  the 
plaintiff  and  Charles  Barrett  was  pending  in  another  State 
at  the  time  the  deed  in  question  was  made,  that  she  could 
not  have  had  a  right  of  suit  here,  and  is  therefore  debarred 
from  the  right  of  questioning  the  validity  of  the  deed.  It 
seems  from  the  authorities  that  the  right  of  a  woman  to 
question  a  conveyance,  made  by  her  husband  under  the  cir- 
cumstances mentioned,  can  never  arise  until  the  decree  of 
divorce,  which  establishes  the  fact  that  she  had  a  cause  of 
suit  against  her  husband,  and  fixes  the  time  when  the  cause 
of  suit  arose,  is  made;  and  whenever  that  decree  is  made, 
by  a  court  of  competent  jurisdiction,  it  arms  the  injured 
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wife  with  power  to  call  in  question  the  validity  of  any  con- 
veyance made  by  her  husband  after  the  cause  of  suit  arose. 
It  will  not  be  claimed  that,  if  Barrett  had  become  indebted 
in  San  Francisco  to  the  amount  of  five  thousand  dollars, 
and  had  given  his  note,  payable  in  five  years,  he  could  the 
next  year  have  made  a  conveyance  that  could  not  be  in- 
quired into  by  his  California  creditor,  although  such  cred- 
itor would  have  no  right  of  action,  either  in  California  or 
Oregon,  for  four  years;  but  when  he  once  obtained  a  judg- 
ment on  his  note,  he  could  then  go  back  and  inquire  into 
every  conveyance  made  by  his  debtor  after  the  debt  was 
contracted,  and,  if  he  saw  fit  to  sue  him  iu  California,  and 
then  sue  the  judgment  over  here,  it  would  make  no  differ- 
ence in  its  effect  when  once  obtained. 

In  the  case  of  Bouslongh  v.  Bouslough  (68  Penn.  S.  R. 
499),  treating  upon  this  question,  the  court  uses  this  lan- 
guage :  **  There  is  no  reason  why  a  wife,  whose  husband  has 
deserted  her  and  refused  to  perform  the  duty  of  mainte- 
nance, or  who  by  cruel  treatment  has  compelled  her  to  leave 
his  house  and  commence  proceedings  for  a  divorce  and 
maintenance,  should  not  be  viewed  as  a  quasi  creditor  in 
relation  to  the  alimony  which  the  law  awards  to  her.  So 
long  as  she  is  receiving  maintenance,  and  is  under  his  wing, 
as  it  were,  she  is  bound  by  his  acts  as  to  his  personal  estate; 
but  when  she  is  compelled  to  become'a  suitor  for  her  rights, 
her  relation  becomes  adverse  and  that  of  a  creditor  in  fact, 
and  she  is  not  to  be  balked  of  her  dues  by  his  fraud.  But 
it  is  argued  that  this  cannot  exist  until  a  decree  be  made  for 
the  alimony.  But  why  is  her  case  before  the  decree  not  as 
much  within  the  spirit  and  intent  of  the  statute  of  the  13th 
Elizabeth  as  that  of  a  subsequent  creditor,  who  was  intended 
to  be  affected  by  a  deed  made  before  his  debt  was  contracted, 
but  in  view  of  it?  It  is  not  doubted  that  a  voluntary  con- 
veyance, made  in  contemplation  of  future  debts  to  be  con- 
tracted, and  with  a  view  to  defeat  them,  is  within  the  spirit 
of  that  statute,  though  not  within  its  letter." 

In  the  case  of  Livermore  v.  Bouielle  &  Tenny  (11  Gray, 
217),  it  is  held  that  a  conveyance  of  real  estate  by  a  hus- 
band after  he  has  committed  adultery,  though  before  his  wife 
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has  filed  a  libel  for  divorce,  is  void,  if  made  to  prevent  her 
from  recovering  such  alimony  as  the  court  may  decree  her. 
These  cases  establish  the  doctrine  that  the  right  of  the 
wife  to  question  conveyances  made  by  the  husband  dates 
from  the  time  the  cause  of  suit  arose,  and  not  from  the  date 
of  the  decree;  and,  in  fact,  as  has  been  stated,  it  was  con- 
ceded in  the  argument  that  such  was  the  law.     But  it  was 
claimed  by  counsel  for  the  respondent  that  in  this  case  the 
appellant  cannot  question  any  conveyance  made  by  Charles 
Barrett  prior  to  the  18th  of  April,  1870,  that  being  the  date 
of  the  decree  of  divorce  and  for  alimony;  and  to  sustain 
this  position  the  cases  of  Nary  v.  Nary  (41  Vermont,  180), 
and  Barber  v.  Barber  (21  How.  U.  S.  682),  are  cited.     In 
the  case  of  Nary  v.  Nai^y  it  appears  that  the  plaintiff  sued 
her  husband  for  a  divorce,  and  pending  the  suit  obtained  an 
order  requiring  him  to  pay  her  one  hundred  dollars  as  tem- 
porary alimony;  that  within  two  weeks  after  this  order  was 
entered,  and  before  any  payment  was  made  and  while  the 
suit  was  pending,  the  husband  died;   that  thereafter  she 
presented  this  order  for  temporary  alimony  as  a   claim 
against  his  estate,  and  it  was  disallowed,  on  the  ground  that 
the  death  of  the  husband  discontinued  the  suit  for  divorce, 
and  thereby  the  order  for  temporary  alimony  became  inop- 
erative, especially  as  no  steps  had  been  taken  to  carry  the 
order  into  effect  prior  to  his  death.     The  courts  have  the 
power  to  require  the  defendant  in  a  divorce  suit,  in  proper 
cases,  to  support  the  plaintiff  and   contribute  to  the  ex- 
penses of  the  litigation  during  the  pendency  thereof,  though 
it  may  establish  the  fact  that  the  plaintiff  is  not  entitled  to 
relief  and  has  no  claim  upon  the  defendant  or  his  property. 
And  if  the  plaintiff  here  had  obtained  nothing  more  than 
an  order  for  temporary  alimony,  she  would  occupy  an  en- 
tirely different  position  to  what  she  does  with  a  decree  of 
divorce  in  her  favor,  for  the  sum  of  $5,504  alimony.    In  the 
case  in  21st  Howard  the  court  held  that  where  a  woman  had 
obtained  a  divorce  from  bed  and  board  of  the  husband, 
under  the  New  York  statute,  that  though  the  decree  did 
not  sever  the  marital  relation,  she  could  afterwards  sue  her 
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husband  in  Wisconsin,  on  that  judgment,  for  the  amount  of 
the  alimony. 

Having  reached  jkhe  conclusion  that  the  plaintiff  has  a 
right  to  inquire  into  the  conveyance  made  by  Charles  Bar- 
rett to  Xarifa  Jane  Barrett  on  the  4th  of  February,  1868,  the 
next  and  more  difficult  question  is,  whether  that  conveyance 
is  fraudulent.  Charles  Barrett  and  Xarifa  J.  both  testify 
that  the  conveyance  in  question  was  bona  fide  and  for  full 
value;  but  when  we  consider  that  when  Charles  Barrett  is 
questioned  directly  on  that  subject  his  answers  are  evasive, 
indefinite  and  entirely  unsatisfactory,  we  are  forced  to  the 
conclusion  that  so  far  as  he  is  concerned,  his  principal 
object  in  making  the  conveyance  to  his  daughter  was  to 
place  the  property  beyond  the  reach  of  any  judgment  for 
alimony  his  wife  might  obtain  against  him  in  the  suits  then 
pending  in  California.  So  far  as  Xarifa  Jane  is  connected 
with  the  transaction,  it  would  appear  that  she  had  full 
knowledge  of  the  suit  pending  against  her  father,  but  that 
her  principal  object  was  to  secure  herself  for  services  ren- 
dered to  her  father  prior  to  that  time.  Hence,  we  conclude 
that  while  this  conveyance  is  not  absolutely  void  as  against 
the  plaintiff,  yet  the  suspicious  circumstances  as  to  the  ade- 
quacy of  the  consideration  and  fairness  of  the  transaction 
require  that  it  should  be  set  aside  so  far  as  it  is  voluntary; 
and  this  leads  us  to  inquire,  what  amount  was  bona  fide  due 
from  Charles  Ban^ett  to  Xarifa  Jane,  on  the  4th  of  Febru- 
ary, 1868.  The  court  below  found  that  "the  said  defendant 
Xarifa  J.,  on  the  said  4th  day  of  February,  1868,  had  a  bona 
fide  lawful  claim  and  demand  against  said  defendant  Charles 
Barrett  for  the  sum  of  three  thousand  seven  hundred  and 
sixty-five  dollars,  which  she  was  then  entitled  to  receive  and 
recover  of  him  in  an  action  at  law. "  We  do  not  think  this 
view  of  the  case  is  correct.  In  the  first  place,  the  referee 
finds  that  there  was  no  express  contract  between  Charles 
Barrett  and  Xarifa  for  any  kind  of  service^  prior  to  Novem- 
ber 3d,  1866,  and  then  only  for  services  as  housekeeper,  at 
thirty  dollars  per  month;  but  he  allows  her  for  services  as 
housekeeper,  on  an  implied  contract,  from  June  3d,  1863. 
This  we  think  was  error.     If  she  was  entitled  to  services  as 
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boasekeeper,  it  must  be  upon  an  express  contract.  The 
law  will  not  imply  an  agreement  on  the  part  of  a  parent  to 
pay  his  daughter,  who  is  living  in  his  family,  wages  for 
ordinary  services  such  as  housekeeping.  (15  Barb.  414;  33 
N.  H.  581.) 

It  is  claimed  by  counsel  for  respondent  that  the  evidence 
shows  that  there  was  an  express  contract  on  the  part  of 
Charles  Barrett  to  pay  Xarifa  J.  wages  as  housekeeper, 
from  the  time  she  arrived  in  June,  1863.  It  is  true  that 
both  the  defendants  so  testify;  but  these  statements, 
viewed  in  the  light  of  Xarifa*s  voluntary  admissions,  made 
long  after  that  time,  that  she  was  working  for  her  board 
and  clothes,  and  the  subsequent  actions  of  both  defendants, 
fully  warranted  the  referee  in  finding  that  no  such  agree- 
ment had  been  made.  The  testimony  of  Charles  Barrett,  in 
connection  with  the  ledger  account  introduced  by  him, 
tended  to  show  that  there  was  an  express  agreement  to  pay 
Xarifa  thirty  dollars  per  month  wages  as  a  housekeeper, 
from  December  3, 1866,  and  the  referee  was  justified  in  so 
finding.  And  this  amount  would  appear  from  the  account 
to  have  been  paid.  The  referee  further  found  that  Xarifa 
had  rendered  services  for  Charles  Barrett  from  June  3, 
1864,  to  February  4,  1868,  for  which  there  was  an  implied 
contract  on  the  part  of  Charles  Barrett  to  pay,  and  that 
they  were  reasonably  worth  the  sum  of  thirty  dollars  per 
month.  We  think  this  finding  was  correct,  as  the 
evidence  tends  to  show  that  this  employment  was 
not  in  the  ordinary  course  of  services  from  child  to  parent 
in  the  household  duties  of  the  parent's  family;  and  further, 
that  they  were  rendered  by  Xarifa  with  the  expectation 
that  she  would  receive  pay.  On  the  whole  evidence  we  are 
of  the  opinion  that  two  thousand  two  hundred  dollars  is  the 
full  amount  of  the  claim  that  Xarifa  had  against  Charles 
Barrett  on  the  4th  of  February,  1868,  and  that  the  consider- 
ation expressed  in  the  deed  approximates  the  correct  amount; 
and  this  view  of  the  case  is  strengthened  by  the  testimony 
of  Charles  Barrett  as  well  as  by  that  of  Judge  Strong.  In 
answer  to  Interrogatory  44,  as  to  what  the  true  considera- 
tion  for  the  deed  was,  Barrett  says:   "She  paid  me  fifty 
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dollars  in  this  way,  she  lent  me  fifty  dollars  on  interest  pre- 
vious to  this;  that  fifty  dollars  and  interest,  whatever  it  was, 
I  do  not  remember,  was  turned  over  as  part  payment;  the 
remainder  l^ras  paid  by  salary,  calculated  vp  to  that  doie^  due 
to  her  for  services.  "  In  answer  to  Interrogatory  45,  as  to 
how  much  salary  was  due  her  at  the  time  of  making  the 
deed,  he  says:  **  I  don't  remember,  but  it  was  as  much  or 
more  than  the  property  came  to." 

Judge  Strong  says,  in  answer  to  Interrogatory  4,  in  his 
examination:  ''  From  what  was  stated  to  me  by  the  parties 
at  the  time  the  deed  was  executed,  the  consideration  was 
the  compensation  due  Xarifa  from  Charles  Barrett  for 
services  rendered  him  by  her  for  some  years  previously.  I 
know  of  no  other  consideration.  "  Allowing  Xarifa  Jane 
two  hundred  and  eighty-five  dollars,  for  the  balance  due  her 
on  the  express  contract  for  services  as  housekeeper,  and 
two  thousand  two  hundred  dollars,  on  an  implied  contract 
for  services  in  the  store,  the  consideration  to  the  amount  of 
two  thousand  four  hundred  and  eighty-five  dollars  should 
be  held  good.  Taking  the  property  to  be  of  the  value  of  four 
thousand  five  hundred  dollars,  at;  the  time  it  was  conveyed, 
it  would  follow  that  the  plaintiff  herein  would  have  a  lien 
for  the  sum  of  two  thousand  and  fifteen  dollars  and  ten  per 
cent,  interest  thereon  from  the  18th  of  February,  1871,  the 
time  her  judgment  was  obtained  in  this  State. 

The  decree  of  the  court  below  will  be  modified  in  accord* 
ance  with  this  opinion. 


B.  GOLDSMITH,  Appellant,  v.  A.  H.  BEOWN, 

State  Treasurer,  Kespondent. 

Act  of  1874,  bklatino  to  Lock  Boinn,  uNcoNSTircmoNAL. — The  act  to  au- 
thorize the  State  treasurer  to  convert  currency  funds  into  coin  in  certain 
cases,  and  also  to  pay  ofif  the  Lock  bonds,  approved  October  26,  1874, 
is  unconstitutional,  for  the  reason  that  it  impairs  the  obligation  of  the 
contract,  entered  into  between  the  State  and  the  Willamette  Lock  and 
Canal  Company  by  act  of  the  Legislative  Assembly,  approved  October 
21,  1870. 

Appeal  from  Marion  County. 
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The  facts  are  stated  iu  the  opinion  of  the  Court. 
W.  H.  Effinger^  for  Appellant. 

By  the  Court,  MoArthub,  J. : 

This  ca^e  turns  upon  the  construction  of  an  act  of  the 
Legislative  Assembly  of  this  State,  entitled  ''An  Act  to  ap- 
propriate funds  for  the  construction  of  a  steamboat  canal 
at  the  Willamette  Falls,  approved  October  21,  1870.  As 
between  the  State  of  Oregon  and  the  Willamette  Falls 
Canal  and  Lock  Company,  the  said  act  is  a  contract,  and 
the  rights  of  the  parties  are  to  be  determined  by  a  proper 
construction  of  that  contract.  By  said  act,  the  State 
pledged  its  faith  that  upon  the  completion  of  the  canal  and 
locks  at  the  Willamette  Falls,  in  the  manner  set  forth 
therein,  it  would  issue  certain  bonds,  establish  a  fund  out 
of  which  those  bonds  should  be  paid  in  ten  years,  or  sooner, 
and  that  the  funds  should  be  so  administered  as  to  make 
them  available  at  the  earliest  period  for  the  payment  of  the 
said  bonds.  In  pursuance  of  the  provisions  of  the  said  con- 
tract, the  Willamette  Falls  Canal  and  Lock  Company  per- 
formed and  discharged  all  the  obligations  resting  upon  it. 
From  time  to  time  the  fund,  out  of  which  payment  of  the 
aforesaid  bonds  was  agreed  to  be  made,  has  been  increasing, 
until  there  is  now  on  hand  forty  or  fifty  thousand  dollars. 
Payment  is  withheld,  and  the  State  treasurer  refuses  to  pay 
the  said  bonds  in  any  other  manner  than  that  prescribed  by 
an  act  of  the  Legislative  Assembly,  entitled  ''An  Act  to 
authorize  the  state  treasurer  to  convert  currency  funds  into 
coin  in  certain  cases,  and  also  to  pay  off  the  Lock  bonds," 
approved  October  20,  1874.  By  this  act,  the  treasurer  is 
directed  to  accept  bids  from  the  holders  of  said  bonds  for 
their  redemption,  but  in  no  case  to  pay  more  than  ninety- 
five  per  cent,  of  the  par  value  thereof;  and,  in  case  no  bids 
for  the  redemption  of  said  bonds  are  made,  then  he  is 
authorized  and  directed  to  loan  out  the  fund  in  the  same 
manner  in  which  the  school  fund  is  loaned. 

The  act  of  1870  is  a  contract,  and  the  act  of  1874,  in  our 
opinion,  seriously  impairs  the  obligations  of  that  contract. 
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The  Constitution  prohibits  the  passage  of  laws  impairing 
the  obligations  of  contracts;  and  the  clear  and  comprehen- 
sive views  of  the  Supreme  Court  of  the  United  States,  in  the 
Dartmouth  College  Case  (4  Wharton,  518),  affords  the  best 
and  safest  guide  in  all  cases  in  which  that  provision  of  the 
fundamental  law  is  an  element.  Applying  the  principles  of 
that  case  to  the  one  in  hand,  we  can  reach  no  other  conclu- 
sion than  that  the  act  of  1874  is  unconstitutional. 

Under  the  act  of  1870,  the  faith  of  the  State  was  pledged 
that  the  funds  should  be  so  managed  as  to  make  them 
available  for  the  payment  of  the  bonds  in  question  at  the 
earliest  period ;  and  we  think  the  evident  meaning  of  that 
act  is,  that  the  bonds  be  discharged  as  fast  as  there  is  money 
in  the  treasury  available  for  discharging  them.  We,  there- 
fore, think  that  a  writ  of  mandamus  should  issue  command- 
ing the  treasurer  to  pay  said  bonds. 

Decree  reversed.        

BENJAMIN  E.  SNIPES,  Appellant,  v.  JOSEPH  BEEZ- 
LET, Kespondent. 

Jn]>oicEiiT — When  Satisfied,  what  Fubtheb  Fbooeedinos  oan  be  had. — 
When  a  judgment  has  been  satisfied,  the  clerk  has  no  anthoritj  to  make 
a  further  entry  of  judgment  in  the  case,  or  to  issue  execution,  until  such 
satisfaction  is  canceled  or  set  aside  in  a  proper  proceeding,  in  the 
court  where  the  judgment  was  rendered. 

Appeal  from  Wasco  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Tliayer  &  Williams,  for  Appellant. 

N.  H.  Gates,  for  Eespondent. 

By  the  Court,  Burnett,  J. : 

On  the  28th  day  of  November,  1874,  the  appellant  filed  a 
complaint  in  equity,  in  the  court  below,  praying  for  an 
injunction  restraining  the  sale  of  certain  of  his  real  property 
upon  an  execution  issued  by  the  clerk  of  the  Circuit  Court 
for  "Wasco  County,  for  the  collection  of  certain  disburse- 
ments taxed  by  said  clerk  in  favor  of  the  respondent  herein 
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and  against  the  appellant.  The  respondent  interposed  a 
demurrer  to  said  complaint,  npon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  suit.  The 
cause  came  on  for  hearing  upon  said  demurrer,  at  the  June 
term,  1876,  of  the  Circuit  Court,  and,  after  argument  of 
counsel  for  the  respective  parties,  the  court  sustained  the 
demurrer  and  dismissed  the  complaint,  from  which  ruling 
the  case  comes  into  this  Court. 

It  appears  from  the  complaint  that  the  respondent,  on  the 
18th  day  of  June,  1873,  recovered  a  judgment,  in  the  Circuit 
Court  for  Wasco  County,  against  the  appellant,  for  the  sum 
of  twenty-one  dollars  and  seventy-five  cents  and  costs  and 
disbursements  to  be  taxed;  that  on  the  28th  day  of  the  same 
month,  judgment  was  entered,  and  docketed,  for  twenty- 
one  doUai-s  and  seventy-five  cents,  and  for  twenty-three 
dollars  and  fifty- three  cents  costs;  that  on  the  8th  day  of 
July,  1873,  the  appellant  paid  said  judgment  and  costs  in 
full,  and  the  respondent  receipted  the  docket;  that  on  the 
21st  day  of  November,  1873,  an  additional  cost  bill  was  filed  i 
and  another  entry  made,  in  the  lien  docket,  of  judgment 
against  the  appellant,  for  the  same,  as  follows:  *'  Sixty-eight 
dollars  and  forty-eight  cents  additional  cost  bill,  filed 
November  21, 1873; "  that  said  additional  cost  bill  was  filed 
and  such  entry  made  in  vacation  without  any  order  of  the 
court,  and  that  the  execution  aforesaid  was  issued  upon 
such  entry  and  to  collect  said  sum.  The  Code  provides 
(Civ.  Code  g  545)  that  "  the  costs  and  disbursements, 
which  a  party  is  entitled  to  recover  from  another,  may  be 
collected  by  the  execution  to  enforce  the  judgment  or 
decree  as  a  part  thereof."  It  would  seem  to  be  fairly  in- 
ferred that  if  the  judgment  be  already  satisfied,  no  execution 
can  legally  issue  thereon.  It  appears  that  the  judgment 
obtained  by  the  respondent,  against  the  appellant,  on  the 
28th  day  of  June,  1878,  was  fully  paid  and  satisfied,  and 
receipted  by  the  respondent  on  the  8th  day  of  the  following 
month.  If  there  had  been  no  costs  taxed  at  that  time — the 
five  days,  in  which  the  prevailing  party  is  allowed  to  tax  his 
costs  and  disbursements,  having  expired,  without  notice — 
the  presumption  would  be  that  he  had  waived  his  right  to  tax 
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them.  But  more  than  half  of  the  amount  paid  by  the 
appellant  was  for  costs.  More  than  four  months  after  the 
payment  of  said  judgment  and  costs,  the  respondent  filed 
an  additional  cost  bill  in  said  cause,  and  the  clerk,  without 
any  authority  of  law,  undertook  to  enter  a  judgment  in  the 
lien  docket  against  the  appellant  for  the  amount  of  the 
additional  bill  and  to  issue  an  execution  thereon. 

It  was  admitted  on  the  argument  of  the  case,  that  the 
costs  were  only  an  incident  of  the  judgment.  If  so,  when 
the  judgment  was  fully  paid  and  satisfied,  there  was  no  au- 
thority to  issue  an  execution  thereon  until  that  satisfaction 
was  set  aside  or  canceled,  in  a  proper  proceeding  in  the 
court  where  it  was  entered.  In  the  case  of  Schemerhom  t. 
Van  Voaat  (5  How.  Pr.  K.  480),  in  which  a  motion  was  made 
to  readjust  the  costs,  it  was  said:  ''This  motion  may  be  re- 
garded as  a  motion  for  a  new  trial,  as  respects  the  costs; 
but  a  new  trial  is  not  to  be  granted  because  the  party  wh<j 
asks  for  it  neglected  to  bring  forward  all  the  evidence  in  his 
power  to  support  his  claim."  *  *  *  *  Again,  suppose 
a  jury  erroneously  reject  one  half  the  items  of  the  plaintiff's 
account,  he  enters  up  judgment  on  the  verdict  and  receives 
payment,  it  will  then  be  too  late  for  him  to  move  for  a  new 
trial.  He  should  have  done  it  before  he  entered  judgment 
on  the  verdict.  So  in  this  case,  after  the  plaintiff  knew  how 
the  clerk  had  adjusted  the  costs,  if  he  then  intended  to  move 
to  have  the  costs  readjusted,  he  should  not  have  entered 
judgment  for  them  as  adjusted,  and  received  payment  of 
the  judgment." 

In  the  case  at  bar,  if  the  respondent  had  intended  to  ob- 
ject to  the  taxation  of  costs  made  by  the  clerk  on  the  28th 
day  of  June,  1873,  he  should  not  have  accepted  the  amount 
paid,  and  satisfied  the  judgment.  By  so  doing,  he  virtually 
admitted  that  the  amount  of  the  judgment,  as  well  as  the 
amount  of  the  costs  taxed,  was  correct,  and  placed  it  beyond 
the  power  of  the  clerk  to  issue  an  execution  upon  that 
judgment. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded. 
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MAETHA  A.  ESPY,  Respondent,  v.  JAMES  D.   FEN- 
TON, Appellant. 

UsB  AND  Occupation — Bblation  ot  Landlord  and  Tenant  must  bb  Shown. 

lu  an  action  for  the  use  and  occupation  of  land,  a  contract,  express  or 

implied,  creating  the  relation  of  landlord  and  tenant,  mnst  be  shown; 

where  such  relation  does  not  exist,  the  possession  is  hostile,  and  the 

owner's  remedy  is  by  ejectment  and  for  damages. 
Inbtbuctionb — Must  Confobm  to  the  Issues. — The  court  may  refuse  to  give 

an  instruction  which  is  not  applicable  to  the  case  presented  by  the  party 

asking  it. 

Appeal  from  Yamhill  County. 

This  is  an  action  bj  the  respondent,  a  married  woman,  to 
recover  five  hundred  dollars  for  the  use  and  occupation  of  a 
farm  owned  by  her  in  her  own  right,  which  farm,  it  is 
alleged  in  the  complaint,  appellant  occupied  with  the  per- 
mission of  the  respondent,  and  with  the  knowledge  that  it 
tvas  her  separate  property. 

The  allegations  in  the  complaint  are  denied  in  the  answer, 
and  for  a  separate  answer,  appellant  alleges  that  he  leased 
the  premises  in  question,  by  an  express  contract  in  writing, 
from  John  H.  Espy,  the  respondent's  husband,  executed  on 
the  part  of  said  Espy  by  one  Snow,  who  was  the  attorney  in 
fact  of  both  John  H.  Espy  and  Martha  A.,  with  authority 
to  execute  such  lease  on  the  part  of  both.  The  answer  fur- 
ther alleges  that  before,  at,  and  after  the  execution  of  such 
lease,  Martha  A.  permitted  John  H.  to  rent  the  farm  and 
receive  the  rents  and  profits  thereof  to  his  own  use;  thaton 
the  16th  of  October,  1874,  appellant  paid,  upon  an  execution 
against  John  H.  Espy,  in  proceedings  of  garnishment 
against  appellant,  the  sum  of  two  hundred  and  sixty-one 
dollars  and  sixty  cents,  out  of  money  due  on  the  said  con- 
tract of  leasing.. 

The  cause  was  tried  before  a  jury,  and  a  verdict  and 
judgment  had  against  appellant  for  three  hundred  and  fifty 
dollars  and  seventy-five  cents,  from  which  judgment  this 
appeal  is  taken. 

The  errors  relied  upon  in  the  appeal,  and  other  facts,  are 
stated  in  the  opinion  of  the  Court. 
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E.  P.  Boise,  H,  Hurley  and  W.  D.  FerUon,  for  Appellant. 
Ramsey  A  McCain,  for  Bespondent. 

By  the  Court,  Pkim,  J. : 

This  is  an  action  in  the  nature  of  assumpsit,  for  the  use 
and  occupation  of  a  certain  farm  owned  by  plaintiff  in  her 
own  right. 

In  order  to  maintain  this  action,  a  contract  either  express 
or  implied  must  be  shown,  creating  the  relation  of  landlord 
and  tenant  between  the  parties;  and  the  pleadings  in  the 
case,  as  well  as  the  instructions,  appear  to  be  based  upon 
this  theory.  It  appears,  however,  that  the  defendant  took 
exceptions  to  the  instructions  on  this  point.  We  have  exam- 
ined these  instructions,  and  when  considered  together  as  a 
whole,  they  are  to  the  effect  that,  although  no  express  con- 
tract may  have  been  entered  into  bet  vreen  the  parties  to  this 
action,  creating  the  relation  of  landlord  and  tenant,  such 
relation  might  be  implied  or  inferred  from  the  facts  and 
circumstances  surrounding  the  parties.  The  objection  taken 
to  these  instructions,  we  think,  was  not  well  taken,  and  was 
properly  overruled  by  the  court. 

The  defendant,  by  his  counsel,  asked  the  court  to  give 
the  following  instruction:  '*  If  the  defendant  entered  as  the 
tenant  of  another,  the  real  owner  (not  the  tenant's  landlord) 
cannot  maintain  assumpsit,  but  must  sue  in  ejectment  and 
for  damages.''  The  instruction  having  been  refused  by  the 
court,  the  ruling  was  excepted  to  by  defendant. 

By  this  instruction,  the  court  was  asked  in  effect  to  in- 
struct the  jury,  that  if  defendant  went  into  possession  as 
the  tenant  of  the  husband,  the  plaintiff,  although  the  real 
owner  of  the  premises  leased,  could  not  maintain  this  form 
of  action,  but  would  be  compelled  to  sue  in  ejectment  and 
for  damages.  The  instruction  is  based  upon  the  theory 
that  defendant,  having  gone  into  possession  of  the  prem- 
ises in  question  under  a  lease  from  the  husband,  such  pos* 
session  should  be  treated  as  hostile  and  adverse  to  that  of 
plaintiff,  and  therefore  precludes  the  existence  of  any  such 
relation   as  landlord  and   tenant.      As  has   already   been 
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stated,  this  action  cannot  be  maintained  unless  that  relation 
can  be  shown  to  exist  either  expressly  or  by  implication. 
If  defendant  had  based  his  answer  upon  this  theory,  the 
instruction  asked  would  have  been  applicable,  and  should 
have  been  given ;  but  upon  an*examination  of  the  answer,  it 
will  be  seen  that  the  theory  adopted  is  directly  the  reverse 
of  the  one  involved  in  the  instruction.  The  theory  adopted 
is,  that  plaintiff,  being  the  owner  of  the  premises  in  her  own 
right,  could  either  rent  them  herself  independently  of  her 
husband,  or  authorize  him  to  rent  them  for  his  own  use  and 
benefit,  and  that  plaintiff,  having  adopted  the  latter  course, 
and  defendant  having  paid  the  rent  under  such  an  arrange- 
ment, she  could  not  ignore  what  her  husband  had  done 
under  her  authority  and  by  her  permission,  and  compel 
defendant  to  pay  the  rent  directly  to  her.  This  was  the 
defense  tendered  in  the  answer  of  defendant,  and  inasmuch 
as  it  is  wholly  inconsistent  with  the  theory  that  the  posses- 
sion of  defendant  was  adverse  and  hostile  to  the  title  of 
plaintiff,  it  would  have  been  error  in  the  court  to  have 
given  the  instruction  asked  for. 

The  court  instructed  the  jury  as  follows:  "If  a  party 
should  enter  wrongfully  into  the  possession  of  the  lands  of 
another,  the  owner  might  waive  the  tort  and  maintain 
assumpsit  for  the  reasonable  value  of  the  use  and  occupa- 
tion, if  the  real  owner  acquiesced  in  the  possession." 

Upon  this  question  there  appears  to  be  a  conflict  of 
authority;  but  we  do  not  deem  it  necessary  to  pass  upon 
the  question  in  this  case.  If  the  instruction  does  not  con- 
tain a  correct  statement  of  the  law,  we  are  unable  to  see 
how  it  could  have  operated  to  the  injury  of  defendant.  It 
was  a  mere  statement  of  a  hypothetical  case,  not  applicable 
to  any  state  of  facts  developed  in  the  case,  and  could  not 
have  misled  the  jury. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 
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mm      J.  A.  McWHIETEE  et  al.,  Appellants,  v.  E.G.  BEAIN- 

*^  ^  AED  ET  AL. ,  Eespondents. 

Decision  Appbovkd — Title  or  Act,  What  icust  expbess. — The  case  of 
Simpson  v.  Bailey  (3  Or.  515),  approved,  wherein  it  is  held  that  the  object 
of  Art.  4,  J  20  of  the  Constitution,  which  provides  that  every  act  shall 
embrace  bat  one  subject,  etc.,  is  to  prevent  matters,  wholly  foreign  and 
disconnected  from  the  subject  expressed  in  the  title,  from  being  inserted 
in  the  body  of  the  act;  but  that  such  section  does  not  require  that  all 
subjects,  properly  connected  with  the  main  subject,  shall  be  so  expressM. 

EiCEBGENOT. — While  the  Legislature  cannot  create  an  emergency,  it  may  de- 
clare that  certain  existing  facts  create  one,  so  as  to  give  an  act  effect  from 
its  passage  and  approval  by  the  Governor. 

County  Seat — Act  op  1872,  Submitting  the  Location  of,  to  a  Vote,  Con- 
stitutional.— The  Legislature  of  1872  enacted  a  law  providing  that  the 
question  of  the  location  of  a  county  seat  for  Union  County  should  be 
submitted  to  a  vote  of  the  people  of  the  county,  at  the  ensuing  Presi- 
dential election;  specifying  five  points  to  be  voted  for,  and  restricting 
the  designation  to  the  points  so  specified;  that  if  neither  of  such  points 
received  a  majority  of  the  votes  cast,  the  two  highest  should  be  voted  for 
at  the  next  general  election,  and  providing  that  the  point  finally  receiv- 
ing such  majority  should  be  the  county  seat .  Held,  that  the  act  does  not 
delegate  the  power  to  locate,  but  exercises  it;  and  that  the  submission 
to  the  voters,  authorized  in  the  act,  merely  provides  a  particular  mode 
by  which  the  location  shall  take  effect. 

Contesting  Election  in  Location  of  County  Seat — Cannot  go  behind  Can- 
vass OF  Votes  by  Proceedings  in  Equity.— Upon  the  submission  of  th© 
question  of  the  location  of  a  county  seat  to  an  election,  the  question  of 
fact,  as  to  whether  the  canvass  of  the  vote  was  correct,  and  as  to  what 
the  true  vote  was,  and  subordinate  questions,  cannot  be  tried  in  equity. 
The  proper  remedy  to  try  the  qualification  of  voters,  the  legality  of  the 
conduct  of  the  judges,  or  of  the  canvass,  is  by  mandamus  and  not  by 
injunction. 

Appeal  from  Union  County. 

In  accordance  with  provisions  of  an  act  of  the  Legisla- 
ture of  1872,  the  question  of  the  location  of  a  county  seat 
for  Union  County,  Oregon,  was  submitted  to  the  voters  of 
said  county,  at  the  Presidential  election  of  that  year.  The 
places  to  be  voted  for  at  such  election  were  restricted  by 
the  act  to  La  Grande,  Union,  Cove,  Oro  Dell,  and  Summer- 
ville.  Neither  of  these  points  received  a  majority  of  all 
the  votes  cast;  whereupon,  as  provided  in  the  act,  the  ques- 
tion was  submitted  at  the  regular  election  of  1874,  upon  the 
two  points  having  the  greatest  number  of  votes  in  the  No- 
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Tember  election.  These  points  were  La  Grande  and  Union. 
Upon  a  canvass  of  the  vote  of  1874,  Union  was  declared  to 
have  received  a  majority  of  all  the  votes  cast,  and  procla- 
mation was  duly  made  to  that  effect.  Thereafter,  an  injuncr 
tion  was  prayed  for  by  appellants  to  restrain  respondents, 
who  are  county  officers  of  Union  County,  from  removing 
their  offices  from  La  Grande  to  Union.  Upon  the  final 
hearing  the  injunction  was  denied,  and  judgment  rendered 
for  respondents.  Thereupon  the  appellants  brought  this 
appeal. 

M.  Baker  and  W*  W.  Thayer,  for  Appellants. 

The  canvass  of  the  judges  and  proclamation  of  the  Gov- 
ernor were  not  conclusive  as  to  the  result  of  the  election. 
Appellants  have  the  right  to  go  behind  all  that,  and  ascer- 
tain what  the  vote  in  fact  was.  {Smith  v.  Pease,  27  N.  T.  45.) 

Appellants  had  a  right  to  have  tried  the  other  fact,  as  to 
whether  or  not  each  legal  voter  in  the  county  was  asked  by 
the  judges  of  election  his  choice  for  the  several  points 
named  in  the  act.  (Session  Laws,  1872,  p.  29.) 

The  subject-matter  of  the  act  in  question  is  not  expressed 
in  the  title,  as  required  by  the  Constitution.  (Art.  4,  g  20, 
Const.;  Poivers  \.  Larabee,  1  Wis.  200;  State  \.  Silver,  14 
Minn.  524;  9  Nev.  227.) 

The  Legislature  cannot  create  the  emergency  in  the  act 
itself;  but  the  emergency,  to  make  a  law  take  effect  by  virtue 
thereof,  must  be  one  existing  independent  of  the  act.  (Art. 
4,  g  28,  Const.) 

The  Legislature  cannot  delegate  to  the  people  of  any 
county  the  power  to  locate  a  county  seat.  (Art.  1,  g  21, 
Const. ;  Art.  4,  g  1,  Id. ;  Barto  v.  Ilimrod,  4  Seld.  483;  Ktiowl-  - 
ton  V.  Williams,  5  Wis.  308;  Thorne  v.  Cramer,  15  Barb.  112; 
Bradley  y.  Baxter,  Id.  122;  Oeebrick  v.  The  Slate,  5  Iowa, 
491;  Parker  v.  Commonwealth,  6  Penn.  507;  Maine  v.  The 
State,  4  Ind.  342;  Cathren  v.  Lean,  9  Wis.  279;  Ex  parte 
Wall,  48  Cal.  279;  Coolie's  Con.  Lira.  116.) 

The  question  was  not  submitted  to  the  voters  of  the 
county  exclusively,  but  to  all  those  who  could  legally  vote 
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in  the  county  for  Presidential  electors,  which  included  every 
Toter  in  the  State.  (5  Wis.  308.) 

The  act  is  incomplete.  Its  becoming  a  law  depends  upon 
the  act  of  the  citizens  of  the  county.     (§  3  of  the  act.) 

The  taking  effect  of  the  law  depends  upon  the  act  of  the 
Governor.     (15  Barb.  112;  Id.  122.) 

The  effect  of  the  act  is  to  authorize  the  citizens  of  the 
county  to  repeal  the  prior  act  of  1864,  locating  the  county 
seat  at  La  Grande.     (5  Iowa,  491;  23  Barb.  34.) 

Mallory  &  Sliaw,  for  Respondents. 

The  canvass  by  the  clerk  and  the  proclamation  of  the 
Governor  are  conclusive.  When  the  question  arises  collat- 
erally, the  decision  of  the  canvassers  cannot  be  questioned, 
but  is  presumed  correct.     (Cooley,  Const.  Law,  624.) 

The  act  in  question  is  not  a  delegation  of  authority  to 
locate  a  county  seat,  and  is  constitutional.  (A.rt.  1,  Const.  § 
21;  Art.  4,  Id.,  gg  20,  28;  Sivipson  v.  Bailey,  3  Or.  515; 
Moore  y.  Packwood  tt  al.,  ante,  000.) 

The  admission  of  illegal  votes  at  an  election  will  not  nec- 
essarily defeat  the  election.  It  should  appear  that  the  result 
would  have  been  different  had  the  alleged  illegal  votes  been 
excluded.     (Cooley,  Const.  Lim.  620.) 

To  authorize  an  injunction,  it  must  appear  that  the  appli- 
cant has  acted  promptly,  and  has  not  impliedly  authorized 
what  he  now  objects  to.     (2  U.  S.  Eq.  Dig.  g  17,  p.  65.) 

Injunction  is  not  the  proper  remedy  in  a  case  like  this.  The 
plaintiffs  should  have  availed  themselves  of  their  remedy  at 
law  to  contest  the  election.     (Id.  gg  25,  32.) 

By  the  Court,  Shattuck,  J. : 

The  objections  to  the  decree  of  the  court  below  are  em- 
braced in. two  propositions: 

1st.  That  the  pleadings  presented  issues  of  fact  that  ought 
to  have  been,  but  were  not,  tried. 

2d.  That  the  act  of  the  Legislative  Assembly  in  question 
was  unconstitutional  and  void. 

These  propositions  may  be  considered  in  the  inverse 
order. 
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On  the  second  proposition,  the  appellants  submit  that 
the  subject  matter  of  said  act  is  not  expressed  in  the  title, 
as  required  by  g  20,  Art.  4  of  the  State  Constitution.  This 
point  was  directly  before  this  Court  at  the  September  Term, 
1869,  in  the  case  of  Simpson  et  al.  y.  Bailey  et  cd.y  relating 
to  the  county  seat  of  Umatilla  County. 

This  case,  so  far  as  this  point  is  involved,  is  so  like  that 
of  JSimpsonv.  Bailey  J  that  we  deem  it  settled  by  the  decision 
in  the  latter  case,  and  do  not  find  cause  to  disturb  the  ruling; 
consequently,  this  objection  by  the  appellant  is  not  well 
taken. 

Again,  the  appellants  object  that  the  Legislature  cannot 
create  the  emergency  in  the  act  itself;  but  allege  that  the 
emergency,  to  make  a  law  take  effect  by  virtue  thereof,  must 
be  one  existing  independent  of  the  act. 

We  do  not  think  this  act  is  open  to  the  objection  here 
made.  The  Legislature  does  not  pretend  to  create  the  emer- 
gency; it  only  declares  that  certain  existing  facts  are  an 
emergency.  The  object  of  the  Legislative  Assembly  ap- 
pears to  have  been  to  submit  this  question  of  location 
of  the  county  seat  to  the  people  of  Union  County,  at  the 
Presidential  election  in  1872,  in  order  to  save  the  voters 
the  time  and  expense  of  a  special  election;  and  the  facts 
were,  that  this  Presidential  election  was  to  be  held  before 
the  act  could  take  effect  under  the  ninety-day  limit  of  the 
Constitution,  and  that  a  special  election  would  cause  a  great 
expenditure  of  time  and  money.  This  the  Legislature  de- 
cided to  be  an  emergency  authorizing  it  to  put  the  act  into 
force  at  once;  and  we  think  the  act,  in  this  particular,  is 
within  both  the  letter  and  spirit  of  g  28  of  Art.  4  of  the 
Constitution.     This  objection  is  not  well  taken. 

Another  objection  is,  that  the  Legislature  cannot  delegate 
to  the  people  of  any  county  the  power  to  locate  a  county 
seat,  and  a  large  number  of  authorities  are  cited  as  sus- 
taining the  point  made  by  appellants.  This  as  a  general 
proposition  is  true,  but  the  act  in  question  does  not,  either 
in  terms  or  effect,  delegate  to  the  people  of  Union  County 
the  power  to  make  a  law.  It  enacts  in  substance  (although 
the  terms  employed  are  not  the  best  that  could  have  been 
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chosen),  that  one  of  five  places  shall  be  the  county  seat  of 
Union  County,  when  the  legal  voters  of  the  county  shall 
have  declared,  in  a  certain  mode,  which  one  they  prefer; 
and  that  the  place  chosen  by  the  majority  of  voters  shall  be 
declared  the  county  seat.  The  power  of  location  is  exercised 
by  the  Legislative  Assembly,  but  it  takes  effect  in  a  particular 
mode,  or  not  at  all,  by  a  vote  of  the  electors  interested. 
This  is  within  the  provisions  of  g  21  of  Art.  1  of  the  Con- 
stitution of  Oregon.  (Simpson  v.  Bailey  3  Or.  517;  Moore 
V.  Packwood,  ante,  000;  People  v.  Reynolds,  5  Gilman,  1.) 

The  appellants  also  contend  that  the  act  is  incomplete 
and  inoperative,  because  they  say  its  becoming  a  law  de- 
pended upon  the  act  of  the  citizens  of  Union  County;  that 
the  second  election  or  vote  on  the  question,  was  dependent 
on  the  will  of  the  voters  of  the  State,  and  not  on  the  will  of 
the  Legislature,  and  that  by  the  terms  of  the  act  the  citi- 
zens are  authorized  to  repeal  the  law  of  1864,  which  located 
the  county  seat  at  La  Grande. 

All  these  objections  are  answered  by  what  has  been 
already  said,  and  by  the  authorities  cited;  but  it  is  proper  to 
add  that  we  think  the  act  in  question ,  in  effect,  locates  the 
county  seat  at  such  place  as  the  legal  voters  of  the  county 
shall,  by  a  particular  mode  prescribed  by  the  act,  desig- 
nate. The  power  of  designation  is  not  left  by  the  act  to 
the  arbitrary  and  uncontrolled  choice  of  the  people,  but 
they  are  required  to  limit  their  suffrages,  in  the  first  in- 
stance, to  five  places:  Ovo  Dell,  La  Grande,  SummervtUe, 
Cove,  and  Union.  If,  upon  the  first  vote,  no  one  place  shall 
have  a  majority  of  all  the  votes  cast,  then  another  vote 
shall  be  taken  at  the  next  general  election;  but  upon  the 
second  vote,  there  are  to  be  only  two  candidates — **the  two 
points  receiving  the  greatest  number  of  votes  cast"  are  to 
be  voted  for,  and  the  one  of  these  two  which  receives  the 
greater  number  of  votes  shall  be  declared  the  county  seat. 
The  mode  of  canvassing  the  vote,  and  the  proclamation  of 
the  Governor,  are  substantially  only  modes  of  ascertaining" 
and  publishing  the  result  of  the  vote.  This  Court  held  at 
the  December  Term,  1874,  in  Moore  y. Packwood  (ante,  325), 
that  an  act  which  provided  that  a  term  of  court  should  be 
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held  at  such  time  as  the  court  should  appoint,  by  an  order 
entered  in  the  journal,  etc.,  and  authorizing  the  court  to 
appoint  the  time,  was  a  valid  act.  This  act  authorizes  the 
removal  and  re-location  of  the  county  seat,  but  leaves  or 
refers  the  designation  of  the  time  and  place  of  such  re- 
moval or  re-location  to  the  electors  of  the  county.  In 
principle,  this  act  is  on  the  same  footing  as  the  one  con- 
sidered by  the  court  in  the  case  of  Moore  v.  Packwood, 

It  is  objected,  however,  that  the  act  does  not,  in  terms, 
submit  the  question  of  re-location  to  the  electors  of  the 
county,  but  to  the  legal  voters  at  a  Presidential  election. 
As  we  have  before  said,  the  phraseology  of  this  act  is  not 
the  clearest  or  the  best  chosen;  but  we  think  that  a  fair 
construction  of  the  terms  employed,  can  leave  no  doubt  of 
the  intention  to  submit  the  question  to  the  legal  voters  of 
Union  County  alone.  It  is  true  that  citizens  of  Oregon, 
not  legal  voters  for  county  officers  in  Union  County,  might 
lawfully  vote  in  Union  County  for  Presidential  electors,  and 
that  only  electors  of  Union  County,  under  the  Constitution, 
could  lawfully  vote  upon  the  question  of  location  of  county 
seat;  but  the  court  is  not  to  presume  that  voters  from  other 
parts  of  the  State  went  to  Union  County,  or  were  there 
present  to  vote  for  Presidential  electors,  or,  if  such  was  the 
case,  that  they  also  voted  upon  this  question  of  county  seat. 
That  is  a  question  of  fact  to  be  averred  and  proven,  as  well 
as  whether  or  not  the  judges  of  election  duly  inquired  of 
the  legal  voters,  as  the  act  provides,  what  tlieir  choice  was 
of  the  candidates  for  county  seat. 

And  this  leads  to  the  consideration  of  the  first  proposi- 
tion of  the  appellants.  We  think  the  matters  of  fact,  which 
counsel  claim  should  have  been  tried,  do  not  constitute  a 
cause  of  suit  in  equity — do  not  present  a  case  wherein  relief 
can  be  had  by  injunction.  There  is  no  special  statutory 
provision  for  contesting  an  election  for  location  of  county 
seat;  but  we  think  that  when  the  question,  in  such  a  case, 
is  the  qualification  of  the  voter,  the  conduct  of  the  judges 
or  the  legality  of  the  canvass,  the  proper  remedy  is  by  man- 
damus, and  not  by  injunction  in  equity.  In  this  respect, 
the  appellants  have  mistaken  their  remedy. 

The  decree  of  the  court  below  should  be  affirmed. 
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l3*  m  WINFIELD  S.  CHAPMAN  AND  JOHNSON  &  SPAULD- 

la^sari  j^^^  Appellants,  v.  THE  STATE  OF  OEEGON, 

Eespondent. 

UsTTBT  Laws. — The  usury  law  of  1862  is  constitntional,  and  a  contraot  made 
in  violation  of  it  will  not  be  enforced. 

Idkm — MoBTOAGE  TO  Secijbb  UsubioqsLoan,  HOW  EFFECTED. — ^Thc  forfeiture 

5   482 

43  574  of  a  usurious  debt  to  the  school  fund  carries  with  it  the  security  for  the 

payment  of  the  debt,  for  the  reason  that  the  security  is  an  incident  of  the 
debt  and  is  tainted  with  the  usury. 

Chattel  Mobtqagb  does  not  conyet  Title. — A  chattel  mortgage  simply  cre- 
ates a  lien  upon  the  property  mortgaged.  It  does  not,  without 
foreclosure,  vest  any  title. 

A  Coubt  of  Equitt  will  Decbbe  a  Fobfeitubb. — A  court  of  equity  is  clothed 
with  power  to  decree  a  forfeiture,  where  usury  appears;  and  it  is  bound, 
in  obedience  to  the  statute,  to  exercise  it. 

Appeal  from  Multnomah  County. 

On  the  12th  of  March,  1875,  one  Henry  Watkins  exe- 
cuted his  promissory  note  to  one  Shuker,  for  three  hundred 
and  fifty  dollars,  coin,  payable  in  sixty  days,  secured  by  a 
chattel  mortgage  of  the  same  date  upon  certain  personal 
property.  The  note  covered  several  loans,  upon  which 
usurious  interest  had  been  taken,  and  it  also  included  fifty 
dollars  given  as  a  bonus  for  the  loans.  Usurious  interest 
was  also  paid  upon  the  note.  In  May,  1875,  before 
maturity,  Shuker  assigned  the  note  and  mortgage  to  the 
appellant  Chapman.  On  March  31,  1875,  Watkins  exe- 
cuted his  promissory  note  for  $1486.96,  to  appellants 
Johnson  &  Spaulding,  with  a  chattel  mortgage  upon  the 
same  property  described  in  the  mortgage  to  Shuker.  Each 
mortgage  was  duly  filed  on  the  day  of  its  execution.  On 
June  2,  1875,  Chapman  brought  suit  in  equity  against 
Watkins,  to  foreclose  the  Shuker  mortgage,  and  enforce 
payment  of  the  note,  by  which  it  was  secured,  making 
Johnson  &  Spaulding,  as  subsequent  mortgagees  upon  the 
property  described  in  the  first  mortgage,  parties  defendant. 
Watkins  answered  setting  up  the  usury,  to  which  plaintiff 
demurred.  The  demurrer  was  overruled,  and  the  plaintiff 
did  not  further  plead.  Johnson  &  Spaulding,  assuming 
that  the  forfeiture  of  the  Shuker  debt  to  the  school  fund 
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did  not  carry  with  it  the  lieu  of  the  mortgage  by  which  the 
debt  was  secured,  auswered  setting  up  their  note  and 
mortgage,  claiming  a  priority  of  lien  upon  the  property  and 
praying  a  foreclosure  of  their  mortgage.  The  State  inter- 
yened,  for  the  use  of  the  school  fund,  and  prayed  a 
forfeiture  of  the  Shuker  debt  and  a  foreclosure  of  the 
mortgage  securing  it  for  such  fund.  The  Circuit  Court 
decreed  a  forfeiture  to  the  school  fund  of  the  actual  debt 
due  on  the  note  to  Shuker  of  three  hundred  dollars  and  a 
foreclosure  of  the  mortgage  by  which  the  debt  was  secured, 
for  the  benefit  of  such  fund. 

Chapman,  plaintiff,  and  Johnson  &  Spaulding,  defendants, 
appealed  from  the  decree. 

J,  G,  Chapman,  for  appellant  Chapman;  Page  dk  Hocum^ 
for  appellants  Johnson  &  Spaulding. 

H.  Y,  Tliompson,  District  Attorney,  for  the  Bespondent. 

By  the  Court,  Burnett,  J. : 

This  appeal  presented  two  questions :  first,  as  to  the 
validity  of  the  usury  law  of  1862;  and  second,  as  to  its  con- 
struction. 

It  is  contended  by  counsel  for  Chapman  that  the  law  is 
unconstitutional,  because  it  is  penal  in  its  nature,  and  in 
effect  punishes  one  man  for  another's  crime;  that  is  to  say, 
in  this  case,  Shuker  is  the  usurer,  and  Chapman  is  the  in- 
nocent holder  of  the  note  in  question.  Chapman,  in  this 
case,  is  in  just  the  same  condition  of  any  man  who  buys  a 
note  or  contract,  made  in  violation  of  an  express  provision 
of  the  statute.  He  has  nothing  to  forfeit;  the  note  being 
illegal  and  void  in  its  inception,  it  never  had  any  legal  ex- 
istence, and  Chapman  never  had  any  property  in  it.  He 
may  have  been  unfortunate  in  buying  it;  so  would  he  be  in 
buying  one  made  on  Sunday,  or  one  that  was  forged.  In 
each  case,  he  would  have  a  note  that  was  worthless.  That 
the  Legislature  has  the  right  to  pass  a  law  prohibiting  per- 
sons lending  money  from  contracting  for  or  receiving  any 
greater  rate  of  interest  than  a  fixed  amount,  will  hardly  be 

Vol.  v.— 28 
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denied;  and  that  a  contract,  made  in  violation  of  such  a 
statute,  is  void,  there  is  abundant  authority  to  show. 

The  last  paragraph  in  g  1  of  the  usury  law  reads  as  fol- 
lows: ''But  on  contracts  interest  at  the  rate  of  one  per 
cent,  per  month  may  be  charged,  by  express  agreement  of 
the  parties,  and  no  more."  Section  2  provides,  in  effect, 
that  no  person  shall,  directly  or  indirectly,  receive,  in 
money  or  goods,  etc.,  any  greater  sum  for  the  loan  or  use 
of  money  than  one  per  cent,  per  month. 

The  Constitution  of  the  State  of  Maryland  contains  the 
following  provisions:  "That  the  rate  of  interest  shall  not 
exceed  six  per  cent,  per  annum,  and  no  higher  rate  shall  be 
taken  or  demanded."    It  will  be  seen  that  the  provision  in 
the  Maryland  statute  is  very  similar  to  our  own  statute,  ex- 
cept as  to  the  rate  of  interest  allowed.      Chief  Justice 
Taney,  before  whom  a  case  was  brought,  involving  the  con- 
struction  of  this  provision  of  the  Maryland  statute,  says: 
"These  words  are  free  from  all  ambiguity;  they  prohibit, 
in  plain,  positive,  and  direct  terms,  the  taking  or  demand- 
ing of  more  than  six  per  cent,  interest.  *****  Can  a 
contract,  by  which  a  higher  interest  is  taken  or  demanded, 
be  enforced  in  a  court  of  justice  ?    It  is  true,  the  Constitu* 
tion  does  not  say,  in  express  terms,  that  such  a  contract 
shall  be  void,  nor  was  such  a  provision  necessary  to  invali- 
date it;  for  it  is  well  settled,  by  a  multitude  of  decisions  in 
this  country  and  in  England,  that  a  contract  to  do  an  act 
forbidden  by  law  is  void,  and  cannot  be  enforced  in  a  court 
of  justice."    He  further  says:  "  We  do  not  stop,  at  present, 
to  refer  to  judicial  decisions  to  support  this  proposition. 
Many  cases  to  that  effect  are  cited  in  the  opinions  delivered 
by  the  Supreme  Court  of  the  United  States  in  27ie  Bank  of 
the  United  Siaiea  v.  Owens  (2  Pet.  527);  and  we  are  not 
aware  of  any  decisions  in  any  court  in  which  a  contrary 
doctrine  has  been  held.     Indeed,  in  a  State  where  the  leg- 
islative, executive,  and  judicial  departments  are  separated, 
it  would  render  all  law  uncertain  and  ineffectual  if  the  ju- 
dicial power  enforced,  in  whole  or  in  part,  the  performance 
of  a  contract  to  do  an  act  which  is  altogether  forbidden  by 
the  Constitution  or  laws  of  the  State." 
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The  counsel  for  Chapman  further  contended  that  the 
chattel  mortgage  in  this  case  passed  the  title  to  the  per- 
sonal property  to  Shuker,  and  that  the  plaintiff  became  the 
absolute  owner  thereof  upon  default  being  made  by  Wat- 
kins,  the  mortgagor. 

It  is  no  doubt  true  that  at  common  law,  a  mortgage  of 
chattels  vested  the  title  in  the  mortgagee,  and  after  default 
by  the  mortgagor,  the  title  of  the  mortgagee  was  absolute; 
but  under  the  statute  he  is  not  entitled  to  the  possession  of 
the  chattels  as  a  matter  of  right  until  condition  broken 
(Mis.  Laws  C.  40,  §1);  and  it  appears  from  the  different 
sections  of  the  statute  in  regard  to  chattel  mortgages,  that 
they  simply  create  a  lien  upon  the  property  mortgaged  in 
favor  of  the  mortgagee,  and  do  not  vest  any  title  without 
foreclosure. 

The  second  question  raised,  and  the  one  that  affects  the 
appellants,  Johnson  and  Spaulding,  involves  a  construction 
of  §  3  of  the  Usury  Law.     That  section  provides  as  follows: 

''If  it  shall  be  ascertained  in  any  suit  brought  on  any 
contract,  that  a  rate  of  interest  has  been' contracted  for 
greater  than  has  been  authorized  by  this  chapter,  etc., 
*  *  *  the  design  of  which  is  to  obtain  for  money 
so  loaned,  or  for  debts  due  or  to  become  due,  a  rate  of 
interest  greater  than  that  specified  by  the  provisions  of  this 
chapter,  the  same  shall  be  deemed  usurious,  and  shall 
work  a  foi*feiture  of  the  entire  debt  so  contracted,  to  the 
school  fund  of  the  county  where  such  suit  is  brought." 

The  same  section  further  provides  that  the  court  in  which 
such  suit  is  prosecuted,  shall  render  judgment  for  the 
amount  of  the  original  sum  loaned  or  the  debt  contracted, 
without  interest,  against  the  defendant,  and  in  favor  of  the 
State  of  Oregon,  for  the  use  of  the  common  school  fund  of 
the  county  where  the  suit  is  brought,  and  against  the 
plaintiff  for  costs  of  suit,  whether  such  suit  be  contested  or 
not. 

This  statute  is  somewhat  peculiar  in  its  provisions;  and 

while  there  is  no  other  one  like  it,  it  is  the  duty  of  the 

court  to  construe  it  in  such  manner  as  to  give  full  effect  to 

jthe  legislative  will,  within   the  limits  prescribed  by  the 
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Constitution.  If  the  statute  bad  gone  no  further  on  the 
subject  than  the  second  section,  then  the  usurious  contract 
would  be  void  and  the  borrower  could  keep  the  money. 
(Tyler  on  Usury,  381.)  But  the  third  section  declares  the 
effect  of  the  usury  upon  the  contract,  and  forfeits  the  debt 
or  money  in  the  hands  of  the  borrower  (now  beyond  the 
reach  of  the  lender),  to  the  school  fund.  This  is  not, 
strictly  speaking,  a  penalty,  for  the  borrower  might  have 
paid  the  whole  amount,  usurious  interest  and  all,  and  no 
action  could  be  maintained  against  the  lender,  either  civil 
or  criminal.  Nevertheless,  it  was  the  act  of  loaning  the 
money  at  usurious  interest  that  enabled  the  court,  when 
that  fact  was  judiciously  ascertained,  to  forfeit  the  debt  to 
the  school  fund;  and  we  think  the  forfeiture  of  the  debt 
carried  with  it  the  security  as  an  incident,  for  the  reason 
that  the  security  was  tainted  with  usury,  and  as  it  was  that 
taint  that  authorized  and  empowered  the  court  to  forfeit 
the  debt,  it  necessarily  ajflfects  the  security  or  incident  of 
the  debt  in  the  same  manner. 

It  was  further  claimed  that  the  court  should  have  dis- 
missed the  suit  on  the  plaintiff's  motion,  after  the  answer 
of  the  defendant  Watkins  had  been  filed,  for  the  reason 
that  a  court  of  equity  should  not  decree  a  forfeiture.  The 
statute  has  clothed  the  court  with  power  and  made  it  their 
duty  to  declare  a  forfeiture  in  cases  of  this  kind,  and  when 
the  plaintiff  admitted  that  the  contract  was  usurious,  the 
court  below  was  bound,  in  obedience  to  the  statute,  to  make 
the  decree  made  in  this  case. 

Decree  affirmed. 


KASPER  KUBLI,  Treasurer  of  Jackson  County,   Re- 
spondent, V.  E.  Martin,  et  al..  Appellants. 

Statxtte  Construed. — The  Act  to  pro-vide  for  the  loaning  of  common  school 
funds,  approved  December  19th,  1865,  is  constitutional  and  valid. 

Appeal  from  Jackson  County. 

This  is  a  suit  brought  by  Kubli,  treasurer  of  Jackson 
County,  to  foreclose  a  mortgage,  executed  in  1866  by  one 
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Horne  and  wife,  to  secure  tbe  payment  of  two  promissory 
notes.  The  appellants,  being  judgment  lien  creditors  of 
Horne,  were  made  parties  defendants.  They  demurred  to 
the  complaint,  and  their  demurrers  were  overruled.  They 
then  filed  answers  setting  forth  their  judgments,  and  alleging 
that  tbe  money  specified  in  the  promissory  notes,  secured 
by  the  mortgage  sought  to  be  foreclosed,  was  a  portion  of 
the  separate  and  irreducible  school  fund  of  the  State,  and 
that  the  county  treasurers  have  no  authority  to  loan  such 
fund.  The  respondents  demurred  to  this  answer,  and  the 
court  below  sustained  the  demurrer  and  rendered  a  decree  in 
conformity  with  the  prayer  of  the  complaint.  An  appeal  was 
taken  from  this  decree. 

Kahler  &  Watson,  and  Dolph,  Bronaugh,  Dolph  &  Simon, 
for  Appellants. 

H.  K,  Hannah,  and  Thayer  &  Williams,  for  Bespondent. 

By  the  Court,  McArthur,  J. : 

The  legality  of  the  decree  of  the  court  below  depends 
upon  the  constitutionality  of  a  certain  act  of  the  Legislative 
Assembly,  approved  December  19,  1865,  entitled  **  An  Act 
to  provide  for  the  loaning  of  common  school  funds,"  and 
which  is  set  forth  at  length  in  g  18,  p.  633  of  the  compila- 
tion of  the  general  laws  for  1872.  The  language  employed 
by  the  law  makers  is  as  follows:  **The  county  treasurers  of 
the  several  counties  are  hereby  required  to  loan  the  school 
fund  in  their  respective  counties,  at  the  legal  rate  of  inter- 
est, with  security  by  mortgage  on  real  estate  of  the  value  of 
three  times  the  amount  loaned;  provided,  no  money  shall 
be  loaned  for  a  longer  time  than  one  year;  provided,  farther, 
that  the  county  treasurer  shall  require  the  borrower  to  give 
his  note  and  mortgage  for  the  principal  and  interest,  payable 
in  the  same  kind  of  money,  specifying  whether  the  same  is 
coin  or  currency;  and  the  interest  shall  be  paid  annually, 
and  when  collected  shall  be  placed  by  the  county  treasurer 
in  the  school  fund  of  the  county;  p'ovided,  nothing  in  this 
chapter  shall  be^so  construed  as  to  deprive  the  State  of  the 


*         l^~ 

"iS. 

8 

486, 

15 

5971 

'  15 

598! 

ie*47» 

1 

r> 

43« 

34 

Sih 

438  LoNCJ  V.  Sharp.  [Sup.  Ct. 

Points  decided. 

right  to  control  the  common  school  fund  created  by  the  sale 
of  school  lands." 

Article  8,  g  2  of  the  Constitution,  after  referring  to  money 
arising  from  certain  sources,  declares  that  the  same  ''shall 
be  set  apart  as  a  separate  and  irreducible  fund,  to  be  called 
the  common  school  fund;"  and  g  6  of  the  same  article  de- 
clares that  "the  Governor,  Secretary  of  State,  and  State 
Treasurer  shall  constitute  a  Board  of  Commissioners  for  the 
sale  of  school  and  university  lands,  and  for  the  investment 
of  the  funds  arising  therefrom,  and  their  powers  and  duties 
shall  be  such  as  may  be  prescribed  by  law,"  etc. 

If  the  act  of  December  19,  1865,  operates  to  take  away 
the  control  of  the  common  school  fund  from  the  Board  of 
Commissioners  created  by  g  5  of  Art.  8  of  the  Constitution, 
it  must  be  regarded  as  unconstitutional;  if  such  is  not  its 
operation,  it  must,  of  course,  be  declared  an  effective  law. 

Had  the  act  been  passed  without  the  third  proviso,  it 
might  have  been  regarded  as  unconstitutional;  but  we  think 
that  proviso  is  of  such  a  character  as  to  warrant  the  con- 
clusion that  the  Legislative  Assembly  did  not  intend  by  the 
act  to  take  away  the  control  of  the  *'  separate  and  irreduc- 
ible fund"  from  the  Board  of  Commissioners.  The  act,  in 
effect,  makes  the  county  treasurers,  in  their  respective 
counties,  mere  agents,  subject  to  the  control,  direction,  and 
authority  of  the  Board.     Decree  affirmed. 


JOHN  LONG,  Respondent,  v.  ALFBED  SHARP, 

Appellant. 

Appkal  from  Jubttce's  Court — Juixsment  for  IWaict  of  Answer.— When  an 
answer  is  purposely  stricken  out,  or  set  aside  on  a  trial  in  Justice's 
Gonrt,  and,  defendant  failing  to  file  any  other  answer,  judgment  is  ren- 
dered against  him,  such  judgment,  upon  a  question  of  defendant's  right 
of  appeal,  will  be  considered  as  a  "judgment  for  want  of  answer,"  and 
not  appealable. 

Idem. — No  Jubisdiotion  in  Gibcuit  Court  to  Affibic  Judment  Below. 
Where  the  Circuit  Court  dismisses  an  appeal  for  want  of  jurisdiction,  it 
has  no  authority  to  render  auy  further  judgment  than  that  of  dismissal; 
and  an  affirmance  of  the  judgment  below  by  such  Circuit  Court  is  error. 

Idkm.— Writ  of  Review. — The  remedy  of  a  party  defendant  in  Justice's 
Court,  whose  answer  has  been  set  aside,  is  by  writ  of  review. 
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Appeal  from  Linn  County. 

This  action  was  first  begun  and  tried  in  a  Justice^s  Court, 
to  recover  $150  damages  for  breach  of  a  contract  for  leasing 
a  farm. 

A  part  of  defendant's  answer  was  stricken  out  on  motion, 
and  a  demurrer  of  plaintiff  to  the  remaining  part  was  sus- 
tained. No  further  answer  having  been  filed,  judgment  was 
^rendered  in  favor  of  the  plaintiff,  for  want  of  answer,  for  the 
amount  claimed  and  for  costs  and  disbursements.  From 
this  judgment  the  defendant  appealed  to  the  Circuit  Court, 
where  the  appeal  was  dismissed,  upon  the  ground  that  the 
judgment  appealed  from  was  rendered  for  want  of  an  answer, 
and  was  therefore  not  appealable.  Upon  the  dismissal  of 
the  appeal,  the  Circuit  Court  affirmed  or  rendered  the  same 
judgment  rendered  in  the  Justice's  Court,  against  the  de- 
fendant and  his  sureties  on  appeal.  From  this  judgment 
defendant  appeals. 

Poivell  and  Flynn,  for  Appellant. 

«7.  K,  Weaiherford  and  D.  B.  N.  Bladcbum^  for  Bespondent. 

By  the  Court,  Prim,  J. : 

It  is  claimed  by  counsel  for  appellant  that,  inasmuch  as 
it  has  been  held  by  this  Court  that  a  demurrer  to  a  com- 
plaint is  a  sufficient  answer,  within  the  meaning  of  g  526  of 
the  Code  of  Civil  Procedure,  to  authorize  an  appeal  to  the 
Supreme  Court  from  the  judgment  of  the  Circuit  Court 
thereon,  that  it  must  follow  that  the  same  rule  would  apply 
to  an  appeal  from  a  justice  of  the  peace  to  the  Circuit 
Court. 

This  position  of  counsel  is  based  upon  the  fact  that  §  67 
of  the  Justice's  Code,  which  provides  for  appeals  to  the 
Circuit  Court,  is  very  similar  to  the  provisions  of  §  526  of 
the  Code  of  Civil  Procedure,  providing  for  appeals  to  the 
Supreme  Court,  so  far  as  the  kind  of  judgment  from  which 
an  appeal  will  lie  is  concerned.  Because  each  section  re- 
ferred to  declares  that  an  appeal  will  lie  from  a  judgment 
which  is  not  given  for  want  of  an  answer,  it  would,  upon  the 
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first  impression,  and  without  looking  beyond  these  two  par- 
ticular sections,  appear  that  the  same  rule  of  practice  should 
apply  in  the  one  case  as  in  the  other. 

But,  looking  at  the  dijQferent  provisions  on  the  subject  of 
appeals  to  the  Supreme  Court,  and  of  appeals  to  the  Circuit 
Court,  and  considering  the  diversity  of  the  objects  and  re- 
sults of  an  appeal  in  the  one  case,  from  those  in  the  other, 
we  think  there  is  ample  reason  for  inquiring  whether  it  can 
be  reasonably  supposed  that  the  law-maker  intended  that 
that  the  practice  should  be  the  same  in  each  of  the  cases 
suggested. 

In  an  appeal  to  the  Supreme  Court  in  a  law  case,  only 
questions  of  law  can  be  reviewed;  and  after  the  cause  has 
been  heard  and  determined  on  appeal,  if  any  further  inquiry 
into  the  facts  of  the  case  is  require^,  the  cause  is  remanded 
to  the  court  below,  with  directions  to  proceed  accordingly. 
But  on  an  appeal  to  the  Circuit  Court  the  case  is  tried  de 
novo,  on  substantially  the  same  issues  as  were  tried  in  the 
court  below,  and  the  judgment  of  the  appellant  court  is  a 
finality;  and  the  law  does  not  seem  to  contemplate  that  the 
lower  court  from  which  the  appeal  originated,  should  have 
anything  more  to  do  with  the  case.  The  case  must  either 
be  tried  in  the  appellate  court,  on  the  issues  made  in  the 
court  below,  or  new  issues  must  be  formed  and  tried  for  the 
first  time  in  the  appellate  court — the  latter  of  which,  we 
think,  is  not  contemplated  by  Chapter  9  of  the  Justice's 
Code.  There  is  no  authority  in  that  chapter,  or  elsewhere, 
to  remand  a  cause  to  the  court  below,  to  form  and  try  the 
issues  which  may  be  tendered;  because  the  law  contem- 
plates that  the  issues  shall  be  joined  before  the  case  is 
appealed,  and  no  change  of  the  issues  is  allowed  which  will 
iutroduce  a  new  cause  of  action  or  defense.  (Civil  Code, 
l|80.)  ^  . 

Although  a  ''judgment  for  want  of  an  answer,"  in  its 
limited  technical  sense,  may  properly  be  held  to  embrace 
only  those  cases  where  the  defendant  has  been  duly  served 
with  process,  and  where  the  defendant  is  in  default  in  mak- 
ing, or  attempting  to  make,  defense  therein,  and,  in  fact, 
by  his  acquiescence  in  the  proceedings  against  him,  vir- 
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tually  confesses  plaintiff's  right  to  recover,  yet  we  think  the 
term  has  a  more  unlimited  and  comprehensive  signification 
in  the  sense  in  which  it  is  used  in  g  67  of  the  Justices'  Code. 

It  is  a  well  recognized  rule  of  statutory  construction  that, 
in  determining  what  is  intended  by  any  given  part  of  a 
statute,  the  court  should  take  into  consideration  the  whole 
of  the  statute  on  that  subject,  and  keep  in  view  the  objects 
intended  to  be  effected  by  the  law,  and,  if  possible,  so  con- 
strue it  as  to  give  effect  to  every  part  of  such  law. 

From  a  consideration  of  the  whole  of  the  provisions  of 
chapter  9  of  the  Justices'  Code,  we  think  it  is  apparent  that 
the  law-maker  never  contemplated  the  trial  of  a  cause,  like 
the  one  at  bar,  in  the  Circuit  Court  for  the  first  time.  By 
the  ruling  of  the  justice  of  the  peace,  the  answer,  which 
had  been  filed  by  appellant  in  this  case,  had  been  stricken 
out  and  set  aside;  and  the  defendant,  declining  to  further 
answer  or  plead,  judgment  was  rendered  against  him  as  for 
want  of  an  answer.  If  the  answer  was  insufficient,  the 
justice  properly  treated  it  as  no  answer,  and  properly  ren- 
dered judgment  against  appellant  as  for  want  of  an  answer. 
If  any  error  was  committed  by  the  justice,  it  was  an  error 
of  law  which  could  be  most  conveniently  corrected  by  writ 
of  review,  where  the  Court  has  authority  to  remand  the 
cause  for  such  further  proceedings  as  the  nature  of  the  case 
and  the  ends  of  justice  may  require.  In  its  broader  and 
more  comprehensive  sense,  the  judgment  in  this  case  was 
"  a  judgment  for  want  of  answer;"  and  such  a  judgment  as 
the  law-maker  contemplated  should  be  reviewed  by  writ  of 
review,  and  not  by  appeal  to  the  Circuit  Court. 

And  the  correctness  of  this  view  is  still  more  apparent, 
when  we  take  into  consideration  g  119  of  the  Justices' Code, 
which  is  in  these  words  '*  No  provision  of  this  act,  in  rela- 
tion to  appeals,  or  the  right  of  appeal,  in  either  civil  or 
criminal  cases,  must  be  construed  so  as  to  prevent  either 
party  to  a  judgment  given  in  a  Justices'  Court  from  having 
the  same  reviewed  in  the  Circuit  Court  for  errors  in  law, 
appearing  upon  the  face  of  such  judgment,  or  the  proceed- 
ings connected  therewith,  as  provided  in  Title  I  of  Chapter 
7  of  the  Code  of  Civil  Procedure." 
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It  follows  from  this  view  of  the  case  that  an  appeal  would 
not  lie  from  the  judgment  in  question  to  the  Circuit  Court, 
and  consequently  that  the  Circuit  Court  committed  no  error 
in  dismissing  the  appeal  for  want  of  jurisdiction. 

But  it  appears  that  the  Circuit  Court,  after  dismissing  the 
attempted  appeal  of  defendant  for  want  of  jurisdiction,  pro- 
ceeded to  render  judgment  against  the  defendant  and  his 
sureties  for  the  amount  of  the  judgment  in  the  Justice's 
Court,  and  costs  and  disbursements.  This,  we  think,  was 
error.  The  Circuit  Court,  having  failed  to  acquire  juris- 
diction over  the  cause  on  an  attempted  appeal  from  a  judg- 
ment from  which  no  appeal  would  lie,  had  no  authority  to 
move  in  the  matter,  except  to  dismiss  the  case,  or  strike  it 
off  the  docket,  as  being  improperly  there.  {H,  Hui-ley, 
County  Judge  of  Yamhill  Co.,  v.  J.  F.  Beivley.) 

So  much  of  the  judgment  below  as  dismissed  the  appeal 
is  af&rmed,  and  as  much  of  it  as  affirmed  the  judgment  ren- 
dered in  Justice's  Court  is  reversed. 


J.  J.  WHITNEY,  District  Attorney,  Eespondent,  v. 
WILLIAM  DAKROW,  SUSAN  WHITLEY  and  WIL- 
LIAM DELANEY,  Appellants. 

Undbbtazing — OMirrED  Wobds  mat  be  Sn^PUBD,  when. — In  an  action  upon 
an  undertaking  where  the  obligors  bound  themselveB  in  the  sum  of  "  five 
hundred  "  but  omitted  to  use  the  word  *'  dollars: "  //e/d,  that  the  under- 
taking must  be  construed  in  connection  with  the  statute  which  author* 
ized  it;  that  the  omitted  word  may  be  supplied  and  the  instrument  read 
-  as  though  it  had  been  expressed. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Knight  &  Loi*d,  for  Appellants. 
J,  J.  Whitney,  for  Respondent. 

By  the  Court,  Burnett,  J. : 

This  action  was  to  recover  five  hundred  dollars  on  an 
undertaking  which  is  as  follows : 
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**/n  {he  Recorder's  Court  for  the  city  of  Salem,  Marion  County, 
State  of  Oregon: 
'*  Before  James  Coflfey,  Becorder  and  ex  officio  Justice  of 
the  Peace. 

State  op  Oregon  ) 

V.  >  Undertaking. 

Frank  Hibler.  ) 
"An  order  having  been  made  on  the  24th  day  of  March, 
1874,  by  James  Coflfey,  said  recorder  of  the  city  of  Salem 
in  said  county  and  State,  that  the  said  Frank  Hibler  be  held 
to  answer  upon  a  charge  of  arson,  upon  which  he  has  been 
duly  admitted  to  bail  in  the  sum  of  five  hundred  dollars^ 
we,  William  Darrow  of  the  county  of  Polk*,  State  of  Oregon, 
farmer,  and  Susan  Whitley  and  William  Delaney  of  Marion 
County,  Oregon,  hereby  undertake  that  the  above-named 
Frank  Hibler  shall  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and 
shall  at  all  times  render  himself  amenable  to  the  orders  and 
process  of  the  court,  and,  if  convicted,  shall  appear  for 
judgment  and  render  himself  in  execution  thereof,  or,  if  he 
fail  to  perform  either  of  these  conditions,  we  will  pay  the 
State  of  Oregon  the  sum  of  five  hundred. 

"  William  Darrow, 
'*  Susan  Whitley, 
' .'  William  Delaney.  '* 

"State  op  Oreoon,     ) 
County  of  Marion,  j  **' 

' '  We,  William  Darrow  and  Susan  Whitley  and  William 

Delaney,  sureties,  each  for  himself  being  duly  sworn,  do 

depose  and  say  that  we  are  residents  and  householders 

within  the  State  of  Oregon;  that  we  are  each  worth  the 

sum  of  five  hundred  dollars,  exclusive  of  property  exempt 

from  execution  and  over  and  above  all  debts  and  liabilities. 

"  William  Darrow, 

"Susan  Whitley, 

"William  Delaney. 

"  Subscribed  and  sworn  to  before  me,  this  the  24th  day 
of  March,  a.d.  1874.  James  Coffey, 

**  City  Recorder." 
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The  complaint  further  avers  that  the  said  Hibler  was 
afterwards,  at  the  June  term,  1874,  of  the  Circuit  Court 
for  Marion  County,  indicted  by  the  grand  jury  of  said 
Marion  County  for  the  crime  of  arson;  that  said  Hibler 
failed  to  appear  as  required  by  said  undertaking;  that  said 
defendants  failed  to  produce  said  Hibler  after  being  duly 
called,  and  that  default  was  diily  entered  against  them. 

Appellant  Delaney  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the  demurrer  and 
rendered  judgment  in  favor  of  respondent  for  the  amount 
claimed  in  the  complaint,  from  which  judgment  Delaney 
appeals  to  this  Court. 

The  only  question  presented  in  this  case,  is  whether  the 
undertaking  sued  on  is  invalid  on  account  of  the  omission 
of  the  word  "dollars"  after  the  word  "five  hundred,"  in 
the  penal  part  of  the  undertaking.  In  every  other  respect, 
the  undertiiking  is  perfect.  Instiuments  of  this  kind  are 
treated  as  simple  contracts  between  the  parties  signing  them 
and  the  State.     (State  v.  Hays,  2  Or.  314.) 

It  is  a  rule  of  construction  that  a  contract  should  be  sup- 
ported, ratlier  than  defeated,  and  the  law  frequently  sup- 
plies, by  its  implications,  the  want  of  express  agreements 
between  the  parties.  The  general  ground  of  a  legal  impli- 
cation is  that  the  parties  to  the  contract  would  have  ex- 
pressed that  which  the  law  implies  had  they  thought  of  it. 

The.  appellant  insists  that  upon  the  face  of  the  undertak- 
ing, he  is  not  liable  on  account  of  the  omission  of  the  word 
"dollars"  therein,  and  relies  mainly  on  the  case  of  Spencer 
V.  Buchanan,  cited  in  15  Ohio  Eeports,  p.  573.  But  we 
think  the  weight  of  authority  as  well  as  the  better  reason- 
ing is  against  this  case.  Story,  on  Contracts,  says  that  the 
first  rule  of  exposition,  which  originates  and  governs  every 
other  rule,  requires  that  the  contract  shall  be  so  interpre- 
ted as  to  give  eflect  to  the  intention  of  the  parties,  as  far  as 
it  is  legal  and  mutually  understood.  Whenever  such  intent 
can  be  distinctly  ascertained,  it  will  prevail,  not  only  in 
cases  where  it  is  not  fully  and  clearly  expressed,  but  also 
even  where  it  contradicts  particular  terms  of  the  agreement. 
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Thus,  where  the  condition  of  a  bond  for  payment  of  money 
was  that  the  bond  should  be  void  if  the  money  was  not 
paid,  it  was  held  to  be  wholly  inconsistent  with  the  nature 
of  the  bond  itself,  and  the  word  **not"  was  therefore  re- 
jected, leaving  the  bond  in  full  force  as  a  perfect  contract. 

The  same  rule  applies  to  cases  where  an  evident  mistake 
has  been  made  in  an  instrument.  Thus,  an  agreement  to 
convey  "the  Hawkins  lot,  containing  one  hundred  acres," 
was  held  to  convey  the  whole  lot  set  off  to  Hawkins,  and 
answering  to  the  general  description,  although  it  contained 
one  hundred  and  six  acres.  So,  also,  where  a  bond  was 
given  conditioned  to  pay  one  hundred  pounds  by  six  equal 
installments  on  certain  specified  days,  ''until  the  full  sum  of 
one  pound  should  be  paid,"  the  court  allowed  the  word 
** hundred"  to  be  inserted  after  "one,"  in  order  to  give 
ejflfect  to  the  evident  intention  of  the  parties.  (Story  on 
Con.  §  636.) 

This  undertaking  was  given  under  g  255  of  the  Criminal 
Code,  which  is  as  follows:  "The  taking  of  bail  consists  in 
the  acceptance  by  a  competent  court  or  magistrate  of  the 
undertaking  of  sufficient  bail  for  the  appearance  of  the  de- 
fendant according  to  the  terms  of  the  undertaking,  or  that 
the  bail  will  pay  to  the  State  a  specified  sum  of  money." 
The  sum  specified  in  the  order  admitting  Hibler  to  bail  in 
this  case  was  five  hundred  dollars,  as  shown  by  the  recital 
in  the  undertaking,  and  it  clearly  appears  that  the  officer 
intended  to  require  and  the  bail  to  make  an  undertaking  in 
that  sum.  The  Supreme  Court  of  California,  in  a  similar 
case,  declared  the  undertaking  to  be  an  original  independ- 
ent contract  on  the  part  of  the  sureties,  and  that  it  must  be 
construed  in  connection  with  the  statute  which  authorizes 
it.  The  court  said:  "Looking  at  the  undertaking  and  the 
statute,  no  one  can  doubt  as  to  what  was  the  intention  of 
the  parties.  This  being  so,  the  omitted  word  may  be  sup- 
plied, and  the  contract  read  as  though  it  had  been  ex- 
pressed."    {Franlcee  v.  Stem,  44  Cal.  168.) 

It  was  further  said  in  the  same  case,  that  "When  the 
words  of  a  bond  are  not  sufficiently  explicit,  or,  if  literally 
construed,  the  words  would  be  nonsense,  it  must  be  con- 
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strued  with  reference  to  the  intention  of  the  parties.  In 
doing  this,  it  is  allowable  to  depart  from  the  letter  of  the 
condition  to  reject  insensible  words,  and  to  supply  obmons 


omissions  " 


In  the  case  of  Coles  v.  Hideme  (8  Bam.  &  Cress.  568), 
referred  to  in  the  California  case,  the  action  was  com- 
menced upon  a  bond,  the  condition  of  which  recited  an 
indebtedness  in  various  sums  of  money,  which  were  stated 
in  pounds  sterling.  In  the  obligatory  part  of  the  bond 
the  word  "pounds"  was  omitted.  In  holding  the  bond 
good.  Lord  Tenterden,  Chief  Justice,  said:  **In  every  deed 
there  must  be  such  a  degree  of  moral  certainty  as  to  leave 
in  the  mind  of  a  reii^ionable  man  no  doubt  of  the  intent  .of 
the  parties.  The  question  in  this  case  is  whether  there  is 
in  this  bond,  that  degree  of  moral  certainty  as  to  the  species 
of  money  in  which  the  party  intended  to  become  bound.  I 
thought  at  the  trial  there  was.  The  obligatory  part  of  the 
bond  purports  that  the  obligor  is  to  become  bound  for 
seven  thousand  seven  hundred.  No  species  of  money  is 
mentioned.  It  must  have  been  intended  that  he  should 
become  bound  for  some  species  of  money.  The  question 
is,  whether  from  the  other  parts  of  the  instrument  we  can 
collect  what  was  the  species  of  money  which  the  party  in- 
tended to  bind  himself  to  pay."  And  looking  at  the  recitals 
in  the  conditions  of  the  bond,  and  seeing  that  they  were  to 
pay  pounds  sterling,  he  further  said;  "That  being  so,  I 
cannot  entertain  a  doubt  that  the  intention  was  that  the 
obligor  should,  in  order  to  secure  the  payment  of  those 
sums,  become  bound  in  a  penalty  consisting  also  of  pounds 
sterling;  and  if  that  were  the  intention,  then  the  bond 
ought  to  be  read  as  if  the  word  *  pounds  *  were  inserted 
in  it." 

In  the  same  case,  Bayley,  J.,  said:  "  It  has  been  decided 
that  in  the  furtherance  of  the  obvious  intent  of  the  parties, 
even  a  blank  may  be  supplied  by  a  deed.  In  JVaugh  v. 
Russell  (1  Marshall,  214),  the  word  'hundred'  was  omitted 
in  the  latter  part  of  the  condition  of  a  bond.  It  was  held 
that  it  might  be  supplied,  and  that  in  pleading  the  bond 
might  be  described  according  to  its  legal  effect,  as  if  the 
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word  '  hundred '  had  been  inserted  in  it.  I  think  in  this 
case,  that  it  is  obvious  that  the  obligor  meant  to  bind  him- 
self in  a  penal  sum  consisting  of  pounds  sterling,  and 
therefore,  that  the  omission  of  the  word  '  pounds '  may  be 
supplied." 

In  a  case  in  Louisiana  a  bond  was  perfect  in  every  re- 
spect, except  that  in  the  penal  part,  after  the  words  '*  four- 
teen hundred  and  ten,"  the  word  ''dollars"  was  omitted; 
but  the  bond  having  been  given  pursuant  to  a  judge's 
order  directing  one  in  the  sum  of  fourteen  hundred  dollars, 
the  court  thought  the  omission  a  mere  clerical  error,  which 
might  be  supplied  even  in  an  action  on  the  bond,  when 
there  existed  as  high  or  higher  evidence  by  which  to  act. 
(6  Mort.  La.  R.,  N.  S.  494.) 

We  think,  in  view  of  the  fact  that  there  is  a  recital  in  the 
undertaking  that  Hibler  had  been  admitted  to  bail  in  the 
sum  of  five  hundred  dollars,  and  that  the  whole  under- 
taking is  perfect,  except  that  one  word  is  omitted  in  a 
blank,  there  can  be  no  doubt  as  to  the  intention  of  the 
parties.  This  being  so,  the  weight  of  authority  justifies 
the  supplying  of  the  omission. 

Judgment  affirmed. 


J.  MOSEE,  Eespondent,  v,  N.  JENKINS,  Appellant. 

Bepleyin. — The  action  for  the  recovery  of  personal  property,  nn^er  the  Code, 
is  substantially  the  former  action  of  replevin,  and  is  governed  by  the 
same  principles  and  rules,  especially  in  relation  to  demand  and  refusal. 

Idem— Affidavit  no  Pabt  op  the  Pleadings. — The  affidavit,  under  which 
an  immediate  delivery  is  sought,  is  no  part  of  the  pleadings,  and  the 
facts  therein  set  forth  form  no  part  of  the  issues  in  the  case. 

PiiSADiNOB — CoNJUNCTivB  DENIALS. — No  issucs  cau  be  raised  by  conjunctive 
and  literal  denials. 

Appeal — ^What  Amendments  not  Allowed  on. — Upon  an  appeal  from  an 
inferior  court  to  the  Circuit  Court,  no  amendment,  which  substantially 
changes  the  issues  raised  and  tried  in  the  inferior  court,  cau  be  allowed. 

Appeal  from  Marion  County. 

This  is  an  action  by  Moser  to  recover  certain  personal 
property  owned  by  him,  alleged  to  have  been  wrongfully 
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taken  and  detained  by  Jenkins.  It  was  originally  brought 
in  a  Justice's  Court,  and  after  judgment  was  duly  appealed 
to  the  Circuit  Court.  In  the  Circuit  Court,  Moser  had  a 
verdict  in  his  favor,  and  recovered  judgment  thereon,  from 
which  Jenkins  appeals. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

jP.  (7.  Sullivan  and  E.  L,  Easiliam,  for  Appellant. 

Mallory  &  Sliaw,  for  Kespondent. 

By  the  Court,  McArthur,  J. : 

Section  206  of  the  New  Tprk  Code,  and  g  509  of  the  Cal- 
ifornia Code,  are  almost  identical  with  g  130  of  the  Code  of 
Oregon.  They  diflfer  only  as  to  the  time  within  which  an 
immediate  delivery  of  the  property,  the  subject  of  the  action, 
can  be  claimed  by  the  plaintiff.  Such  being  the  fact,  g  130 
must  be  viewed  in  the  light  of  the  New  York  and  California 
cases.  In  the  absence  of  any  precedents  of  this  Court,  we 
cannot  but  regard  all  the  well-considered  cases  in  New  York 
and  California  as  authorities  binding  upon  us.  The  view 
taken  by  the  New  York  courts  is,  that  the  action  given  by 
the  Code  for  the  delivery  of  personal  property  is  substan- 
tially the  former  action  of  replevin;  changed,  indeed,  in  its 
name,  and  modified  in  its  form,  but  in  its  principles  and 
objects  identical.  {McCurdy  v.  Brown,  1  Duer,  105.)  There 
were  no  substantial  changes  made  as  to  the  requisites  of 
maintaining  the  action.  {Scqfield  v.  Whitelegge,  49  N.  Y.  261.) 
An  examination  of  the  California  reports  discloses  the  fact 
that  it  is  almost  universally  regarded  as  the  old  action  of  re- 
plevin, and  the  word  itself,  as  descriptive  of  the  character 
of  the  action,  is  used  in  nearly  all  the  cases. 

The  action  lies  both  in  the  cepU  and  deiinet.  Where  goods 
or  chattels  are  wrongfully  taken  the  action  is  in  the  cepU, 
and  where  they  are  wrongfully  detained  it  is  in  the  detmet. 
The  complaint  in  this  action  is  for  both  wrongful  taking  and 
wrongful  detention.  There  is  no  allegation  of  demand  and 
refusal;  hence  it  is  contended  by  the  appellant's  counsel 
that  the  complaint  does  not  state  facts  sufEicient  to  consti- 
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tute  a  cause  of  action.  This  position  is  not  well  taken;  for 
in  an  action  for  wrongful  taking  and  wrongful  detention  de- 
mand is  not  necessary.  When,  however,  the  plaintiff  relies 
upon  wrongful  detention,  demand  must  be  pleaded  as  well 
as  proved.  When  he  relies  upon  wrongful  taking,  or  upon 
wrongful  taking  and  wrongful  detention,  demand  is  not  nec- 
essary. Nor  is  this  complaint  defective  upon  the  other 
point  alluded  to  in  the  argument.  It  alleges  lawful  posses- 
sion in  the  plaintiff,  at  a  certain  time  and  place,  of  certain 
personal  property,  which  is  suflSciently  described.  It  is  not 
necessary,  in  an  action  for  the  recovery  of  the  possession  of 
personal  property,  that  the  complaint  should  correspond 
with  the  affidavit,  which  the  Code  requires  to  be  made  and 
indorsed  in  the  manner  prescribed,  before  delivery  can  be 
had.  In  such  affidavit  certain  prescribed  facts  must  be  set 
out  and  sworn  to,  but  they  form  no  part  of  the  issues  in  the 
case.  (Keirigan  v.  Bay,  10  How.  Pr.  E.  213.) 

Passing  to  the  consideration  of  the  answer,  we  find  that 
the  denials  are  in  the  following  form : 

1.  ''That  on  the  10th  day  of  April,  1875,  the  plaintiff  was 
lawfully  possessed  of  one  dark  bay  mare  about  six  years  old, 
and  one  bay  horse  about  seven  years  old,  and  one  set  of  two- 
horse  harness; 

2.  "That  on  and  ever  since  the  10th  day  of  April,  1875, 
the  defendant  wrongfully  took  and  detained  said  goods  and 
property  from  this  plaintiff; 

8.  ''That  he  still  unjustly  detains  the  same  to  the  dam- 
age of  this  plaintiff  in  the  sum  of  fifty  dollars,  or  any  other 
sum." 

It  will  be  observed  that  the  first  and  second  denials  are  in 
the  conjunctive  form,  and  are  also  what  is  known  as  literal 
denials.  They  are  insufficient  to  raise  any  issues,  and  are 
virtual  admissions  of  the  truth  of  the  allegations  they  were 
intended  to  deny.  (17  Cal.  569;  22  Id.  163;  Scovill  v.  Bar- 
ney, 4  Or.  288.)  The  third  denial,  besides  being  a  literal 
denial,  except  as  to  the  amount  of  damages,  is  insufficient 
to  raise  an  issue  in  relation  to  the  wrongful  taking,  which  is 
the  gist  of  this  action. 

Entertaining  the  views  just  expressed  in  relation  to  the 
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pleadings,  we  do  not  deem  it  necessary  to  examine  into  any 
of  the  errors  complained  of,  except  one  which  will  be  pres- 
ently alluded  to;  for  when  a  party  by  his  bad  pleadings  has 
admitted  away  his  case,  any  error  committed  by  the  court 
must  be  regarded  as  innoxious. 

The  exception  alluded  to,  and  the  one  which  we  have 
deemed  it  necessary  to  express  our  views  upon,  is,  that  after 
the  trial  had  begun  in  the  court  below,  the  appellant  moved 
that  he  be  allowed  to  file  an  amended  answer.  The  cour^^ 
denied  the  motion,  and  this  is  charged  as  error.  By  the  prof- 
fered amended  answer,  the  defendant  sought  to  set  up  a 
state  of  facts  in  justification.  The  Court  properly  denied 
the  motion.  It  was  its  duty  to  try  the  cause  on  the  plead- 
ings substantially  as  they  came  from  the  Justice's  Court; 
and  the  amended  answer  tendered  pther  issues  entirely.  It 
is  only  when  the  proposed  amendment  does  not  substan- 
tially change  the  issues  tried  in  the  Justice's.  Court,  that  the 
Circuit  Court  should  permit  it. 

Judgment  affirmed. 


JAMES  TIPPIN,  Respondent,  v.  THOMAS  M.  WARD, 

Appellant. 

Etidkkoe— Dkclabationb  and  Admissionb,  How  mat  bx  Shown.— In  an  ac- 
tion upon  a  contract  for  support,  the  affidavit  of  the  defendant,  made 
subsequent  to  the  alleged  breach  of  contract,  before  the  county  judge, 
in  a  proceeding  to  have  the  plaintiff  placed  in  the  county  poorhouse,  is 
admissible  in  evidence  as  showing  the  declarations  and  admissions  of 
defendant  in  relation  to  the  issues  involved  in  the  litigation. 

Nonsuit  will  motbb  Gbanted,  unless  thbbk  isanEntibb  Lack  of  Evidence. 
A  case  should  be  submitted  to  the  jury,  unless  there  is  entire  lack  of 
evidence  tending  to  maintain  the  issues  on  behalf  of  the  plaintiff;  or, 
unless,  upon  the  whole  case  made  by  the  plaintiff  himself,  it  appears 
beyond  doubt  that  the  plaintiff  has  no  right  to  recover. 

Evidence,  what  will  Constitute  a  Hbtusal  to  Pkbfobm. — In  an  action  upon 
a  contract  to  support  and  provide  for  an  infirm  person,  want  of  courtesy, 
personal  indignities,  and  the  general  demeanor  of  defendant  towards 
the  plaintiff,  may  be  sufficient  to  show  a  breach,  on  defendant's  part,  al- 
though he  may  not  have  refused  to  support  plaintiff  in  direct  terms. 

Measube  07  Damages. — When  there  has  been  a  total  breach  of  contract,  the 
plaintiff  may,  if  he  demands  it,  recover  full  and  final  damages  for  the 
future,  as  well  as  the  past,  although  the  period  for  full  performance  has 
not  elapsed. 
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Appeal  from  Wasco  County. 

This  is  an  action  by  Tippin,  an  aged  and  infirm  person, 
against  Ward,  to  recover  damages  upon  an  alleged  breach 
of  contract  for  the  support  of  Tippin  by  Ward.  On  the 
trial  it  was  shown  to  prove  the  alleged  breach  by  Ward, 
that  a  conversation  took  place  between  the  parties,  in  which 
it  was  proposed  by  Ward  that  Tippin  should  leave  Ward's 
house  and  go  on  the  county  as  a  pauper;  to  which  proposal 
Tippin  answered,  ''Well,  I  can  go;"  that  thereafter  Ward, 
who  is  the  appellant,  took  Tippin,  the  respondent,  to  the 
county  seat,  a  hundred  miles  distant,  for  the  purpose  of 
having  the  respondent  go  upon  the  county;  that  respondent 
refusing  so  to  do,  was  left  by  appellant  without  provision 
for  his  support;  that  thereafter  appellant  appeared  before 
the  County  Judge  and  made  an  affidavit  in  proceedings  to 
place  respondent  in  the  county  poorhouse,  statiDg  in  a 
conversation  then  had  with  the  Circuit  Judge,  that  he  could 
not,  and  would  not,  support  respondent  any  longer.  Ap- 
pellant moved  for  a  nonsuit,  which  was  refused  by  the  court. 
The  court  instructed  the  jury  as  follows : 

"To  establish  a  breach  of  the  alleged  contract,  it  is  not 
necessary  that  the  defendant  should  have  by  violence  or 
force  expelled  the  plaintiff  from  his  house  and  home;  proper 
proof  that  defendant  sought  to  have  the  plaintiff  taken  and 
supported  by  the  county  of  Wasco,  and  sent  him  or  brought 
him  to  the  proper  authorities  for  such  purpose,  is  sufficient 
to  establish  a  breach  of  the  contract. 

'*A  contract  of  the  character  declared  on  in  this  action, 
being  an  entire  contract,  your  verdict,  if  you  find  for  the 
plaintiff,  should  not  only  compensate  the  plaintiff  for  the 
past  inconvenience  he  has  suffered  from  a  breach  of  the 
alleged  contract,  but  also  for  the  future  inconvenience  he 
may  suffer  therefrom." 

Bespondent  recovered  judgment  for  $1,000,  from  which 
judgment  this  appeal  is  taken. 

The  above  instructions,  and  the  rulings  of  the  court  in 
overruling  the  motion  for  a  nonsuit,  and  in  admitting  the 
affidavit  referred  to  in  evidence,  are  relied  upon  as  errors 
on  the  appeal. 
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W.  H.  Effinger,  for  Appellant. 

N.  H.  Gates  and  J.  (7.  CartitnngJU,  for  Bespondent. 

By  the  Court,  Shattuck,  J. : 

The  admission  in  evidence  of  the  affidavit  of  the  appel- 
lant, made  before  the  county  judge,  in  a  proceeding  to 
have  the  respondent  placed  in  the  county  poorhouse,  was 
not  error.  The  making  of  that  affidavit,  although  subse- 
quent in  date  to  the  alleged  breach  of  contract,  was  an  act 
of  the  appellant,  and  the  statements  contained  in  the  affi- 
davit were  his  declarations  and  admissions  r^ating  to  the 
subject-matter  of  the  contract  involved  in  this  litigation, 
and  as  such  were  clearly  admissible  in  evidence. 

The  denial  of  the  motion  for  nonsuit  was  proper,  because 
the  evidence  which  had  been  introduced  strongly  tended  to 
show  a  breach  of  the  contract  alleged.  The  respondent  had 
put  in  evidence  a  conversation  between  appellant  and  re- 
spondent, wherein  appellant  proposed  to  respondent  that  he 
should  leave  appellant's  house  and  go  on  the  county  as  a 
pauper,  to  which  proposal  the  respondent,  although  unwill- 
ing to  go,  only  replied,  "Well,  I  can  go.'*  It  is  true,  that 
it  does  not  appear  that  in  this  conversation,  the  appellant 
in  terms  refused  to  support  respondent  any  longer,  but  it  is 
stated  that  the  appellant  then  caused  the  respondent  to 
enter  a  wagon  driven  by  appellant's  son,  and  carried  him 
to  the  county  seat,  when  the  respondent  refused  to  go  on 
the  county,  and  that  the  respondent,  being  old  (88  years  of 
age)  and  infirm,  and  a  hundred  miles  from  the  residence  of 
appellant,  was  left  by  appellant  at  the  county  seat,  without 
any  provision  for  his  support.  It  was  further  shown  that 
about  two  weeks  after  this  transaction,  appellant  appeared 
before  the  county  judge  and  made  the  affidavit  referred  to 
above,  to  the  effect  that  the  respondent  was  a  pauper,  and 
entitled  to  support  from  the  county,  and  asking  to  have  him 
received  as  one  of  the  county  poor;  and  in  a  conversation 
then  had  with  the  county  judge,  the  appellant  further  de- 
clared that  he  could  not  and  would  not  any  longer  support 
the  respondent.    Manifestly,  this  evidence  does  not  show. 
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nor  tend  very  strongly  to  show^  that  the  respondent  con- 
sented to  leave  appellant,  or  waived  all  farther  claims  on 
him  for  support.  On  the  contrary,  we  think  that  upon  such 
evidence  the  case  ought  to  have  been,  as  it  was,  submitted 
to  the  jury,  and  they  be  left  to  say  whether  or  not  there 
had  been  a  breach  of  the  contract  alleged. 

A  case  should  be  submitted  to  the  jury,  unless  there 
is  an  entire  lack  of  evidence  tending  to  maintain  the  issues 
on  behalf  of  the  plaintiff,  or,  unless  upon  the  whole  case 
made  by  the  plaintiff  himself,  it  appears  beyond  doubt  that 
the  plaintiff  has  no  right  to  recover. 

The  giving  of  the  instruction  objected  to,  to  the  effect 
that  it  was  not  necessary,  in  order  to  show  a  breach  of  the 
alleged  contract,  that  a  violent  or  forcible  expulsion  of  the 
respondent  by  appellant  from  his,  appellant's,  house  should 
be  shown,  but  that  it  would  be  sufficient  to  show  that 
appellant  sought  to  have  the  respondent  taken  and  sup- 
ported as  a  pauper  by  the  county  of  Wasco,  and  sent  him, 
or  brought  him,  to  the  proper  authorities  for  such  purpose, 
is  assigned  as  error.  This  presents  the  question  whether, 
admitting  the  contract  alleged,  the  fact  that  appellant 
sought  to  have  respondent  taken  and  supported  by  the 
county  as  a  pauper,  and  actually  sent  him,  or  brought  him, 
to  the  proper  authorities  for  that  purpose,  would  warrant 
the  legal  conclusion  of  a  breach  of  the  contract,  loithout  its 
further  appearing  that  the  respondent  did  not  sanction  such 
proceedings.  We  think  that,  piima  facie,  the  fact  assumed 
by  the  instructions  amounted  to  a  breach  of  the  contract. 
It  was  conduct  wholly  inconsistent  with  the  terms  of  the 
contract,  and  in  violation  of  appellant's  duty,  and  wholly 
contrary  to  what  seems  to  have  been  the  purpose  of 
respondent  in  making  the  contract  in  the  beginning.  It 
appears  that  the  respondent,  already  an  old  man,  and  with- 
out relations,  fifteen  years  ago,  entered  into  this  contract 
with  appellant  for  the  very  purpose  of  avoiding  the  con- 
dition to  which  this  conduct  of  appellant  was  subjecting 
him;  and,  to  secure  exemption  from  such  a  fate,  he  gave 
up  and  transferred  to  appellant  all  his  property,  consisting 
of  a  land  claim  and  considerable  personal  property.     He  is 
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now  about  eighty-eight  years  old,  and  quite  infirm,  and  the 
necessity  for  the  care  and  support,  which  he  had  contracted 
for,  is  greatly  increased.  To  allow  the  claim  of  appellant*s 
counsel  on  this  point,  it  would  be  necessary  to  assume, 
without  evidence,  that  the  respondent  had  changed  his 
mind — an  assumption  not  required  by  any  rule  of  law  or  by 
any  circumstance  proven  in  this  case.  We  think  that  the 
instruction  given  was  correct  and  justified  by  the  evidence 
reported. 

The  refusal  of  the  court  below  to  give  the  instructions 
asked  by  appellant's  counsel  is  also  assigned  as  error.  One 
of  these  related  to  the  measure  of  damages,  and  was  not  in- 
sisted on  in  argument.  Had  this  instruction  been  insisted 
on,  however,  we  should  hold  that  the  measure  of  damages 
adopted  by  the  court  below  was  the  proper  one.  When 
there  has  been  a  total  breach  of  contract,  the  plaintiff  may, 
if  he  demands  it,  recover  full  and  final  damages  for  the 
future  as  well  as  the  past,  although  the  period  for  full  per- 
formance has  not  elapsed.  (8  Barb.  412.) 

The  other  instruction  asked  was  properly  refused  by  the 
court  below,  because  it  was  too  general,  and  cannot  be  de- 
clared as  a  rule  of  law.  It  was  this:  ''That  no  words  of 
the  defendant,  addressed  to  the  plaintiff,  suggesting  that 
plaintiff  should  remove  from  his  (defendant's)  care  and  pro- 
tection, are  sufficient  under  the  law  to  constitute  a  breach 
of  the  alleged  contract,  unless  at  the  time  defendant  did 
refuse  to  longer  carry  out  the  said  alleged  agreement  or 
contract."  This  instruction  might  be  considered  as  disposed 
of  by  our  opinion  already  expressed  upon  the  instructions 
given  and  excepted  to,  but  we  may  properly  add  a  few  words. 

This  instruction  requires  a  direct  and  positive  refusal  on 
the  part  of  appellant  to  perform  in  order  to  constitute  a 
breach  of  his  contract,  and  does  not  allow  that  a  party  may 
indicate  his  refusal  by  any  words  short  of  direct  and  pos- 
itive terms.  A  reference  to  the  nature  of  the  contract  under 
consideration  will  make  manifest  the  error  of  this  instruc- 
tion. The  appellant  had  agreed  to  support,  board,  and 
clothe  respondent,  and  furnish  him  with  a  home  and  the 
necessaries  of  life.     The  provisions  here  stipulated  for  re- 
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quired  on  the  part  of  the  appellant  courteous  and  respectful 
treatment  of  the  respondent;  a  home  was  to  be  provided; 
a  place  of  security,  of  comfort,  and  quiet  allowed.  Abuse 
and  personal  indignities,  which  may  be  inflicted  by  words 
no  less  than  by  acts,  were  inconsistent  with  the  idea  of  a 
home.  The  suggestions  of  appellant  concerning  the  putting 
of  respondent  on  the  county  as  a  pauper,  might  easily  be 
such,  or  the  tone  and  manner  such,  as  to  destroy  respond- 
ent's peace  and  quiet,  and  render  his  life  miserable,  and  yet 
not  be  in  terms  a  positive  refusal  to  feed  and  clothe  him. 

Whether  the  words  of  appellant,  on  the  occasion  in  ques- 
tion, amounted  to  a  breach  of  the  contract  or  not,  or  author- 
ized a  conclusion  that  appellant  wished  to  be  understood, 
and  was  understood,  to  refuse  longer  to  keep  and  take  care 
of  respondent,  was  a  proper  question  for  the  jury  to  decide, 
upon  a  fair  consideration  of  the  circumstances,  relations, 
and  demeanor  of  the  parties  at  the  time.  We  think,  there- 
fore, that  the  instructions  asked  ought  not  to  have  been 
given,  and  that  the  refusal  of  tbe  court  below  to  give  them 
was  not  error. 

The  judgment  of  the  court  below  should  be  affirmed. 


WILBEET  NOTES,  Appellant,  v.  GEORGE  STAUFF, 

Respondent. 

Etidenox  . — To  proYe  a  leasiog,  a  paper  was  offered  in  eTideDoe  which  did 
not  describe  the  property  claimed  under  the  alleged  lease,  and  the  court 
rejected  such  paper  for  uncertainty;  Held^  that  there  was  no  error* 

Idbm — Paboii  Eyidkncx  not  Admissiblb  to  explain  Patent  Ambiguity. — 
Where  a  paper,  purporting  to  be  a  lease,  does  not  describe  the  property 
leased,  the  ambiguity  is  patent,  and  parol  evidence  is  not  admissible  to 
explain  it. 

Vabiance. — The  plaintiff  alleged  a  lease  in  writing  for  two  years:  Held,  that 
he  could  not  be  permitted  to  prove  by  parol  an  agreement  of  leasing  for 
two  years,  for  the  purpose  of  establishing  a  lease  for  one  year,  valid 
under  the  statute  of  frauds. 

Appeal  from  Coos  County. 

On  the  3d  of  November,  1874,  defendant  conveyed  to 
plaintiff,  by  deed  containing  a  covenant  of  warranty  against 
incumbrances,  lots  5  and  6,  in  the  town  of  Marshfield,  Coos 
County,  Oregon. 
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The  complaint  alleges  tLat  at  the  time  this  deed  was  made 
the  premises  were  not  free  of  incumbrances,  but  that  there 
existed  at  that  time  an  unexpired  lease  by  the  defendant  to 
James  Ferry  and  S.  S.  Bailey,  for  the  term  of  two  years, 
from  April  15, 1875,  with  a  privilege  to  Ferry  and  Bailey  of 
an  additional  year  after  the  expiration  of  said  term;  and 
that  by  reason  of  this  incumbrance  plaintiff  had  been  kept 
out  of  the  possession  of  the  premises,  to  his  damage  in  the 
sum  of  two  thousand  five  hundred  dollars,  for  which  he 
prays  judgment  with  costs. 

The  answer  denies  the  leasing  alleged  by  plaintiff,  or  that 
plaintiff  has  been  kept  out  of  possession  of  the  premises  or 
has  suffered  damages;  and  for  a  separate  answer  it  alleges 
that  about  the  15th  of  April,  1874,  it  was  agreed  between 
defendant  and  Ferry  and  Bailey  that  defendant  would  build 
a  house,  and  that  Ferry  and  Bailey  should  lease  such' house, 
when  it  was  built,  for  two  years,  with  the  privilege  of  one 
year;  that  in  pursuance  of  this  agreement  Ferry  and 
Bailey  became  tenants  of  defendant  in  the  premises  in  con- 
troversy, and  were  so  in  possession  at  the  time  of  the  pur- 
chase by  plaintiff;  that  plaintiff  took  with  full  knowledge  of 
such  possession,  and  agreed  to  accept  Ferry  and  Bailey  as 
his  tenants,  and  receive  rent  from  them. 

The  reply  denies  the  matter  set  up  in  the  separate  answer. 
Upon  the  trial  the  plaintiff  offered  in  evidence  the  follow- 
ing writing : . 

"  We,  the  parties  of  the  second  part,  agree  with  George 
Stauff,  the  party  of  the  first  part,  to  furnish  one  man  to  per- 
form labor  on  the  said  house  which  is  to  be  in  construction 
as  soon  as  possible;  the  labor  of  said  man  is  to  be  confined 
strictly  to  the  finishing  of  the  dining-room  and  kitchen  of 
said  house  as  soon  as  the  building  is  inclosed.  We,  the 
parties  of  the  second  part,  do  further  a^ee  with  George 
Stauff,  the  party  of  the  first  part,  to  lease  and  to  rent  the 
said  house  for  the  term  of  two  years,  with  the  privilege  of 
one  year,  at  the  rate  of  forty  dollars  per  month,  the  said 

rent  to  be  paid  monthly  in  advance. 

"  George  Stauff, 

"S.  S.  Bailey, 

**  James  Ferry." 
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The  genuineness  of  this  paper  was  admitted;  but  on  objec- 
tion by  defendant  it  was  excluded  by  the  court.  The 
defendant  recovered  judgment  for  his  costs  and  disburse- 
ments^  from  which  judgment  this  appeal  is  taken. 

J.  F.  Watson,  for  Appellant. 

JV.  R.  WUlis,  for  Bespondent. 

By  the  Court,  Prim,  J. :        • 

This  is  an  action  to  recover  damages  for  a  breach  of  war- 
ranty in  a  deed  against  incumbrances  upon  certain  lots  sold 
to  plaintiff  by  defendant. 

The  principal  issue  of  fact  raised  by  the  pleadings  is,  as 
to  the  existence  of  a  valid  and  unexpired  lease  for  a  term  of 
two  years,  upon  the  lots  in  question.  The  first  assignment 
of  error  contained  in  the  notice  of  appeal  is,  "that  the  court 
erred  in  overruling  plaintiff's  demurrer."  This  alignment 
was  not  relied  upon  in  the  argument  by  counsel  for  plaint- 
iff. If,  however,  there  was  error  in  overruling  the  demurrer 
of  plaintiff,  it  was  waived  by  replying  and  going  to  trial. 

The  principal  objections  to  the  ruling  of  the  court,  which 
appear  to  be  relied  upon  by  plaintiff,  are  as  follows: 

"2.  The  court  erred  in  rejecting  evidence  offered  by 
plaintiff." 

"  3.  The  court  erred  in  sustaining  the  objection  by  de- 
fendant to  the  admission  as  evidence  of  the  writing,  pur- 
porting to  be  a  lease,  contained  in  the  bill  of  exceptions.*' 

The  rejection  of  the  paper  purporting  to  be  a  lease  was, 
we  think,  correct  upon  two  grounds :  First.  Such  paper  does 
not  contain  any  description  whatever  of  the  premises  alleged 
to  have  been  leased,  by  which  it  could  be  ascertained  that 
any  reference  was  had  to  the  lots  in  question — it  does  not 
even  appear  that  such  lots  are  in  the  State  of  Oregon;  and 
this  paper  is,  therefore,  void  for  uncertainty,  and  was  prop- 
erly rejected.  (7  Ind.,  717.)  Second.  Said  document  is  not 
a  lease,  but  a  mere  agreement  on  the  part  of  Ferry  and 
Bailey  to  lease  some  house  "to  be  in  construction."  It 
contains  no  promise  or  agreement  on  the  part  of  defendant 
to  let  them  have  the  premises. 
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Tbe  parol  evidence,  offered  by  plaintiff  to  explain  the 
paper  and  to  identify  the  property  intended  to  be  embraced 
by  said  document,  was  all  properly  rejected,  as  it  does  not 
appear  to  contain  a  latent  ambiguity;  the  ambiguity  is 
patent,  and  parol  evidence  is  not  admissible  to  explain  it. 
(1  Greenl.  on  Ev.,  g  301;  4  Mass.  205;  7  Oranch,  167.) 

But  it  is  further  claimed  that  a  parol  lease  for  one  year 
would  be  valid  under  the  statute  of  frauds,  and  that  parol 
evidence  ought  to  have  been  admitted  to  prove  such  a 
lease.  This  we  think  would  have  been  improper  under  the 
state  of  the  pleadings.  The  incumbrance  alleged  in  the 
complaint  was  a  written  lease  for  the  term  of  two  years.  If 
plaintiff  had  desired  to  prove  a  different  incumbrance  than 
the  one  complained  of,  he  should  have  obtained  leave  to 
amend  his  complaint. 

Any  evidence  tending  to  show  the  rental  value  of  the 
premises  was  proper  for  the  purpose  of  showing  the  dam- 
ages; but,  as  plaintiff  failed  to  prove  any  incumbrance,  the 
evidence  was  immaterial,  and  its  rejection  could  work  no 
injury  to  the  plaintiff. 

No  substantial  error  appearing  in  the  case,  the  judgment 
is  affirmed. 


JOHN  SOUTHWELL,  Kespondent,  v.  JOSEPH 

BEEZLEY,  Appellant. 

KoMsniT  WILL  MOT  BB  Gbantrd  wbkbb  tbkbb  IS  AKY  EviDEMOE. — A  caaso 
should  be  submitted  to  the  jury,  unless  there  is  an  entire  lack  of  efi- 
dence  to  establish  the  allegations  of  plaintiff's  complaint 

CoNTBAOT,  SspABABLX  OB  Entiub. — The  questionas  to  whether  a  contract  is 
entire  or  separable,  depends  to  some  extent  upon  the  intention  of  the 
parties,  and  this  must  be  discovered  in  each  case  by  considering  the 
language  employed  and  the  subject-matter  of  the  contract. 

SxPABABLX  GoNTBACT,  IN  PAST  Bad. — ^When  B  coutract  bad  in  part  is  sepa- 
rable,  the  court  will  enforce  the  valid  part.  Where  there  is  no  imputa- 
tion of  malum  in  m,  the  bad  parts  will  not  affect  the  good. 

Statutb  or  Fbauds. — ^Where  the  parties  must  have  expected  that  the  con- 
tract would  not  be  performed  within  a  year,  and  yet  by  the  terms  of  the 
contract  it  might  have  been  so  performed,  the  contract  is  not  within 
the  statute  of  frauds. 


Appeal  from  Wasco  County. 
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Opinion  of  the  Court — Bamett»  J. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  C.  Carttoright  and  Thayer  &  WiUiams,  for  Appellant. 

W.  H.  Effinger,  for  Bespondent. 

By  the  Court,  Burnett,  J. : 

This  action  was  brought  by  the  respondent  against  the 
appellant  for  damages,  for  the  violation  of  a  contract.  The 
appellant,  after  denying  the  allegations  in  the  complaint, 
set  up,  among  others,  the  following  affirmative  defenses: 
That  the  contract  sued  on  was  not  in  writing,  and  was  not 
to  be  performed  within  one  year  from  the  making  thereof; 
that  said  agreement  was  for  the  sale  of  personal  property 
for  a  price  of  more  than  fifty  dollars,  and  that  respondent, 
at  the  time  of  said  agreement,  did  not  accept  or  receive  any 
part  of  such  personal  property,  and  did  not  pay  any  money. 

The  contract  sued  on  is,  in  effect,  as  follows:  In  March, 
1873,  the  respondent  and  the  appellant  made  an  oral  agree- 
ment, by  the  terms  of  which  appellant  was  to  sell  respondent 
six  hundred  head  of  ewe  sheep,  provided  that  respondent 
would  go  into  partnership  with  appellant's  son,  to  whom 
appellant  was  to  give  six  hundred  head;  the  appellant  was 
to  furnish  twelve  hundred  head  on  his  own  account.  The 
respondent  and  the  son  of  appellant  were  to  hunt  up  a 
sheep  ranch  and  fit  it  up,  and  the  whole  number  of  sheep 
(twenty-four  hundred),  were  to  be  put  together  and  herded, 
and  kept  thereon  for  three  years,  when  they  were  to  be 
divided,  and  each  party  was  to  receive  his  interest  in  the 
proportion,  as  aforesaid;  that  respondent  was  to  pay  appel- 
lant, for  the  six  hundred  sheep  which  he  was  to  receive 
under  the  agreement,  the  same  price  which  the  appellant 
would  have  to  pay  for  the  sheep  which  he  proposed  to  buy 
during  the  summer  and  fall  of  1873,  and  to  pay  the  same 
from  the  wool  or  clip  of  the  sheep  during  the  said  three 
years;  that  the  increase  was  to  remain,  and  was  not  to  be 
divided  until  the  final  division  at  the  end  of  three  years; 
that  the  sheep  were  to  be  delivered  on  the  first  day  of  the 
following  September;  that  they  were  to  be  delivered  in  one 
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band  of  twenty-fonr  hnodred  head.  No  particular  sbeep 
were  to  be  delivered  to  the  respondent  as  his  six  hundred 
head,  but  he  was  to  have  an  undivided  fourth  part  of  the 
twenty-four  hundred  head;  that  it  was  intended  the  delivery 
should  be  in  one  band,  which  should  contain  the  interest  of 
all  parties;  that  the  respondent  and  the  appellant's  son 
were  to  receive  twenty  dollars  per  month  for  herding  the 
appellant's  portion  of  the  sheep  during  the  three  years,  and 
were  also  to  receive  twelve  dollars  per  ton  for  one  half  of 
the  hay  put  up  each  year. 

After  the. respondent  had  rested  his  case  in  the  court  be- 
low, the  appellant  moved  for  a  judgment  of  nonsuit,  on  the 
ground  that  the  contract  sued  on  is  invalid  under  the  stat- 
ute; that  by  its  terms,  as  shown  by  the  evidence,  it  was  not 
to  be  performed  within  one  year ;  that  the  respondent  ac- 
quired no  vested  interest  in  the  sheep  under  the  same  or  by 
any  act  of  the  parties;  that  the  sheep  were  not  delivered  so 
as  to  constitute  a  sale.  The  court  overruled  the  motion, 
and  this  is  assigned  as  error. 

The  rule  on  this  subject,  as  laid  down  by  the  court  at  the 
present  term,  is,  that  a  cause  should  be  submitted  to  the 
jury,  unless  there  is  an  entire  lack  of  evidence  to  estab- 
lish the  issues  on  the  part  of  the  plaintiff.  Applying  this 
rule  to  the  case  in  hand,  we  are  of  the  opinion  that  the 
judgment  of  the  court  in  overruling  the  motion  is  correct. 
The  evidence,  as  contained  in  the  bill  of  exceptions,  tended 
strongly  to  show  that  the  contract  was  as  set  out  herein, 
and  was  not  invalid  to  the  extent  of  preventing  the  plaintiff 
from  recovering.  It  tended  further  to  show  that  there  had 
been  a  delivei-y  of  the  sheep  in  question  to  the  plaintiff  by 
the  defendant,  and  the  court  would  not  have  been  justified 
in  taking  the  case  away  from  the  jury. 

When  this  case  was  before  this  Court,  at  the  term  before 
the  last,  one  of  the  questions  raised  by  this  motion  for  non- 
suit was  presented  in  a  somewhat  different  shape,  and  the 
Court,  in  passing  upon  it,  used  the  following  language  : 
**  Upon  the  question  of  delivery,  the  counsel  insist  upon  a 
precise  technical  separation  and  counting  out  of  the  six  hun- 
dred sheep,  in  order  to  fix  any  rights  of  Southwell  under  the 
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contract.  While  the  position  of  counsel  may  be  correct,  as 
a  general  rule,  we  do  not  think  it  controls  in  this  case ;  for 
this  case  had  its  own  peculiar  circumstances.  The  ques- 
tion was  properly  left  to  the  jury  to  say  whether,  upon  the 
facts  in  the  case,  the  acts  performed  by  the  parties  were  in- 
tended by  them  to  operate  as  a  delivery." 

In  view  of  the  fact  that  the  eyidence  shows  that  there  was 
an  express  stipulation  that  the  six  hundred  sheep  were  not 
not  to  be  separated  and  counted  out,  but  were  to  be  deliv- 
ered as  a  part  of  the  twenty-four  hundred  head  mentioned, 
and  of  the  further  fact  that  about  the  time  mentioned  in  the 
contract,  to  wit,  the  1st  of  September,  1873,  the  appellant 
did  place  the  respondent  in  possession  of  four  thousand 
sheep,  and  the  respondent  took  actual  possession  of  them, 
under  the  contract — in  view  of  these  facts,  we  think*  that 
the  deliveiy  of  the  four  thousand  head  necessarily  included 
the  twenty -four  hundred  head;  and  as  both  parties  were 
present,  and  no  objection  was  made  by  either  party  to  the 
manner  of  the  delivery,  it  is  now  too  late  for  the  appellant 
to  object  that  there  was  not  a  technical  delivery  of  the  six 
hundred  head.     (Dotoner  v.  Thompson,  6  Hill,  208.) 

The  principal  question  raised  by  the  exceptions  to  the 
instructions  given,  and  the  rulings  of  the  court  in  refusing 
instructions,  is  whether  the  contract  sued  on  was  entire  so 
as  to  make  it  invalid  under  g  775  of  the  Code,  which  pro- 
vides that^m  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof  is  void,  unless 
the  same  is  in  writing  and  signed  by  the  party  to  be  charged. 

The  question  whether  a  contract  is  entire  or  separable,  is 
often  of  great  importance.  Any  contract  may  consist  of 
many  parts,  and  those  may  be  considered  as  parts  of  one 
whole,  or  as  so  many  distinct  contracts,  entered  into  at  one 
time  and  expressed  in  the  same  instrument,  but  not  thereby 
made  one  contract.  No  precise  rule  can  be  given  by 
which  this  question  in  a  given  case  may  be  settled.  Like 
most  other  questions  of  construction,  it  depends  to  some 
extent  upon  the  intention  of  the  parties,  and  this  must  be 
discovered  in  each  case  by  considering  the  language  em- 
ployed and  the  subject-matter  of  the  contract.     (3  Pars,  on 
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Con.  517.)  Applying  this  rule  of  construction  to  the  case 
before  us,  we  are  of  the  opinion  that  neither  the  purchase 
of  the  six  hundred  sheep  by  respondent  from  appellant,  nor 
the  payment  for  them  to  appellant,  was  so  connected  or 
interdependent  on  the  agreement  to  herd  the  twenty-four 
hundred  for  three  years,  as  to  render  it  invalid.  The 
herding  was  to  be  done  by  the  respondent  and  the  appel- 
lant's son,  and,  while  it  was  incidentally  connected  with  the 
purchase  of  the  six  hundred  from  the  appellant,  they  were 
not  so  connected  as  to  make  it  one  entire  contract.  When 
a  contract,  bad  in  part,  is  separable,  the  court  will  enforce 
the  valid  part.  The  rule  in  such  cases,  where  there  is  no 
imputation  of  malum  in  se,  is  that  the  bad  parts  do  not; 
affect  the  good.  {Gelpcke  v.  City  of  Dubuque,  1  Wall.  222; 
Murray  v.  Oliver,  3  Or.  5-39.) 

It  was  urged  in  the  argument  that  the  agreement  shows 
that  the  appellant  would  not  have  sold  respondent  the  six 
hundred  sheep,  only  upon  the  understanding  that  respond- 
ent would  take  and  herd  the  twenty-four  hundred  sheep 
for  three  years,  and  sustains  the  view  that  the  contract  is 
entire,  and  is  void  because  it  is  not  in  writing.  Admit- 
ting that  the  appellant  did  sell  the  six  hundred  sheep  to 
respondent  in  order  to  secure  the  herding  of  the  twelve 
hundred,  owned  by  himself,  for  three  years,  it  does  not 
follow  that  the  contract  is  not  separable.  The  cases  are 
indeed  very  numerous  where  the  parties  must  have  expected 
that  the  contract  would  not  be  fully  performed  within  a  year, 
and  yet,  because  by  the  terms  of  the  contract,  it  might  be, 
it  is  held  not  to  be  within  the  statute.  (2  Am.  Hep.  210; 
Blandin  v.  Sargent,  33  N.  H.  239;  GauU  v.  Brovm,  48  N. 
H.  183.) 

But  the  question  here  is  not  as  to  whether  the  contract, 
taken  as  a  whole,  could  be  performed  within  a  year,  but 
whether  any  part  of  it  could;  and  if  so,  whether  such  part 
is  separable  from  the  part  requiring  more  than  a  year  for 
its  performance.  And  upon  this  proposition,  I  will  again 
quote  from  the  former  opinion  of  the  court  in  this  case. 
Referring  to  the  contract  in  question,  the  Court  says: 
^'Upon  these  points,  we  hold  in  this  case  that  this  contract, 
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80  far  as  paying  for  the  sheep  was  an  element,  might,  by 
its  very  terms,  have  been  performed  within  the  year,  and  it 
was  within  the  contemplation  of  the  parties,  when  it  was 
made,  that  such  a  contingency  as  SouthwelFs  ability  to  pay, 
and  payment  in  fact  within  the  year,  was  not  only  possible, 
but  probable." 

There  were  some  other  questions  presented  in  the  argu- 
ment, but  we  think  they  are  not  material  in  the  decision  of 
the  case.  We  have  arrived  at  the  conclusion  that  there  is 
no  error  sufficient  to  warrant  a  reversal  of  the  judgment. 
It  is  therefore  affirmed. 


E.  BLACHLET,  Appellant,  v.  J.  J.  BUTLEE, 

Bespondent. 

Donation  Law — Widows  embbaced  bt. — The  twenty-second  section  of  the 
Donation  Law  embraces  two  classes  of  widows,  to  whom  the  provisions 
of  the  act  are  extended. 

Appeal  from  Lane  County. 

The  appellant  brings  this  suit  to  have  the  title  to  a  tract 
of  land  in  Lane  County,  now  vested  in  the  respondent, 
inure  to  him.  The  appellant  is  the  assignee  of  Sarah 
Butler,  who  settled  upon  the  land  in  question  in  1855,  and 
claimed  the  same  under  the  Donation  Act.  In  1859,  some- 
thing in  the  nature  of  final  'pxooi  was  submitted  to  the 
Surveyor-General,  but  the  papers  relating  to  it  were  lost. 
In  1864,  Sarah  Butler  conveyed  to  Blachley.  In  1859,  J. 
J.  Butler  made  application  to  pre-empt  the  premises,  and 
deposited  money  in  the  land  o£Sce  at  Oregon  City  for  that 
purpose.  In  1864,  upon  a  contest  between  the  parties,  the 
register  and  receiver  decided  that  Sarah  Butler  was  not 
entitled  to  hold  the  premises,  and  that  her  claim  was 
invalid.  Subsequently  to  his  application  to  purchase 
under  the  pre-emption  law,  Butler,  the  respondent,  relin- 
quished his  pre-emption  right,  and  took  the  land  under  the 
homestead  law;  and,  in  1873,  patent  issued  to  him.  The 
appellant  brings  this  suit  to  show  that  the  title  to  said 
premises  vested  in  him,  as  the  assignee  of  Sarah  Butler, 
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and  to  Lave  J.  J.  Butler  declared  a  trustee  of  the  legal  title 
for  his  benefit. 

The  court  below  dismissed  the  suit. 

J.  J,  Walton^  Jr.^  and  Thayer  dk  Williams,  for  Appellant. 
Tliompson  &  Fitch  and  O.  B.  Dorris^  for  Bespondent. 

By  the  Court,  MoArthub,  J. : 

This  case  is  here  upon  the  pleadings  and  the  proofs  to  be 
tried  anew.  The  only  question  of  law  presented  is.  Could 
Sarah  Butler,  under  whom  Blachley  claims,  take  and  hold 
lands  under  g  22  of  the  Donation  Act  ?  We  are  of  opinion 
that  two  classes  of  widows  are  provided  for  under  said  sec- 
tion. First,  those  residing  in  the  Territory  of  Oregon  at 
the  time  of  the  passage  of  the  section  (February  14, 1853) ; 
and,  second,  those  whose  husbands,  had  they  lived,  would 
have  been  entitled  to  take  under  the  act  of  September  27, 
1850,  of  which  the  act  of  February  14,  1863,  is  an  amend- 
ment. The  testimony  shows  that  Sarah  Butler  was  a 
widow,  and  was  residing  in  Oregon  at  the  time  of  the  pas- 
sage of  the  aforesaid  amendment.  She  was  fully  entitled 
to  take.  It  appears  that  she  settled  upon  the  land  in  con- 
troversy, in  1855;  but  the  testimony  wholly  fails  to  show 
that  she  complied  with  the  requirements  of  the  Donation 
Act,  in  reference  to  the  four  years'  continued  residence  and 
cultivation.  Having  acquired  no  rights,  her  deed  to  Blach- 
ley passed  none  to  him. 

Decree  affirmed. 


MART  F.  GARKETT,  Appellant,  v.  E.  C.  CLARK, 

Respondent. 

A  PaBOL  LSA.BB,  AOOOMPANIKD  WITH  F0S8K88IOM  AND  PATMElTr  OF  BsiTr,  HOW 

GoNBTBUED. — ^An  estate  for  life  cannot  be  created,  transferred,  or  de- 
clared by  parol ;  but  a  parol  lease  for  an  indefinite  time,  or  even  for  life, 
accompanied  by  possession  and  the  payment  of  rent,  is  not  for  all  pur- 
poses void.  Such  tenancies  are  constmctiyely  taken  to  be  tenancies 
from  year  to  year,  and  when  once  established  will  continue  until  deter- 
mined by  notice  to  quit,  or  some  other  sufficient  legal  cause. 

Appeal  from  Benton  County. 
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On  the  7th  of  December,  1872,  John  Lloyd,  in  consider- 
ation of  love  and  affection  and  of  the  payment  of  taxes 
thereon,  made  a  verbal  agreement  with  his  son,  William 
Lloyd,  by  which  he,  William,  was  to  have  the  possession  of 
certain  lands,  with  their  rents,  issues,  and. profits,  during 
his,  John's,  lifetime.     In  pursuance  of  this  agreement, 
William  entered  upon  the  premises  and  paid  the  taxes 
thereon.    On  the  15th  of  October,  1873,  William  leased  the 
premises  to  one  Prose  for  one  year,  the  rental  to  consist  of 
one  half  the  hay  and  oats  grown  on  the  premises  during 
the  year,  William  reserving  to  himself  the  use  of  the  pas- 
ture lands.    Prose  took  possession  under  the  lease,  and 
raised  a  crop.     On  the  1st  of  January,  1874,  William  died, 
leaving  a  will,  under  which  the  appellant,  who  was  his  wife, 
became  his  sole  legatee.    On  the  7th  of  March,  1874,  Clark, 
the  respondent,  became  the  owner  in  fee  simple  of  the 
premises  in  Question,  under  a  conveyance  from  John  Lloyd, 
and  thereafter,  by  virtue  of  such  ownership,  converted  to 
his  own  use  the  hay  and  oats,  amounting  in  value  to  two 
hundred  and  seventy-six  dollars,  set  apart  by  Prose,  William 
Lloyd's  lessee,  as  the  rental  due  on  the  lease  of  William  to 
Prose.     The  appellant,  as  the  representative  at  law  of  Wil- 
liam Lloyd,  brought  this  action  to  recover  damages  for  such 
conversion. 

It  was  held  on  the  trial  by  the  court  below  that  William 
Lloyd's  estate  in  the  premises  in  question  was  a  mere  life 
estate;  or,  if  not,  that  it  was  no  more  than  d  tenancy  at  will, 
and  that  no  notice  to  quit  was  required;  and  that  plaintiff 
could  not  recover,  unless,  at  the  death  of  William,  he, 
William,  or  his  tenant,  had  sown  a  crop,  or  unless  John 
Lloyd,  in  conveying  to  respondent,  had  reserved  the  grow- 
ing crops  to  appellant.  Bespondent  having  recovered  judg- 
ment in  the  court  below,  appellant  brings  this  appeal,  and 
assigns  these  rulings  as  error. 

Chenoweth  &  Eglin  and  W.  W.  Thayer^  for  A.ppellant. 
W,  B.  Eigby  and  W.  S.  McFadden,  for  Eespondent. 

Vol.  v.-  30 
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By  the  Court,  Shattuck,  J. : 

There  were  a  number  of  questions  presented  upon  the  ar- 
gument of  this  cause  which  it  is  unnecessary  to  consider. 
The  point  in  controversy,  arising  on  the  allegations  of  the 
complaint,  is,  who  owned  the  personal  property  mentioned 
in  the  complaint  at  the  time  of  its  alleged  conversion  by 
the  defendant  ?  By  the  answer  and  replication,  however,  a 
question  of  tenancy  of  real  property  is  raised,  and  the 
main  question  of  title  to  personal  property  thus  involves 
the  determination  of  what  was  the  relation  of  the  respective 
parties  to  the  land  described  in  the  answer. 

It  is  agreed  that  the  personal  property  in  controversy 
was  a  part  of  the  produce,  for  the  year  1874,  raised  on  the 
farm  called,  in  the  pleadiugs  and  evidence,  the  John  Lloyd 
Donation  Claim.  The  defendant  claims  said  property  on 
the  ground  that  he  became  the  owner  in  fee  of  said  farm  in 
March,  1874,  by  a  warranty  deed  from  John  Lloyd,  the 
owner,  whereby  he  became  entitled  to  this  produce  as  the 
rents,  issues  and  profits  of  said  farm.  The  plaintiff  claims 
said  produce,  because,  she  says,  that  John  Lloyd,  on  the 
seventh  day  of  December,  1872,  made  an  agreement  by 
parol  with  his  son  William  Lloyd,  plaintiff's  former  husband, 
whereby,  in  consideration  of  love  and  affection,  and  the 
further  consideration  that  William  would  pay  the  annual  tax 
on  said  land,  he,  John  Lloyd,  leased  and  demised  said 
premises  to  said  William  for  and  during  the  life  of  said 
John;  that  thereupon  said  William  paM  the  taxes  on  said 
land  for  that  year,  and  said  John,  on  said  7th  of  Decem- 
ber, 1872,  put  William  into  actual  possession;  that  said 
William  remained  in  possession,  taking  the  rents,  issues 
and  profits,  till  October  15,  1873,  when  he  sublet  said 
land,  or  a  portion  of  it,  to  one  Aries  Prose,  for  the  term  of 
one  year  from  that  date,  and  put  Prose  in  possession,  the 
rent  reserved  being  the  amount  of  hay  and  grain  in  contro- 
versy herein;  that  said  William  Lloyd  died  on  the  1st  of 
January,  1874,  having  made  a  will,  bequeathing  to  plaintiff 
whatever  interest  he  had  in  said  land  and  in  the  rents,  issues 
and  profits  thereof;  that  the  defendant  Clark  had  purchased 
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with  full  notice  of  plaintiff's  claims,  and  subject  thereto, 
and  furthermore,  that  John  Lloyd  had  reserved  out  of  the 
sale  to  Clark  the  rents  claimed  by  plaintiff  for  that  year. 

Thus  the  question  is  directly  presented,  What  estate  or 
interest  or  right  in  or  to  this  larfd  did  William  Lloyd  acquire 
by  virtue  of  this  parol  lease  from  John  Lloyd,  accompanied 
as  it  was  by  possession  and  payment  of  rent  or  its  equivalent  ? 

The  court  below,  by  the  instructions  given,  and  by  the 
refusal  to  give  those  asked  by  plaintiff,  seemed  to  as- 
sume that  iSe  transactions  of  John  and  William  Lloyd  cre- 
ated a  tenancy  for  life,  which  was  terminated  by  the  death 
of  William,  or,  if  not  a  tenancy  for  life,  no  more  than  a  mere 
tenancy  at  will,  and  that  no  notice  to  quit  was  required;  and 
that  the  plaintiff  had  no  right  to  any  share  in  the  crop  of 
1874,  unless  it  had  been  sown  before  William's  death,  or 
had  been  expressly  reserved  to  her  by  John  Lloyd  when  he 
sold  to  Clark. 

We  think  the  court  below  erred  in  holding  this  view  of 
the  case.  An  estate  for  life  cannot  be  created,  transferred 
or  declared  by  parol  (Statute,  page  264,  g  771) ;  but  a  parol 
lease  for  an  indefinite  time,  or  even  for  life,  acconipanied 
by  possession  and  the  payment  of  rent,  is  not  for  all  pur- 
poses void;  some  benefit  or  estate  inures  from  such  a  trans- 
action to  the  tenant.  Under  the  old  rule  the  tenancy  would 
probably  be  deemed  one  merely  at  will. 

The  better  and  later  authorities,  however,  hold  that  such 
tenancies  are  constructively  taken  to  be  tenancies  from  year 
to  year.  (4  Kent's  Com.,  10th  ed.  128.)  Washburn  (1 
Washb.  on  Keal  Prop.  396)  declares  that  *'it  will  be  suffi- 
cient to  establish  a  tenancy  from  year  to  year  to  show  an 
entry  made  under  a  general  letting  or  a  letting  for  an  indefi- 
nite time,  and  either  an  agreement  to  pay  rent,  measured  by 
the  year  or  its  aliquot  parts,  or  an  actual  payment  of  rent; 
*  *  *  and  such  tenancy,  once  established,  will  continue 
until  determined  by  notice  to  quit  or  some  other  sufficient 
legal  cause." 

Taylor  (Landlord  and  Tenant,  g  56)  states  the  rule 
to  be,  that  '^ a  person  who  holds  as  tenant  at  will,   on 
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payment  of  rent,  which  is  accepted  as  snch  by  the  owner, 
becomes  a  tenant  from  year  to  year." 

This  point,  thus  stated,  is  strongly  supported  by  the 
authorities  cited  by  these  learned  authors,  and  we  deem 
further  citation  of  authorities  unnecessary. 

Now,  in  this  case,  the  facts  are  that  William  Lloyd  paid 
the  first  year's  taxes  (the  rent  stipulated  by  the  parties)  and 
was  in  full  possession  at  the  commencement  of,  the  second 
year.  It  is  true  he  had  sublet  to  Prose,  but  he  retained 
possession  of  the  pasture  lands  and  general  control  over  the 
premises,  and  the  possession  of  Prose  must  be  regarded  as 
the  possession  of  William.  He  then  paid  the  taxes  for  the 
second  year,  and  remained  in  possession  nearly  a  month 
from  the  conmiencement  of  that  year  to  the  time  of  his 
death. 

We  do  not  wish,  however,  to  be  understood  by  this  opinion 
as  construing  the  statute  of  this  State  relating  to  forcible 
entry  and  detainer.  (Mis.  Laws,  ch.  23,  g  11.)  That 
statute  (Subs.  2d,  g  11)  seems  to  regard  a  tenancy 
existing  *' without  any  written  lease  or  agreement  therefor,*' 
as  determinable  by  notice,  and  in  case  of  agricultural  lands 
(g  13)  a  notice  of  ninety  days  is  required. 

There  is  no  pretense  in  this  case  of  notice  to  quit,  nor 
has  counsel  on  either  side  relied  on  this  statute  or  invoked 
the  opinion  of  the  Court  as  to  its  construction  or  applica- 
tion. 

But  applying  the  general  principles  and  rules  above 
announced  to  these  facts,  it  must  be  held  that  William  had 
in  the  land  an  estate  and  a  right  to  the  continuous  posses- 
sion of  it  for  that  current  year,  to  terminate  December  6, 
1874. 

This  interest  or  estate  which  William  thus  had  was 
neither  forfeited  nor  terminated  by  his  death,  but  it  passed 
to  his  representatives.  (Mis.  Laws,  J  14,  pp.  547,  548,  550.) 
The  plaintiff,  as  the  legatee  of  William  Lloyd,  took  and  suc- 
ceeded to  his  rights  and  interests,  and  was  entitled,  as 
against  John  Lloyd,  to  hold  the  premises  the  remainder  of 
the  year,  and  to  have  and  enjoy  the  rents,  issues  and  profits 
thereof. 
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The  defendant  Clark  appears  by  the  evidence  to  have 
bought  with  full  notice  of  the  transactions  between  John 
and  William  Lloyd  and  of  the  facts  above  referred  to. 
Assuming  that  to  be  the  fact,  he  took  the  land  subject  to 
plaintiffs  right  of  possession  during  the  year  and  to  her 
right  to  take  the  rents  and  profits^  notwithstanding  his  deed 
with  full  recitals  and  warranty.  The  subtenant  Prose 
appears  to  have  performed  his  part  of  the  agreement  with 
William  Lloyd,  and  to  have  delivered  the  share  of  the  crop  to 
which  William  or  his  representatives  were  entitled  at  the 
appointed  place,  and  this  is  the  property  in  controversy. 
The  defendant,  in  converting  it  to  his  own  use,  converted 
what  was  not  his  own,  and  should  be  held  to  account  therefor. 

It  follows  from  these  views  that  the  judgment  below 
should  be  reversed  and  a  new  trial  ordered. 


MABT  WETMORE,  Appellant,  v.  N.  0.  WETMORE  and 
J.  P.  O.  LOWNSDALE,  Respondents. 

Dd^obok — Bbaij  Ebtatk,  how  Ajtboted  bt. — ^Whenever  a  marriage  contract 
shall  be  dissolved,  the  party  at  whose  prayer  such  decree  is  obtained  is 
entitled  peremptorily  (under  $  495  Ciyil  Code)  to  the  undivided  one* 
third  part  of  all  the  real  estate  shown  to  be  owned  by  the  other  party  at 
the  time  such  decree  was  made.  In  all  such  cases,  it  is  the  peremptory 
duty  of  the  court  to  so  decree. 

Thibd  Pabties — ^When  made  Defendaktb  in  Divobcb  Suitb. — ^When  a  hus- 
band conveys  the  bare  legal  title  to  a  third  party  in  trust  for  his  use,  to 
prevent  the  marital  rights  of  the  wife  from  attaching  thereto,  such  third 
party  is  a  proper  party  to  the  proceeding. 

Appeal  from  Mtdtnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Thayer  dk  WUliams,  for  Appellant. 

Caplea  dt  MuUcey^  for  Respondents. 

By  the  Court,  Pbim,  J. : 

This  is  ^  suit  in  equity  commenced  by  plaintiff  against  her 
husband,  W.  C.  Wetmore,  to  obtain  a  divorce,  predicated 
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upon  the  ground  of  harsh  and  cruel  treatment  rendering  life 
burdensome.  The  legal  title  to  certain  real  property  being 
in  the  name  of  J.  P.  O.  Lownsdale  as  trustee  for  the  said 
W.  C.  Wetmore,  he  was  also  made  a  party  defendant. 

The  plaintiff  alleged  in  her  complaint,  among  other  things, 
that  W.  C.  Wetmore  induced  her  to  execute  a  certain  mort- 
gage upon  certain  real  property  belonging  to  her  in  her  own 
right,  situated  in  the  city  of  Portland,  to  Messrs.  Ladd  & 
Tilton,  by  which  he  secured  the  advancement  of  money 
with  which  he  purchased  lot  3,  in  block  217,  in  East  Port- 
land; that  in  order  to  prevent  the  marital  rights  of  plaintiff 
from  attaching  thereto,  he  conveyed  said  lot  to  other  parties, 
and  at  the  time  of  the  commencement  of  this  suit  the  legal 
title  was  vested  in  said  Lownsdale;  that  said  lot  was  of  the 
value  of  one  thousand  five  hundred  dollars  and  had  been 
acquired  with  her  money.  The  complaint,  after  praying 
for  a  dissolution  of  the  marriage  contract,  between  plaintiff 
and  defendant,  prayed  that  the  title  to  said  lot  3  inure  to 
her,  and  for  general  relief. 

W.  C.  Wetmore  made  no  denial  to  the  allegations  in  the 
complaint,  except  that  he  denied  inducing  the  plaintiff  to 
execute  any  mortgage  to  any  one,  and  denied  that  said  lot  3 
was  worth  one  thousand  five  hundred  dollars  or  any  sum 
greater  than  six  hundred  dollars.  Lownsdale  made  no 
answer  in  the  suit.  At  the  hearing  the  court  below 
granted  a  divorce  to  the  plaintiff  with  costs  and  disburse- 
ments against  W.  C.  Wetmore,  but  decreed  that  Lowns- 
dale should  have  and  hold  lot  3  as  trustee,  solely  to  pay 
said  costs  and  disbursements,  and  that  upon  their  pay- 
ment he  should  be  discharged  from  such  trust,  and  that  said 
trust  property  be  wholly  discharged  from  all  claims  and  de- 
mands on  the  part  of  said  plaintiff,  and  that  she  be  baned, 
divested,  and  precluded  from  all  estate,  right  or  claim  in  any 
lands  of  said  W.  C.  Wetmore. 

From  this  part  of  the  decree,  relating  to  said  lot  3,  the 
plaintiff  has  appealed  to  this  court. 

The  plaintiff  having  established  her  right  to  have  the 
marriage  contract  dissolved,  and  the  same  having  been  dis- 
solved by  the  court,  it  is  claimed  by  counsel  for  plaintiff 
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that,  under  g  495  of  the  Civil  Code,  she  is  entitled  to  the 
nndiyided  one-third  part  of  all  the  real  estate  owned  by  her 
husband  at  the  time  the  decree  was  made,  and  that  it  is 
the  imperative  duty  of  the  court  to  so  decree  in  all  cases. 

Said  g  495  reads  as  follows:  •* Whenever  a  marriage  shall 
be  declared  void  or  dissolved,  the  party  at  whose  prayer  such 
•  decree  shall  be  made  shaUy  in  all  cases,  be  entitled  to  the  un- 
divided one-third  part,  in  his  or  her  individual  right  in  fee, 
of  the  whole  of  the  real  estate  owned  by  the  other  at  the 
time  of  such  decree,  in  addition  to  the  further  decree  for 
maintenance  provided  for  in  §  497;  and  it  shall  be  the  duty 
of  the  court  in  all  such  cases  to  enter  a  decree  in  accord- 
ance with  this  provision." 

The  provisions  of  this  section  appear  to  be  peremptory 
in  their  character  in  two  aspects:  1.  In  regard  to  the  rights 
of  the  party,  at  whose  prayer  the  divorce  is  obtained,  in  the 
land  owned  by  the  other  party  at  the  time  such  decree  is 
granted;  2.  In  regard  to  the  duty  of  the  court  in  all  such 
cases  to  enter  a  decree  in  accordance  with  this  provision. 
The  provision  is  that  such  party  ^*  shall,  in  aU  cases,  be  en- 
titled to  the  undivided  one-third  part  of  the  real  estate 
owned  by  the  other  at  the  time  of  such  decree,  *  *  *  and 
it  shall  be  the  duty  of  the  court  in  all  such  cases  to  enter  a 
decree  in  accordance  with  this  provision." 

But  it  is  insisted,  on  behalf  of  defendant,  that  this  statute 
does  not  operate  in  this  case  to  give  one  third  of  the  lot  in 
question  to  plainti£f,  for  the  reason  that  the  legal  title  was 
not  in  Wetmore,  he  being  invested  only  with  the  equitable 
ownership,  while  the  naked  legal  title  was  in  defendant 
Lownsdale. 

We  apprehend,  however,  that  this  position  is  not  well 
taken,  and  cannot  be  maintained,  without  giving  to  this 
statute  such  a  construction  as  would  defeat  the  object  and 
intention  of  the  Legislature. 

While  it  is  true  that  the  naked  legal  title  to  the  lot  was 
in  Lownsdale,  yet  it  appears  that  Wetmore  was  in  posses- 
sion, and  was,  to  all  intents  and  purposes,  the  equitable 
and  real  owner;  in  fact,  it  is  alleged  in  the  complaint,  and 
not  denied  in  the  answer,  that  it  had  been  conveyed  to 
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Lownsdale  by  defendant  Wetmore  for  his,  Wetmore's,  use 
and  benefit,  and  for  the  purpose  of  preventing  the  marital 
rights  of  plaintiff  from  attaching  thereto.  If  the  construc- 
tion contended  for^by  defendant  should  be  given  to  this 
statute,  it  would  be  entirely  worthless  and  inoperative  to 
secure  the  rights  of  the  injured  party  in  the  property  of  the 
other.  The  husband  could  always  defeat  the  rights  of  an' 
injured  wife  to  one  third  of  his  real  estate,  and  prevent  the 
effective  operation  of  the  statute,  by  making  a  conveyance, 
of  the  bare  legal  title  to  his  real  estate,  to  some  friend, 
reserving  the  substance  thereof  for  his  own  use  and  benefit. 

It  is  further  claimed  that  the  title  in  fee,  not  being  in  said 
"W.  0.  Wetmore,  but  in  Lownsdale,  it  was  not  within  the 
power  of  the  court  to  invest  plaintiff  with  such  fee;  that  the 
court  could  not  invest  plaintiff  with  a  greater  estate  than 
defendant  had;  but  in  this  case  there  is  nothing  to  prevent 
the  court  from  dealing  with  the  legal  title,  as  the  trustee 
was  a  party , before  the  court.  And  under  the  rule  laid  down 
in  Bamford  v.  JBam/ord,  heretofore  decided  by  this  Court 
(4  Or.  30),  he  was  a  proper  party  before  the  court.  (28 
Wis.  510,  296;  6  Paige  Ch.  366.) 

Under  the  view  herein  taken,  the  decree  of  the  court 
below  should  be  modified  so  as  to  give  the  plaintiff  an  un- 
divided one-third  interest  in  said  lot  3;  and  it  is  so  ordered. 


41  JSI         BOABD  OF  COMMISSIONEKS  FOE  THE  SALE  OP 

SCHOOL  LANDS,  Appellants,  v.  A.  D.  BABCOCK, 

ET  AL.,  EeSPONDENTS. 

Indkx— No  Pabt  of  Bkoobd  of  Gontbtakcb. — The  index  is  no  part  of  the 
record  of  a  conveyance.  When  the  grantee  delivers  his  deed  to  the 
county  recorder  and  has  it  copied  by  him  into  the  proper  book,  he  has 
done  all  the  law  requires  of  him  to  give  notice  to  subsequent  purchasers, 
and  the  party  who  suffers  through  the  neglect  of  the  clerk  to  properly 
index  such  conveyance,  must  look  to  the  clerk  and  his  sureties  for  redress. 

Appeal  from  Polk  County. 

In  July,  1871,  the  respondent,  A.  D.  Babcock,  owned 
the  land  in  question,  and  at  that  time  executed  a  mortgage 
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thereon  to  the  appellants  to  secure  the  sum  of  five  hundred 
dollars.  In  said  month  of  July,  1871,  said  mortgage  was 
by  the  clerk  of  Polk  County  copied  into  the  record  of  mort- 
gages for  said  county,  but  was  not  indexed  as  by  law  re- 
quired,  or  in  any  mannerj  and  immediately  after  being  so 
copied,  was  delivered  to  the  plaintiffs.  In  December,  1871, 
one  Leona  B.  Babcock  obtained  a  judgment  in  the  Circuit 
Court  of  the  State  of  Oregon  for  the  County  of  Polk,  against 
said  A.  D.  Babcock,  for  the  sum  of  five  hundred  and  twenty- 
four  dollars.  On  the  15th  day  of  May,  1873,  in  the  same 
court,  one  S.  M.  Babcock  obtained  another  judgment 
against  said  A.  D.  Babcock,  for  the  sum  of  five  hundred 
dollars. 

Executions  were  issued  on  said  judgments,  and  said  land 
was  duly  levied  upon  by  the  sheriff  of  Polk  County  and  sold 
to  satisfy  said  executions,  on  the  30th  day  of  August,  1873, 
to  Boise,  Lady  et  al.,  and  said  sale  was,  by  said  Circuit 
Court,  duly  confirmed  on  the  25th  day  of  November,  1873, 
and  sheriff's  deed  was  duly  executed  in  accordance  with  said 
sale  and  confirmation  to  said  purchasers  on  the  28th  day  of 
February,  1874,  which  sheriff's  deed  was  duly  recorded  and 
indexed  on  the  3d  day  of  February,  1874,  in  the  records  of 
said  Polk  County.  The  respondents,  Boise,  Willis,  and 
Lady,  now  own  and  represent  all  the  interest  conveyed  by 
said  sheriff's  deed.  Neither  Bo^se,  Willis,  nor  Lady,  nor 
any  of  the  purchasers  at  said  sheriff's  sale,  had,  until  after 
the  execution  and  recording  of  all  the  conveyances  above 
mentioned,  any  notice  or  knowledge  whatever  of  the  execu- 
tion of  plaintiff's  mortgage,  unless  the  copying  thereof 
aforesaid,  without  any  index  thereof,  was  constructive  notice 
to  them. 

Upon  these  facts  a  decree  was  had  in  the  court  below  in 
favor  of  the  defendants,  from  which  plaintiff  appeals. 

B.  S.  Strahan  and  L.  Vineyard^  for  Appellants. 

We  maintain  that  the  plaintiffs  cannot  be  prejudiced  by 
the  mistake,  inattention  or  neglect  of  a  mere  clerical  officer 
after  they  had  done  all  that  the  law  required  them  to  do. 
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{Dodge  v.  Potter,  18  Barb.  R.  193,  202;  54  Barb.  467;  16 
111.  450;  2  Am.  E.  533.) 

And  it  is  elementary  law  that  the  record  of  a  mortgage  is 
sufficient  notice,  though  not  mentioned  in  the  alphabet  or 
index.  (1  Hilliard  on  Mortgages,  721,  g  46;  Curtis  y.  Lyman 

24  Vt.  838;  13  U.  S.  Dig.  476,  g  45;  Oreen  v.  Cairington, 
16  Ohio  St.  E.  548;  2  Am,  E.  533;  38  111.  252.) 

For  the  misfeasance  or  nonfeasance  the  recorder  is  liable 
to  the  party  injured,  and  in  this  case  the  persons  injured 
are  those  who  were  misled  by  the  want  of  the  index.  (Green 
V.  Carrington,  16  Ohio  St.  E.  551. ) 

Section  23,  ch.  6,  Mis.  Laws,  provides  the  books  in  which 
deeds  and  mortgages  are  to  be  recorded.  Section  24  requires 
the  clerk  to  certify  upon  every  conveyance  when  the  same  was 
recorded,  which  shall  be  considered  as  recorded  at  the  time 
it  was  so  received,  and  g  25  provides  for  the  index.  The 
word  record  in  these  sections  is  evidently  used  in  its  ordi- 
nary sense — to  register;  to  enroll;  to  record  a  deed  or  lease. 
(Webster's  Die.) 

Boise  &  Willis  and  P.  C.  Sullivan,  for  Eespondents. 

Eegistry  acts  should  be  liberally  construed  to  protect 
bona  Jide  purchasers.  {FordY.  Burch,  6  Barb.  69;  Chamber- 
liny.  Bell,  7  Cal.  292.) 

The  act  of  registry,  unless  in  full  and  strict  compliance 
with  the  law,  is  to  be  treated  as  a  mere  nullity.  (1  Story 
Eq.  Juris.,  g  404;  Jenning  v.  Wood,  20  Ohio,  261;  and  7  Cal. 
292.) 

The  index  is  a  necessary  part  of  a  complete  record,  as 
much  so  as  the  copy  of  the  instrument.  (Mis.  Laws,  ch,  6, 
gg  23,  25;  Gtoynn  v.  Turner,  18  Iowa,  1;  IVhally  v.  Small, 

25  Iowa,  184.) 

If  the  clerk  should  fail  to  make  the  proper  entries  in  the 
docket  after  judgment  is  rendered  and  entered  in  the  jour- 
nal of  the  court,  the  redress  of  an  aggrieved  judgment 
creditor  is  against  the  clerk  only.  A  party  searching  the 
records  is  not  required  to  look  beyond  the  lien  docket, 
which  is  only  an  index  of  the  judgment  rendered.  (Free- 
man on  Judgments,  g  343;  Hance's  Appeal,  1  Penn.  St.  E. 
408;  Ridgeway,  Budd  &  Co^s  Appeal,  15  Penn.  St.  E.  177.) 


Dec.  1875.]  Boaed  of  Commissioneks  v.  Babcock.  475 

Opinion  of  the  Court — Burnett,  J. 

By  the  Court,  Bubnett,  J. : 

The  only  question  presented  by  this  appeal  is,  whether  a 
mortgage  of  real  property,  properly  filed  and  recorded  in 
the  clerk's  office  of  the  connty  "where  the  lands  lie,  but  not 
indexed,  is  constructive  notice  to  subsequent  purchasers  of 
the  same  real  property.  It  is  contended  by  counsel  for 
respondent  that,  because  the  mortgage  in  question  was  not 
indexed  by  the  clerk,  it  was  not  recorded  according  to  law, 
and,  therefore,  failed  to  give  even  constructive  notice  to  a 
subsequent  purchaser.  This  necessarily  raises  the  ques- 
tion, whether  the  index  is  a  part  of  the  record,  and  whether 
the  mortgagee  has  done  all  that  the  law  requires  of  him,  to 
give  notice  to  a  subsequent  purchaser,  when  he  procures 
his  mortgage  to  be  filed  in  the  clerk's  office  and  recorded 
in  the  proper  book.  In  the  case  at  bar,  the  mortgage  was 
duly  filed  and  regularly  recorded,  and  a  certificate  indorsed 
on  the  instrument  stating  that  fact.  The  mortgagee  then 
relied  on  the  assurance  that  the  clerk  had  done  his  whole 
duty,  and  that  he  would  be  protected  in  his  rights;  but, 
by  the  neglect  and  carelessness  of  that  officer,  no  index  to 
the  mortgage  was  made,  as  the  statute  directs,  and  hence 
persons  searching  the  records  were  liable  to  be  misled  as  to 
the  existing  incumbrance.  The  sections  of  the  statute 
bearing  upon  this  subject  are  as  follows:  ''§23  (Mis.  Laws, 
Chap.  6).  Separate  books  shall  be  provided  by  the  county 
clerk  in  each  county  for  the  recording  of  deeds  and  mort- 
gages; in  one  of  which  books  all  deeds  left  with  such  clerk 
shall  be  recorded  at  full  length,  with  the  certificates  of 
acknowledgment  or  proof  of  execution  thereof;  and  in  the 
other,  all  mortgages  left  with  the  county  clerk  shall  in  like 
manner  be  recorded."  The  next  section  (§  24)  provides 
that  the  county  clerk  "  shall  certify  upon  every  conveyance 
recorded  by  him,  the  time  when  it  was  recorded,  and  a 
reference  to  the  book  and  page  where  it  is  recorded,  and 
every  conveyance  shall  be  considered  as  recorded  at  the 
time  it  was  so  received."  The  next  section  (g  25)  pro- 
vides that  he  shall  keep  an  index,  direct  and  indirect,  to  the 
books  for  recording  deeds  and  mortgages.  The  next  sec- 
tion  (g    26)   is  as  follows:     "Every  conveyance  of  real 
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property  within  this  State  hereafter  made  which  shall  not 
be  recorded,  as  provided  in  this  title,  within  five  days  there- 
after, shall  be  void  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  same 
real  property,  or  any  portion  thereof,  whose  conveyance 
shall  be  first  duly  recorded."  It  follows,  of  course,  that  if 
the  conveyance  shall  be  recorded,  as  provided  in  that  title 
of  the  statute,  then  it  will  be  valid. 

It  is  claimed  by  counsel  for  respondent  that  the  language 
of  g  26,  requiring  the  conveyance  to  be  recorded  as  •*  pro- 
vided in  that  title,"  and  the  section  requiring  the  clerk  to 
keep  an  index  to  the  books  for  the  recording  of  deeds  and 
mortgages  being  contained  in  the  title  referred  to,  it  should 
be  construed  to  require  all  such  conveyances  to  be  indexed 
as  well  as  recorded,  in  order  to  give  notice  to  subsequent 
purchasers;  or,iin  other  words,  that  the  index  is  a  part  of 
the  record.  But  this  I  do  not  think  is  a  proper  construc- 
tion of  the  statute.  Section  23,  heretofore  quoted,  is  com- 
plete in  itself,  and  fully  defines  what  is  the  record  of  a 
conveyance,  and  the  index  is  made  no  part  of  it.  Again, 
the  section  providing  for  the  index,  after  requiring  that  it 
shall  contain  the  name  of  every  party  to  each  and  every 
instrument  recorded,  provides  that  such  index  shall  contain 
a  reference  to  the  book  and  page  where  the  same  is  recorded. 
It  would  seem  to  be  a  contradiction  in  terms  to  say  that  the 
index  shall  refer  to  the  record,  and  at  the  same  time  say 
that  it  is  a  part  of  the  record. 

There  are  some  other  sections  of  the  statute  that  indicate 
that  the  index  is  not  treated  as  any  part  of  the  record;  for 
instance,  g  27  provides  that  the  record  of  a  conveyance, 
duly  recorded,  etc.,  may  be  read  in  evidence,  etc.;  and  g  30 
provides  that  any  mortgage  that  has  been  or  may  hereafter 
be  recorded,  may  be  discharged  by  an  entry  on  the  margin 
of  the  record  thereof.  It  is  claimed  that  it  would  be  a  great 
inconvenience  to  require  persons  examining  titles  to  go  be- 
yond the  index  in  their  examination.  This  may  be  so,  but 
there  is  no  argument  that  can  be  founded  upon  the  incon- 
venience of  the  matter  that  will  not  apply  with  equal  force 
in  either  view.     This  brings  us  back  to  the  point  whether 
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the  grantee  or  mortgagee  has  done  all  the  law  requires  of 
him,  to  give  notice  to  sabsequent  purchasers,  when  he  files 
his  conveyance  in  the  clerk's  office,  and  has  it  recorded  in 
the  proper  book;  if  so,  then  he  is  entitled  to  protection, 
and  the  party  who  suffers  through  the  neglect  of  the  clerk 
to  do  his  duty  in  making  an  index,  must  look  to  the  clerk 
and  his  sureties  for  redress.  To  give  the  statute  the  con- 
struction claimed  by  respondent's  counsel  would  require  §  26 
to  be  read  that  every  conveyance  which  shall  not  be  recorded 
and  indexed  as  provided  in  this  title  shall  be  void  as  against 
subsequent  purchasers. 

The  Iowa  statute,  upon  which  the  cases  in  18th  and  25th 
Iowa  Beports  referred  to  and  relied  on  by  respondent's 
counsel  are  based,  reads  as  follows: 

"Seo.  1943.  The  recorder  must  keep  an  entry  book,  or 
index,  the  pages  of  which  are  so  divided  as  to  show,  in  par- 
allel columns :  1.  The  grantors;  2.  The  grantees;  8.  The 
time  when  the  instrument  was  filed;  4.  The  date  of  the  in- 
strument; 5.  The  nature  of  the  instrument;  6.  The  book 
and  page  where  the  record  thereof  may  be  found;  7.  The 
description  of  the  land  conveyed. 

*'Seo.  1944.  The  recorder  must  indorse  upon  every  in- 
strument, properly  filed  in  his  office  for  record,  the  time 
when  it  was  so  filed,  and  shall  forthwith  make  the  entries 
provided  for  in  the  preceding  section,  except  that  of  the 
book  and  page  where  the  record  of  the  instrument  may  be 
found,  and  from  that  time  such  entries .  shall  furnish  con- 
structive notice  to  all  persons  of  the  rights  of  the  grantee 
conferred  by  such  instrument." 

It  will  be  seen  that  the  Iowa  statute  expressly  provides 
that  the  index  shall  furnish  constructive  notice.  No  doubt 
our  Legislature  might  have  made  the  same  provision  in 
regard  to  our  registry  act;  but,  in  the  absence  of  such  a 
provision,  I  conclude  that  the  filing  and  recording  furnish 
such  notice;  and  this  view  is  sustained  in  all  the  States  that 
have  registry  acts  similar  to  ours. 

In  the  case  of  Bisliop  v.  Schneider  (46  Mo.),  the  Supreme 
Court  of  Missouri,  in  passing  upon  the  identical  question 
presented  in  this  case,  and  on  a  statute  very  much  like  ours. 
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Judge  Wagner  delivering  the  opinion  of  the  court,  says: 
*'  In  my  opinion  the  proper  office  of  the  index  is  what  its 
name  imports,  to  point  to  the  record;  but  that  it  forms  and 
constitutes  no  part  of  the  record.  The  statute  states,  with- 
out reserve  or  qualification,  that  when  an  instrument  is 
filed  with  the  recorder,  and  transcribed  on  the  record,  it 
shall  be  considered  as  recorded  from  the  time  it  is  delivered. 
From  that  time  forth  it  is  constructive  notice  of  what  was 
actually  copied.  A  subsequent  section,  for  the  purpose  of 
facilitating  research,  besides  recording,  devolves  a  separate, 
distinct,  and  independent  duty  upon  the  recorder,  and  in 
the  event  of  non-compliance  with  that  duty  the  party  in- 
jured has  his  redress.  The  purchaser,  or  grantee,  when  he 
has  delivered  his  deed,  and  seen  that  it  is  correctly  copied, 
has  done  all  the  law  requires  of  him  for  his  protection;  and  if 
any  other  person  is  injured  by  the  fault  of  the  recorder  in 
not  making  the  proper  index,  he  must  pursue  his  remedy 
against  that  officer  for  the  injury."  And  to  the  same  effect 
are  the  cases  in  24  Vermont,  338;  16  111.  450;  16  Ohio,  548; 
and  28  Texas,  605. 

In  accordance  with  these  views,  the  decree  of  the  court 
below  will  be  reversed. 

Mr.  Justice  McAbthub  dissented. 


E.  D.  HUME  ET  AL.,  Respondents,  v.  JOHN  H.  NORMS, 

Appellant. 

Shebiff — Definition  of.— The  word  "sheriflT,**  in  $  110,  Subd.  1,  of  the 
Giyil  Code,  is  a  generic  term,  and  comprehends  constable,  whose  duties 
are  of  a  like  nature. 

Constable — Dutt  of,  whebe  Subetibs  in  a  Civil  Action  bubbendeb  theib 
Fbincipal. — ^Where  a  constable  executes  a  writ  of  arrest,  in  a  civil 
action,  and  the  sureties  subsequently  deliver  the  party  back  into  his 
custody,  it  is  his  duty  to  acknowledge  the  return  of  the  party  by  cer- 
tificate indorsed  upon  a  certified  copy  of  the  undertaking  of  bail. 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Caplea  &  MuUcey,  for  Appellant. 
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F.  jB.  Strong,  for  Respondents. 

By  the  Court,  MoArthub,  J. : 

Shaeffer  was  arrested  upon  a  civil  process,  issued  out  of 
a  Justice's  Court,  in  an  action  in  which  one  Paddock  was 
plaintiff,  and  he  (S.)  defendant.  The  process  was  executed 
by  Norris,  who  was  constable  in  the  precinct  in  which  the 
action  was  brought.  Subsequently,  Shaeffer  gave  the  neces- 
sary undertaking,  for  release  from  custody,  with  Hume  and 
Herman  as  sureties.  Afterwards,  the  sureties,  desiring  to 
surrender  S.,  caused  a  certified  copy  of  the  undertaking  of 
bail  to  be  delivered  to  Norris,  and  gave  into  his  care  and 
keeping  the  body  of  said  S.,  and  then  and  there  demanded 
that  he  should  acknowledge  such  surrender  by  certificate  in 
writing,  upon  the  certified  copy  of  the  undertaking.  This, 
Norris  refused  to  do.  The  court  below,  upon  the  petition 
of  the  respondents,  and  after  a  hearing,  ordered  a  peremp- 
tory mandamus  to  issue  to  appellant  to  make  such  certificate, 
and  this  is  charged  as  error.  We  are  of  opinion  that  it  is 
not  error.  By  g  12  of  the  Justices'  Code,  the  provisional 
remedies  of  arrest,  attachment,  and  delivery  of  personal 
property,  are  extended  to  the  Justices'  Courts.  Writs 
issued  out  of  those  courts  are  allowed  to  be  served  by  the 
constable;  in  fact,  he  is  the  executive  officer  of  the  said 
courts.    (Mis.  Laws,  ch.  42,  g§  36,  37;  Jus.  Code,  §g  9, 13.) 

Norris  executed  this  writ,  and  accepted  Shaeffer  after  he 
was  surrendered,  but  refused  the  certificate ;  and  the  argu- 
ment to  sustain  such  refusal  is  based  upon  g  110  of  the  Code 
of  Civil  Procedure,  which  provides  in  subdivision  1  that  ''a 
certified  copy  of  the  undertaking  of  bail  shall  be  delivered 
to  the  sheriff,"  etc.  The  sheriff  being  the  only  officer  desig- 
nated, it  is  contended  that  therefore  to  him  alone  can  a  sur- 
render be  made.  Such  a  construction  would,  in  effect,  pre- 
vent the  jurisdiction  of  the  Justices'  Courts  extending  to 
the  matters  enumerated  in  g  12,  above  referred  to,  for  we 
find  that  in  those  sections  of  the  Code  pointing  out  the 
methods  by  which  the  benefits  of  the  provisional  remedies, 
above  mentioned,  are  procured,  acts  are  required  to  be  per- 
formed by  the  sheriff  and  the  clerk.    Justices'  Courts  have 
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no  sncli  officer  as  clerk;  and  if  no  one  but  a  clerk  can  issue 
writs  in  the  provisional  remedies,  then  justices  of  the  peace 
cannot  exert  their  jurisdiction  in  those  matters.  The  true 
rule  is,  that  when,  in  an  action  in  the  Justices*  Court,  a 
party  desires  to  resort  to  any  of  the  provisional  remedies 
above  named,  the  justice  should  perform,  as  nearly  as  may 
be,  all  those  acts  that  are  required  to  be  performed  by  the 
clerk  in  like  cases  in  courts  of  record;  and  the  constable,  if 
the  writ  is  put  in  his  hands,  should  perform  all  those  acts 
that  are  required  to  be  performed  by  the  sheriff.  In  that 
manner  alone  can  the  jurisdiction  of  the  Justice's  Court  be 
fully  and  adequately  extended  under  g  12.  The  word  ''sher- 
iff," in  §110,  subdivision  1,  must  be  held  to  be  a  generic 
term.  In  WincheU  v.  Pond  (19  Vermont,  198),  the  court, 
in  passing  upon  a  statute  which  provided  that  "no  sheriff 
or  deputy  sheriff  shall  be  allowed  to  make  any  writ,  decla- 
ration,'' etc.,  held  the  word  "sheriff"  to  be  a  generic  term, 
and  to  comprehend  the  entire  class  of  executive  officers,  in- 
cluding constables,  whose  duties  are  of  a  like  nature.  And 
such  is  our  view  of  the  word  in  the  section  under  consider- 
ation. 

The  writ  under  which  Shaeffer  was  arrested  was  put  into 
the  hands  of  constable  Norris.  He  executed  it.  To  him 
Shaeffer  was  surrendered,  and  it  was  his  duty  to  acknowl- 
edge such  surrender  by  a  certificate  in  writing  upon  the 
certified  copy  of  the  undertaking  of  bail  presented  by  the 
sureties. 

Judgment  affirmed. 

MAHALA  WILSON,  Appellant,  v.  FKANK  MADDOCK 
AND  H.  A.  KATHAU,  Eespondents. 

Etzdbnox — CoiocoN  Beputatiom.— Under  Snbd.  12,  $766,  of  the  Code  of 
Civil  Procedure,  common  repntation  is  admissible  in  evidence  to  prove 
the  ownership  of  property  in  dispute,  and  this  statute  changes  the  gen- 
eral rule  in  this  respect. 

Idem — Opikzon  of  Witness  not  Admissible. — A  question  f which  caUs  for 
the  opinion  of  the  witness  as  to  whom  common  reputation  ascribes  the 
ownership  of  property,  is  not  admissible. 


Appeal  from  Umatilla  County. 
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W.  W.  Thayer,  for  Appellant. 
James  H.  Slater,  for  Bespondents. 

By  the  Court,  Shattuck,  J. : 

The  only  ground  of  error  assigned  and  insisted  on  in  this 
case,  is  the  refusal  of  the  court  below  to  allow  the  plaintiff's 
counsel  to  ask  of  the  witness  Scott  the  following  question, 
to  wit:  "Do  you  know  who  is  the  owner  of  the  property 
described  in  the  complaint,  according  to  common  reputa- 
tion?" 

The  issue  on  trial  between  the  appellant  and  the  respond- 
ent was  as  to  the  ownership  of  certain  personal  property, 
and  the  proposal  to  put  this  question  assumes  that  owner- 
ship of  property  may  be  proved  by  common  reputation. 

The  objection  to  the  question  is  twofold:  that  the  evi- 
dence called  for  is  incompetent,  and  that  the  question  is 
not  in  proper  form,  even  if  common  reputation  could  be 
received  as  evidence  of  ownership. 

We  hold  that  common  reputation  cannot  be  received  as 
evidence  of  title  to  property,  unless  it  be  authorized  by 
express  provisions  of  the  statute,  or  unless  the  case  is  one 
within  the  exceptions  to  the  general  rule.  It  has  been  long 
held  that  common  or  general  reputation  may  be  received 
concerning  a  matter  in  which  the  public  have  an  interest, 
or  which  directly  concerns  and  affects  the  mass  of  the 
people  of  a  town  or  locality.  This  case  is  one  merely  per- 
sonal and  of  a  private  nature,  concerning  which  the  parties 
alone  can  be  presumed  to  be  informed  or  have  any  accurate 
knowledge.  Consequently,  common  reputation  could  not, 
by  the  general  rule,  be  received  to  show  title  in  this  case. 
(1  Greenleaf  on  Ev.,  §§  127,  131.) 

Our  statute,  however,  in  the  Criminal  Code,  g  652,  has 
declared  common  fame  to  be  competent  evidence  in  case  of 
indictment  for  keeping  a  brothel,  and  that  provision  of  the 
statute  has  been  applied  without  question  in  that  class  of 
cases,  ever  since  its  enactment.  There  can  be  no  doubt 
that  the  Legislature  had  the  power  to  enact  it.  It  is  said  to 
have  been  a  rule  of  the  Boman  law,  that  common  reputa- 
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tion  in  all  cases  might  be  received  as  evidence.  (1  Green- 
leaf  on  Ev.,  note  5  to  g  128.)  The  Legislature  of  this 
State  might,  if  they  deemed  it  expedient,  make  such  to  be 
the  rule  here.  We  think  they  have  done  so  by  Subd.  12, 
2  766,  of  the  Civil  Code,  which  provides  among  disputable 
presumptions,  satisfactory  unless  overcome,  ^' that  a  person 
is"  (presumed)  *'  the  owner  of  property  from  exercising  acts 
of  ownership  over  it,  or  from  common  reputation  of  his 
ownership."  By  this  provision  common  reputation  is  placed 
on  an  equal  footing  with  possession,  as  furnishing  a  pre- 
sumption of  ownership,  and  for  this  reason,  as  to  the  gen- 
eral competency  of  the  evidence,  we  think  the  objection  to 
its  introduction  should  have  been  overruled. 

The  form  of  the  question  was,  however,  objectionable, 
and  it  was  not  error  to  refuse  to  allow  an  answer  to  be 
given.  The  question  does  not  ask  for  the  common  reputa- 
tion of  ownership,  but  for  the  opinion  or  inference  of  the 
witness.  The  proper  fact  to  be  proven  was  merely  the 
common  reputation.  Of  this  alone  the  witness  was  com- 
petent to  testify.  The  inference  or  presumption  to  be 
drawn  from  that  fact  was  matter  for  the  jury.   , 

The  judgment  below  is  affirmed. 


JOSEPH  KNOTT,  Respondent,  v.  T.  C.  SHAW,  Shebiff 
OP  THE  County  of  Marion  et  al.,  Appellants. 

JUDOMEMT  LUDN— PbOPKBTT  WHEN  BOLD  LlABLE  FOB  IN    InYSBSB  ObDEB    OF 

Saue. — The  statute  gives  to  the  State  a  lien  upon  all  the  property,  real 
and  personal,  of  a  criminal  from  the  time  of  the  commission  of  the 
crime.  When  such  property  has  been  sold,  either  by  the  party  convicted 
or  by  his  executor  or  administrator,  it  is  chargeable  with  the  incumbrance 
in  the  inverse  order  of  its  alienation, — that  is  to  say,  the  property  last 
sold  is  to  be  first  charged. 

Appeal  from  Marion  County. 

On  the  13th  day  of  August,  1873,  A.  H.  Whitley  and 
Susan,  his  wife,  for  a  valuable  consideration,  conveyed  lot 
8,  in  block  50,  in  the  city  of  Salem,  to  one  Ramsey.  On 
the  27th  of  the  same  month  liamsey,  for  a  valuable  consid- 
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oration,  conveyed  said  lot  8  to  said  Susan  Whitley,  by 
whom  it  was  for  a  valuable  consideration  conveyed,  on  the 
4th  of  February,  1875,  to  the  plaintiff. 

Prior  to  this  first  conveyance,  and  at  the  June  term  of  the 
Circuit  Court,  for  Marion  County,  said  A.  H.  Whitley  was 
convicted  of  the  crime  of  assault  with  intent  to  kill,  com- 
mitted upon  one  Glaze,  and  judgment  of  imprisonment  for 
one  year  in  the  penitentiary  and  for  costs  and  disburse- 
ments, amounting  to  11850.40,  was  rendered  against  him. 
The  judgment  for  costs  and  disbursements  was  entered  in 
the  lien  docket  for  Marion  County  on  the  5th  of  July,  1873, 
and  in  the  lien  docket  for  Polk  County  on  the  4th  day  of 
September,  1873. 

On  the  6th  of  October,  1873,  said  Whitley  was  killed  by 
Glaze,  and  on  the  17th  of  the  same  month,  Susan  Whitley 
was  appointed  sole  executrix  of  his  will,  and  so  continued 
until  July  27,  1875. 

On  the  16th  and  on  the  18th  days  of  September,  1873,  A.  H. 
Whitley  made  conveyances  of  distinct  parcels  of  land  to  one 
J.  W.  Smith.  Smith  having  died  subsequently,  his  widow, 
who  is  the  administratrix  of  his  estate,  and  his  minor  heirs 
are  made  parties  herein.  On  the  20th  of  June,  1874, 
Susan  Whitley,  as  executrix,  in  pursuance  of  an  order  of 
sale  by  the  County  Court  of  Marion  County,  sold  a  large 
quantity  of  land  belonging  to  the  estate  of  said  A.  H. 
Whitley,  to  different  persons,  and  realized  therefrom  the 
aggregate  sum  of  about  eighteen  thousand  dollars. 

On  the  15th  of  March,  1875,  an  execution  issued  out  of 
the  Circuit  Coiirt  for  Marion  County,  against  A.  H.  Whitley 
and  in  favor  of  the  State,  for  11850.40,  costs  and  disburse- 
ments in  the  criminal  action,  and  was  placed  in  the  hands 
of  the  defendant  Shaw,  who  was  sheriff,  who  made  levy 
'  thereunder  on  said  lot  8  and  advertised  the  same  for  sale. 
Plaintiff  sued  for  an  injunction  to  restrain  the  sale.  The 
defendants  interposed  a  demurrer,  which  was  overruled  by 
the  court  and  an  order  made  that  the  lands  sold  by  Whitley 
in  his  lifetime,  after  the  commission  of  the  crime  for 
which  he  was  convicted,  are  liable  for  the  payment  of  said 
judgment  in  the  inverse  order  of  their  sale. 

From  this  ruling  and  judgment  the  defendants  appealed. 
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Opinion  of  the  Court — Burnett,  J. 

John  Kdsay,  for  Appellant. 

U.  C.  Bronaugh,  for  Bespondent. 

By  the  Court,  Burnett,  J. : 

The  first  question  presented  by  this  appeal  is,  was  all  the 
land  owned  by  Whitley  at  the  time  he  committed  the  crime 
referred  to  in  the  complaint,  to  wit,  in  November,  1872, 
covered  by  the  lien  of  the  judgment  of  conviction,  and  for 
costs  and  disbursements  against  him,  rendered  by  the  Cir- 
cuit Court  for  Marion  County  at  the  June  term,  1873  ?  We 
think  it  was,  since  the  statute  by  express  terms  gives  the 
State  a  lien  upon  all  the  property,  real  and  personal,  of  the 
criminal,  from  the  time  of  the  commission  of  the  offense. 
(Crim.  Code,  §  763.) 

The  next  question  is,  was  that  lien  discharged  from  any 
part  of  the  land  by  the  sale  made  by  the  executrix  ?  We 
think  not.  The  only  effect  Whitley's  death  had  upon  the 
lien  of  the  State  was  to  prevent  an  execution  from  being 
issued  to  enforce  it,  within  six  months  of  the  granting  of 
letters  testamentary  upon  his  estate,  unless  leave  should  be 
obtained  from  the  County  Court  or  Judge.  (Civil  Code, 
g  278.) 

This  case  does  not  fall  within  g  1153  of  the  Code.  The 
holder  of  the  judgment  is  not  compelled  to  present  his 
claim,  established  by  the  judgment  to  the  executor  for  al- 
lowance.    (Civil  Code,  g  1104.)   * 

Since  it  nowhere  appears  that  the  judgment  of  the  State 
against  Whitley  was  ever  presented  to  Whitley's  executrix 
for  allowance,  or  that  the  County  Court  made  an  order  to 
sell  any  of  Whitley's  property  subject  to  the  lien  of  the 
State,  for  the  purpose  of  paying  off  this  debt,  there  is  no 
ground  for  saying  that  it  was  ever  discharged  from  this  lien. 

The  next  question  is,  admitting  that  all  of  Whitley's  land 
was  subject  to  this  lien,  can  the  State  select  any  portion 
thereof,  in  its  discretion,  upon  which  to  levy?  We  think 
not.  In  several  cases  the  principle  has  been  recognized 
that  where  a  creditor  has  a  right  to  two  funds  for  the  satis- 
faction of  his  debt,  the  parly  who  has  a  subsequent  claim 
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upon  one  fund  may  compel  him  to  exhaust  the  other  fund 
before  he  resorts  to  that  in  relation  to  which  such  subse- 
quent claim  exists.     (19  Johns.  486.) 

We  think  that  when  the  judgment  creditor  disposes  of 
part  of  the  land  held  by  the  judgment,  the  purchaser  has 
an  equitable  right  to  have  the  judgment  discharged  out  of 
the  residue  of  the  property;  and  that,  as  to  successive  pur- 
chasers, their  lands  are  chargeable  with  the  incumbrance  in 
the  inverse  order  of  alienation, — that  is,  the  lands  of  the 
last  purchaser  are  to  be  first  charged.  The  authorities  are 
conflicting  upon  this  question,  but  we  think  where  the  equi- 
ties are  equal,  he  who  is  prior  in  time  must  be  preferred. 

If  all  the  persons  who  have  purchased  land  of  Whitley 
or  his  executrix  since  the  lien  in  question  attached,  had 
been  made  parties  to  this  suit,  there  would  be  no  difficulty 
in  directing  what  lands  should  be  first  levied  upon  by  the 
sheriff;  but  this  Court  can  make  no  decree  that  would  be 
binding  on  those  persons  who  purchased  at  the  sale  of  the 
executrix,  as  they  are  not  made  parties  to  this  suit;  and 
since  it  appears  that,  as  between  the  purchasers  of  the  land 
purchased  by  Knott  and  that  purchased  by  Smith,  the  lat- 
ter should  be  first  subject  to  the  execution  of  the  lien  in 
this  case,  the  decree  of  the  court  below  so  directing  will 
be  affirmed,  and  the  widow  of  Smith,  and  his  heirs,  and  the 
subsequent  purchasers  left  to  settle  between  themselves  the 
equities,  according  to  the  rule  herein  laid  down. 


A.  H.  JOHNSON,  Appellant,  v.  S.  N.  ABBIGONI, 

Respondent. 

Indobsxb — LiABiLiTT  OF,  ON  SUBSEQUENT  Pbohibe. — An  iDdorser,  discharged 
by  the  laches  of  the  holder  of  a  Dote,  may  become  liable  to  pay  it  by  a 
snbReqnent  promise  'with  full  knowledge  of  the  fact  that  he  had  been 
discharged. 

Appeal  from  Clatsop  County. 

The  facts  stated  in  the  complaint  are  as  follows : 
That  on  January  29,  1867,  at  the  city  of  Portland,  in  the 
State  of  Oregon,  L.  L.  Blake,  who  at  that  time  resided  in 
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Oregon,  made  and  delivered  to  the  defendant,  S.  N.  Arri- 
goni, a  certain  promissory  note,  a  copy  of  which  is  set  oat 
in  complaint  as  follows: 

'<  $950.  PoBTLAMD,  OsKOON,  Jan.  29,  1867. 

"For  value  received,  on  demand,  I  promise  to  pay  S.  N. 
Arrigoni,  or  order,  the  sum  of  nine^ hundred  and  fifty  (950) 
dollars  in  United  States  gold  coin. 

(Signed)  **L.  L.  Blake, 

"S.  N.  Abbigoni." 

That  on  the  27th  day  of  May,  1867,  the  defendant  sold 
and  delivered  the  said  note  to  the  plaintiiBf,  and  transferred 
the  same  by  writing  his  name  on  the  face  of  the  note  under 
the  name  of  the  maker;  that  at  the  time  of  such  transfer,  it 
was  agreed  between  tlie  plaintiff  and  the  defendant,  that  the 
defendant's  responsibility  to  the  plaintiff,  on  this  note, 
should  be  deferred,  and  that  no  recourse  on  said  note  should 
be  had  against  him  until  January,  1868,  and  a  memorandum 
of  said  agreement  was  then  and  there  indorsed  upon  said 
promissory  note. 

That  prior  to  the  31st  day  of  December,  1867,  the  said 
L.  L.  Blake  left  said  State  of  Oregon,  for  some  place  un- 
known to  plaintiff,  and  on  and  after  said  last-named  date, 
plaintiff  has  not,  although  he  has  made  diligent  search  and 
inquiry,  been  able  to  find  him,  so  that  he  might  present  the 
note  to  him,  the  said  L.  L.  Blake,  for  payment;  of  all  of 
which,  the  said  defendant,  then  and  there,  had  notice,  and 
the  said  defendant,  on  January  1,  1868,  and  on  divefs  days 
thereafter,  at  the  city  of  Portland,  and  elsewhere,  promised 
plaintiff  to  pay  him,  plaintiff,  the  sum  of  money  due  on  said 
promissory  note;  each  of  which  said  several  'promises  de- 
fendant has  hitherto  failed  to  keep  and  perform. 

There  i3  an  averment  that  the  plaintiff  is  the  owner  and 
holder  of  the  note,  and  that  the  amount  due  thereon  is 
$1600,  for  which '  sum  plaintiff  prays  judgment  in  gold 
coin. 

The  defendant  filed  a  demurrer  to  this  complaint: 

''That  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendant,  for  the  following  reasons: 

**  First.  The  allegations  of  notice  in  said  complaint  are  in- 
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suffioient  in  law  to  charge  defendant  with  any  liability  to  pay 
said  note»  or  any  part  thereof. 

"  Second.  It  is  not  alleged,  in  or  by  said  complaint,  that 
the  agreement  between  the  plaintiiBf  and  the  defendant,  at 
the  time  of  the  sale  and  transfer  of  said  note  by  defendant  to 
plaintiff,  was  reduced  to  writing  or  signed  by  plaintiff  and 
defendant,  or  either  of  them,  or  that  the  memorandum, 
alleged  to  have  been  indorsed  on  said  note,  was  made  at 
defendant's  request,  or  was  signed  by  any  one. 

'*  Third.  The  promises,  alleged  in  complaint  to  have  been 
made  in  January,  1868,  and  since,  are  insufficient  in 
law  to  enable  plaintiff  to  maintain  his  said  action  against 
defendant. 

"  Fourth.  The  complaint  of  plaintiff  shows  that  this  action 
has  not  been  commenced  within  six  years  next  after  the 
cause  of  action  first  accrued  upon  the  contract,  or  note  set 
forth  in  plaintiff's  complaint." 

The  demurrer  was  sustained  and  judgment  rendered 
against  the  plaintiff,  who  now  appeals. 

William  Strong  and  John  B.  Waldo^  for  Appellant. 

W.  H.  Effinger  and  W.  W.  Upton,  for  Respondent. 

By  the  Court,  Prim,  J. : 

The  fourth  specification,  contained  in  the  demurrer  to 
the  complaint,  is  that  it  appears  on  the  face  of  the  com- 
plaint that  the  action  was  not  commenced  within  six  years 
next  after  the  cause  of  action,  upon  the  contract  set  out,  first 
arose. 

In  order  to  determine  whether  this  objection  or  specifica- 
tion is  well  taken,  it  becomes  necessary  to  ascertain  the 
relation  of  defendant  to  the  note  as  well  as  the  time  when 
the  cause  of  action  accrued  to  plaintiff  against  the  de- 
fendant. 

The  complaint  seems  to  be  based  Upon  the  theory  that 
defendant  Arrigoni  signed  the  note  as  an  indorser,  and 
undertook  to  become  liable  to  the  plaintiff  in  that  capacity; 
and  we  have  concluded  that  he  should  be  so  treated  in 
order  to  decide  upon  his  liability. 
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The  note  was  executed  January  29,  1867,  and  was  made 
payable  on  demand  to  S.  N.  Arrigoni,  or  order.  On  May 
27,  1867,  nearly  four  months  after  its  execution,  Arrigoni 
transferred  the  note  to  plaintiff  by  writing  his  name  on  its 
face  under  the  name  of  the  maker. 

It  is  usual  for  an  indorser  to  put  his  name  upon  the 
back  of  a  note  when  he  wishes  to  assume  the  position  of 
indorser  thereon;  yet  it  is  immaterial  where  he  puts  it;  all 
that  is  necessary  is  that  he  put  his  name  somewhere  on  the 
note  with  the  intention  of  making  a  present  transfer  of  it. 
This  note  was  payable  to  his  order,  and  he  could  make  that 
order  as  well  upon  the  face  as  upon  the  back  of  the  note. 
(Story  on  Prom.  Notes,  g  121;  Edwards  on  Bills  and  Prom. 
Notes,  267.) 

It  is  well  settled  that  an  indorser  may  limit  or  qualify 
his  responsibility  at  the  time  of  making  the  indorsement; 
and  in  this  case  it  appears  that  Arrigoni  undertook  to  do 
so.     (Edwards  on  Bills  and  Notes,  282,  283.) 

It  is  alleged,  in  the  complaint,  that  it  was  agreed  between 
plaintiff  and  defendant  that  the  responsibility  of  defendant 
on  this  note  should  be  deferred,  and  no  recourse  on  said 
note  should  be  had  against  him  until  January,  1868,  and 
that  a  memorandum  of  said  agreement  was  then  and  there 
indorsed  upon  said  note.  These  facts  are  admitted  by  the 
demurrer  to  be  true,  and  cannot  be  disputed  in  this  stage 
of  the  case.  Every  indorsement  upon  a  note  is  a  new  con- 
tract, and  can  be  executed  as  other  contracts.  (Edwards 
on  Bills  and  Prom.  Notes,  263.) 

The  facts  alleged  in  the  complaint  show  a  contract  be- 
tween plaintiff  and  defendant  having  the  same  legal  effect 
as  if  it  had  been  written  out  in  full  as  follows:  *'  I  hereby 
transfer  to  A.  H.  Johnson  or  order,  this  note,  without 
recourse  upon  me,  until  January,  1868."  Signed  *'S.  N. 
Arrigoni,"  and  dated  *'May  27,  1867." 

Arrigoni,  in  indorsing  the  note,  took  the  precaution  to 
defer  his  liability  to  pay,  in  case  it  should  be  dishonored, 
until  January,  1868.  Since  it  was  a  note  payable  on 
demand,  he  was  liable  to  be  called  upon  immediately,  if 
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the  maker  should  fail  to  pay,  unless  provision  should  be 
made  against  it  at  the  time  of  indorsement. 

Entertaining  the  view  herein  expressed  of  the  contract, 
we  think  the  plaintiff's  right  of  action  against  defendant  did 
not  accrue  until  January,  1868,  and  therefore  was  not 
barred  in  December,  1873. 

Having  reached  the  conclusion  that  the  defendant  occu- 
pied the  position  of  an  indorser,  and  assumed  the  liability 
of  such,  he  was  entitled  to  due  demand  and  notice  before 
his  liability  to  pay  the  note  could  be  made  absolute.  The 
note  being  due  on  demand,  it  was  the  duty  of  the  holder  to 
present  it  for  payment  within  a  reasonable  time;  and  what  is 
a  reasonable  time,  is  a  question  of  law  for  the  court,  to  be 
decided  on  the  facts  of  each  particular  case.  In  this  case, 
it  appears  that  no  effort  was  made  to  find  Blake,  the  maker 
of  the  note,  in  order  to  present  it  for  payment  until  the 
31st  of  December,  1867,  which  was  more  than  seven  months 
after  the  time  when  Arrigoni  indorsed  the  note.  This,  we 
apprehend,  would  be  held  to  be  an  unreasonable  delay, 
under  all  the  authorities. 

It  is  admitted  by  counsel  for  plaintiff  that  no  demand  on 
Blake  is  alleged;  but  it  is  claimed,  that  a  state  of  facts 
have  been  alleged  sufficient  to  excuse  a  want  of  demand  or 
take  the  place  of  such  allegation.  These  facts  are,  ''that, 
at  the  time  of  the  making  of  said  promissory  note,  the  said 
Blake  was  residing  in  the  State  of  Oregon;  that  pirior  to  the 
31st  day  of  December,  1867,  the  said  Blake  left  said  State 
for  some  place  unknown  to  the  plaintiff,  and  that,  on  or 
after  said  last-named  date,  plaintiff  has  not,  although  he 
has  made  diligent  search  and  inquiry,  been  able  to  find  him, 
so  that  he  might  present  said  note  to  him  for  payment;  of 
all  of  which  the  said  defendant  then  and  there  had  notice ; 
and  the  said  defendant,  on  the  Ist  day  of  January,  1868,  and 
on  divers  other  days  thereafter,  at  the  city  of  Portland  and 
elsewhere,  promised  to  pay  plaintiff  the  sum  of  money  due 
on  said  note." 

Thus  it  will  be  seen  that  it  is  alleged  in  the  complaint 
that  defendant  made  a  subsequent  promise  to  pay  said  note, 
after  having  notice  of  the  laches  of  plaintiff  in  failing  to  make 
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an  effort  to  present  the  note  for  payment  within  a  reason- 
able time. 

A  subsequent  promise  to  pay,  after  full  knowledge  of 
such  laches  on  the  part  of  the  holder  as  would  operate  to 
discharge  an  indorser,  all  the  authorities  hold  is  sufficient 
to  render  him  liable  to  pay  the  note.  In  discussing  this 
proposition,  Mr.  Edwards,  in  his  work  on  Bills  and  Promis- 
sory Notes,  says:  "When  the  fact  appears  that  there  has 
been  laches  on  the  part  of  the  holder,  a  subsequent  prom- 
ise by  the  indorser  to  pay  the  bill  will  not  render  him  liable 
unless  it  also  appears  that  the  promise  was  made  with  full 
knowledge  of  the  fact  that  he  had  been  discharged  by  the 
laches  of  the  holder.  But,  on  proof  of  a  promise  by  the  in- 
dorser, with  knowledge  that  he  was  not  liable  on  the  bill,  the 
holder  may  recover;  not,  however,  on  the  ground  that  the  in- 
dorser is  bound  by  the  promise  as  a  matter  of  contract,  for  it 
wants  consideration,  but  on  the  ground  that  a  promise 
amounts  to  a  waiver  of  the  objection  that  the  proper  steps 
have  not  been  taken  to  charge  the  indorser."  He  further 
says:  "By  this  it  is  not  meant  that  it  must  appear  that  the 
drawer  or  indorser  knew  the  law  of  the  case  when  he  made 
the  promise.  It  is  enough  if  the  promise  is  made  with 
knowledge  of  the  facts;  for  he  cannot  defend  himself  upon 
the  ground  of  his  ignorance  of  the  law  when  he  made  the 
promise." 

In  the  complaint,  the  facts  showing  laches  on  the  part  of 
the  holder  are  clearly  alleged,  and  that  defendant,  after 
having  notice  of  such  facts,  made  a  subsequent  promise  to 
pay,  which  we  think  renders  him  liable. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
court  below  for  further  proceedings. 
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STATE  OF  OBEGON,  Respondent,  v.  DANIEL  DOTY, 

Appellant. 

A88AT7I.T    'WITH    InTENT    TO    KlLL  —  InDIOTMSNT  —  WhAT  OBJECTIONS  TO  ABB 

Waived  by  Failubb  to  dehttb. — An  indictment  charging  an  assault  with 
intent  to  kill,  which  follows  the  language  of  the  statute  and  omits  to 
state  the  acts  constituting  the  offense,  is  sufficient  where  no  objection  is 
made  to  it  until  after  yerdict;  but  if  demurred  to,  such  indictment  is 
insufficient. 

Idem. — ^AU  objections  to  the  sufficiency  of  an  indictment  which  appear  upon 
its  face,  except  the  first  and  fourth  grounds  specified  in  $  123  of  the 
Criminal  Code,  are  waived  by  a  failure  to  demur.  State  of  Oregon  v. 
Dougherty  e<a/.,  (4  Or.  200),  and  State  of  Oregon  y.  Bruce,  (ante,  68,) 
cited  and  approved. 

Idem — Evidemcb. — A  defendant  on  trial  for  an  assault  with  intent  to  kill, 
will  not  be  permitted  to  show  in  his  justification  that,  prior  to  the  afTray, 
he  made  complaint  before  a  peace  officer  charging  the  assaulted  party 
with  haying  threatened  his  life,  and  asking  to  have  him  bound  over  to 
keep  the  peace. 

Appeal  from  Jackson  County. 

At  the  November  term,  1875,  of  the  Circuit  Court  for 
Jackson  County,  Oregon,  Daniel  Doty  was  convicted  of  the 
crime  of  assault  with  intent  to  kill,  upon  an  indictment  of 
which  the  following  is  a  copy,  omitting  the  formal  parts : 

**  Daniel  Doty  is  accused  by  the  grand  jury  of  the  county 
of  Jackson  by  this  indictment,  of  the  crime  of  assault  with 
intent  to  kill,  committed  as  follows :  The  said  Daniel  Doty, 
on  the  18th  day  of  April,  1875,  in  the  county  of  Jackson, 
State  of  Oregon,  did  assault  Brooks  Johnson  with  intent  to 
kill  him,  the  said  Brooks  Johnson,  contrary,"  etc. 

No  demurrer  was  interposed,  and  the  defendant  pleaded 
'*not  guilty."  At  the  trial,  it  was  proved  that  at  the  time 
and  place  named  in  the  indictment,  there  was  an  afiray 
between  the  defendant,  on  the  one  side,  and  Brooks  John- 
son and  Thomas  W.  Johnson,  on  the  other,  in  which  the 
defendant  killed  Thomas  W.  Johnson,  and  wounded  Brooks 
Johnson.  The  defendant  offered  a  witness  to  prove  that 
prior  to  the  affray,  he  made  complaint  to  the  district  attor- 
ney charging  Thomas  W.  Johnson  with  having  made  threats 
against  his  life,  and  asking  to  have  him  bound  over  to  keep 
the  peace.    The  testimony  was  rejected  by  the  court.  After 
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verdict,  the  defendant  made  a  motion  in  arrest  of  judgment 
and  for  a  new  trial,  alleging,  among  other  specifications  of 
error,  that  the  indictment  was  defective,  and  that  the  court 
erred  in  excluding  the  evidence  above  mentioned.  The 
motion  was  overruled,  and  there  was  judgment  upon  the 
verdict.     The  defendant  appealed  to  this  Court. 

H,  K,  Eamia,  District  AUomey,  and  J.  F.  Waison,  for 
Bespondent. 

J.  D.  Fay  and  Thayer  &  Williams,  for  Appellant. 

By  the  Court,  Bonham,  C.  J. : 

The  bill  of  exceptions  in  this  case  discloses  the  fact  that 
numerous  objections  were  made  by  the  defendant  to  the 
proceedings  at  the  trial  in  the  court  below,  touching  the 
admission  of  testimony  offered  by  the  State  and  the  rejec- 
tion of  evidence  offered  by  the  defendant,  and  concerning 
instructions  given  by  the  court,  as  well  as  those  asked  for 
by  the  defendant,  which  were  refused.  We  shall  review 
here,  however,  only  those  objections  which  counsel  for 
appellant  have  presented  in  their  brief  and  argument  in 
this  Court,  believing,  from  a  careful  examination  of  th^bill 
of  exceptions,  that  none  of  the  numerous  other  objections 
are  well  taken. 

The  first  objection  urged  here  by  counsel  for  appellant 
is,  that  the  indictment  in  this  case  is  fatally  defective,  in  that 
it  does  not  state  facts  sufficient  to  constitute  a  crime.  It  is 
claimed  that  the  State  should  have  specified  in  this  indict- 
ment the  means  by  which,  and  the  manner  in  which,  the 
alleged  assault  was  committed,  naming  the  weapon  used,  if 
»ny,  so  that  the  defendant  might  be  intelligibly  informed 
of  *'the  nature  and  cause  of  the  accusation  against  him," 
and  be  thereby  enabled  to  prepare  for  his  defense.  In  sup- 
port of  this  position,  counsel  for  the  appellant  cite  State  of 
Oregon  v.  DovgJierty  et  al.,  decided  by  this  Court  at  its 
December  term,  1871  (4  Or.  200),  and  also  Bishop  on 
Criminal  Procedure,  §  77  and  note,  and  3  Sneed.  66. 

In  answer  to  this  proposition,  counsel  for  the  respondent 
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cite  the  decision  of  this  Court  in  State  of  Oregon  v.  Bruce 
(ante,  68);  26  Iowa,  467;  6  Cush.  365;  21  Ind.  441;  Whar- 
ton's Am.  Crim.  Law,  g  292;  44  Cal.  93. 

As  to  the  sufficiency  of  an  indictment  framed  in  manner 
and  form  like  the  one  in  this  case,  the  authorities  certainly 
are  not  uniform;  but  without  reviewing  the  cases  cited,  pio 
and  con^  from  the  courts  of  other  States  on  this  subject,  we 
desire  to  note  briefly  the  decision  of  this  Court  made  in 
State  V.  Dougherty  et  aZ.,  and  in  State  v.  Bruce,  and  consider 
the  question  of  the  sufficiency  of  this  indictment  with  ref- 
erence to  the  law,  as  it  is  construed  in  these  cases,  and  with 
reference  to  the  language  of  our  Criminal  Code  on  this 
subject. 

We  think  that  upon  a  careful  examination  of  the  two 
decisions  of  this  Court  above  cited,  they  will  be  found  to 
fully  harmonize  with  each  other,  as  well  as  with  the  provis- 
ions of  our  Constitution  and  laws  on  the  subject  of  criminal 
practice  in  this  State.  The  case  of  State  of  Oregon  v. 
Dougherty  et  aL,  decides  that  a  person  accused  of  crime  in 
this  State,  has  not  only  a  statutory  but  a  constitutional 
right  to  demand  before  he  is  placed  upon  his  trial  '^the 
nature  and  cause  of  the  accusation  against  him  "  (Code,  p. 
76;  g  11,  Bill  of  Eights);  also  to  have  submitted  to  him  by 
the  indictment  ''a  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  without  repeti- 
tion, and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended."  (Criminal  Code, 
g  69.)  In  Sta^  v.  Dougheiiy  et  aL,  the  indictment  was  held 
to  be  defective,  because  it  failed  to  describe  the  character 
of  the  lottery  which  the  defendants  were  charged  with 
setting  up,  so  as  to  enable  them  to  know  what  was  intended, 
and  to  be  prepared  for  their  defense  when  the  case  should 
be  called  for  trial.  In  other  words,  it  was  held  in  that  case 
that  the  indictment  was  subject  to  objection  on  the  second 
ground  of  demurrer,  as  prescribed  in  chapter  2  of  the  Crimi- 
nal Code,  to  wit:  ''That  it  does  not  substantially  conform 
to  the  requirements  of  chapter  8  of  this  Code."  But  in 
State  V.  Dougherty  et  aL,  the  defendants  raised  the  question 
as  to  the  sufficiency  of  the  indictment  at  the  proper  time 
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and  in  the  proper  manner,  by  demurrer.  But  in  this  case, 
as  also  in  the  case  of  Skile  of  Oregon  v.  Bruce,  no  demurrer 
was  interposed,  but  the  objection  to  the  iudictmentwasfor 
the  first  time  presented  on  motion  in  arrest  of  judgment. 
In  State  of  Oregon  v.  Bruce,  it  was  conceded  by  the  Court 
that  a  demurrer  to  the  indictment,  had  one  been  inter- 
posed, should  have  been  sustained,  on  the  ground  that  it 
did  not  substantially  conform  to  the  requirements  of  chap- 
ter 8  of  the  Code.  And  we  say  the  same  of  the  indictment 
in  the  present  case.  But  we  do  not  think  it  can  be  main- 
tained that  this  indictment  does  not  charge  a  crime  within 
the  meaning  of  subdivision  4  of  g  123  of  the  Criminal 
Code.  The  charge  is  in  the  language  of  the  statute,  and 
the  legal  signification  of  the  term  ^'assault  with  intent  to 
kill,"  implies  an  unlawful  and  felonious  attempt  to  take  the 
life  of  another. 

The  indictment  in  this  case,  to  have  been  perfect  and 
free  from  objection,  should  have  specified  the  weapon  or 
means  employed  in  making  the  assault  complained  of ;  but 
in  the  absence  of  a  demurrer  such  indictment  is  sufficient 
after  verdict.  It  should  be  understood,  because  our  stat- 
ute is  paramount  authority  on  that  subject,  that  three  of 
the  five  grounds  of  demurrer,  as  specified  in  g  123  of  the 
Criminal  Code,  are  waived  by  the  failure  to  demur,  if  the 
objection  appear  on  the  face  of  the  indictment.  And  we 
repeat  here  in  substance  what  we  said  in  the  case  of  State  v. 
Sruce,  that  to  hold  otherwise  would  be  to  do  violence  to  a 
plain  provision  of  the  statute,  and  to  impose  unnecessary 
additional  expense  and  labor  upon  the  State  in  the  prosecu- 
tion of  offenders,  and  would  in  many  cases,  by  the  resulting 
delays,  afford  to  the  guilty  means  of  escape  from  merited 
punishment  for  their  crimes. 

The  second  objection  urged  by  counsel  for  the  appellant 
/  is  to  the  effect  that  the  court  erred  in  refusing  to  admit  the 

testimony  of  H.  K.  Hanna,  District  Attorney,  called  on  the 
part  of  the  defendant  on  the  subject  indicated  by  the  follow- 
ing question:  ''State  whether  or  not  defendant  came  to  you 
about  two  weeks  before  the  affray  of  April  18,  1875,  and 
made  complaint  against  Thomas  W.  Johnson,  for  menacing 
and  threatening  him,  and  asked  that  proceedings  might  be 
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instituted  against  him  to  have  him  bonnd  over  to  keep  the 
peace  toward  the  defendant?"  The  evidence  suggested  by 
this  question,  it  is  claimed,  was  offered  by  appellant  for 
the  purpose  of  showing  that  .he  had  reason  to  believe,  and 
did  believe,  that  he  was  in  danger  of  great  bodily  harm  or 
the  loss  of  his  life  at  the  time  of  the  difficulty  complained 
of,  out  of  which  originated  the  charge  of  assault  with  intent 
to  kill.  Counsel  for  the  appellant  claim  that  this  evidence, 
if.it  had  been  admitted,  would  have  tended  to  show  that 
the  appellant  was  under  the  protection  of  the  rule  as  recog- 
nized in  Ooodall  v.  The  State  (1  Or.  333).  The  rule,  as 
laid  down  in  that  case,  is,  "that  if  they  (the  jury)  believed, 
from  the  evidence  in  the  case,  that  there  was  reasonable 
ground  for  Goodall  to  believe  his  life  in  danger,  or  that  he 
W8LS  in  danger  of  great  bodily  harm  from  the  deceased,  and 
that  such  danger  was  imminent,  and  he  did  so  believe,  and 
acting  on  such  belief  killed  the  deceased,  he  was  excusable, 
and  that  it  was  not  necessary  that  he  should  wait  until  an 
assault  was  actually  committed."  But  the  evidence  offered 
in  this  case  was  properly  rejected,  for  two  reasons :  First, 
no  reference  is  made,  in  the  question  asked  Mr.  Hanna,  to 
Brooks  Johnson,  the  assaulted  party  in  this  case,  but  it  was 
Thomas  W.  Johnson  whom  the  appellant  claims  he  wanted 
to  have  put  under  bonds  to  keep  the  peace,  because  he  was 
afraid  of  personal  violence  from  him.  In  the  second  place, 
we  think  that  the  evidence  offered  savors  too  much  of  decla- 
rations in  the  interest  of  the  party  making  them  to  be  admis- 
sible under  the  well-established  rules  of  evidence  on  that 
subject.  To  illustrate  the  effect  of  such  evidence,  suppose 
that  A.  should  go  to  B.,  a  peace  officer,  to-day,  and  declare 
that  G.  had  threatened  to  take  his  (A.'s)  life,  and  had  threat- 
ened to  shoot  him  on  sight  if  he  should  meet  him  again, 
and  should  ask  for  a  warrant  for  the  arrest  of  C,  which  for 
some  reason  should  be  refused,  and  no  further  inquiry  into 
the  truth  of  the  matter  should  be  made,  to-morrow  A.  shoots 
0.,  and  kills  him;  would  the  evidence  of  A.'s  declaration  to 
B.  be  admissible  on  the  trial  of  A.  for  the  murder  of  0.  ? 
We  think  not.  ' 

We  find  no  error  in  the  judgment  of  the  court  below.     It 
is  therefore  affirmed. 
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statement  of  Facts. 

WILLIAM  STEONG,  Administrator  of  the  Estate  of 
AMOET  HOLBEOOK,  Deceased,  Eespondent,  t;. 
WILLIAM  H.  BAENHAET,  Impleaded  with  others, 
Appellant. 

JuDOMENTB  OF  TBBBiTOBiAii  GouBTs.-^By  the  act  of  Jnne  4, 1859,  regulating 
*'  the  practice  of  the  Supreme  and  Circuit  Courts,"  the  judgments  of  the 
District  Courts  of  the  late  Territory  of  Oregon  were  transferred  to  the 
State  courts  for  the  proper  counties,  to  be  thereafter  enforced  as  judg- 
ments of  such  courts,  and  the  subsequent  repeal  of  that  act  did  not 
affect  the  fransfer. 

Statute  of  Limitationb. — The  proTisions  of  the  statute  of  this  State,  limit- 
ing the  period  within  which  an  action  may  be  brought  on  a  judgment, 
do  not  apply  to  a  proceeding  under  $  292  of  the  Civil  Code  for  the  en- 
forcement of  a  dormant  domestic  judgment.  The  case  of  Murch  v. 
Moore  (2  Or.  189),  cited  and  approved. 

Dormant  Juiximknt — How  Enfobced. — After  the  expiration  of  five  years 
from  the  rendition  of  a  judgment,  it  can  only  be  enforced  by  obtaining 
leave  to  issue  an  execution,  as  provided  by  $  292  of  the  Code. 

Appeal  from  Multnomah  Countv. 

On  the  28th  day  of  July,  1875,  the  plaintiff,  who  is  the 
respondent  here,  filed  his  nxotion  in  the  court  below, 
under  g  292  of  the  Civil  Code,  for  leave  to  issue  execution 
for  the  sum  of  $25,376.40,  upon  a  judgment  recovered  by 
Amory  Holbrook,  now  deceased,  against  William  H.  Barn- 
hart  and  others,  in  the  District  Court  of  the  Territory  of 
Oregon  for  the  County  of  Multnomah,  on  the  3d  day  of 
March,  1856.  William  H.  Barnhart,  who  was  the  only  de- 
fendant served,  interposed  a  demurrer  to  the  motion  on  the 
ground :  1st,  that  the  coart  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  motion;  2d,  that  the  motion  did  not  state 
facts  sufficient  to  constitute  a  cause  for  relief;  and  3d,  that 
the  plaintiff  had  not  moved  within  the  time  limited  by  the 
Code,  to  wit,  within  ten  years  from  the  rendition  of  the 
judgment.  The  court  overruled  the  demurrer,  and  made 
an  order  allowing  the  motion  of  the  plaintiff,  from  which 
ruling  and  order  the  defendant  appealed  to  this  Court. 

W,  W,  Thayer  aiid  William  Strong^  for  Bespondent. 

Simpson  and  Waldo,  for  Appellant. 
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By  the  Court,  Burnett,  J. : 

The  first  question  presented  by  this  appeal  is,  whether 
the  Circuit  Court  for  Multnomah  County  had  jurisdiction 
over  this  cause.  It  is  contended  by  counsel  for  the  appel- 
lant, that,  as  it  appears  that  the  judgment  in  question  was 
rendered  in  the  District  Court  of  the  Territory  of  Oregon, 
it  was  in  a  different  jurisdiction,  and  that  the  Circuit  Court 
of  the  State  has  no  authority  or  control  over  it  whatever. 

When  the  territorial  government  ceased  to  exist,  the 
State  government  became  its  legal  successor,  and  the  Cir- 
cuit Courts  of  the  State  the  successors  of  the  District 
Courts  of  the  territory;  and  certainly  the  organization  of  .a 
State  government  could  not  take  from  the  people  the  rights 
accruing  to  them  as  citizens  thereof  under  the  former  ter- 
ritorial government,  nor  make  their  exercise  depend  upon 
the  action  of  Congress  after  the  State  government  was 
formed  and  the  State  admitted  into  the  Union. 

When  the  State  was  "received  into  the  Union  on  an 
equal  footing  with  the  other  States  in  all  respects  what- 
ever," she  was  a  sovereign  in  all  matters  pertaining  to  the 
administration  of  her  domestic  affairs;  and  instead  of  the 
act  of  1859  of  the  first  legislature  that  met  under  the  Con- 
stitution beiBg  (as  was  claimed  by  counsel  for  appellant) 
"  a  rape  upon  the  territorial  courts,"  or  "  an  effort  to  de- 
flower them,"  it  was  simply  disposing  of  the  effects  of  one 
who  was  dead,  and  ready  for  sepulture;  the  territorial  gov- 
ernment having  been  deposed  by  those  who  had  originally 
caused  it  to  exist:  a  greater  power  than  Congress — the 
people — ^in  whom  the  elements  of  sovereignty  were  born. 

The  Constitution  of  the  State  provides.  Art.  8,  g  9,  that 
"  all  judicial  power,  authority  and  jurisdiction  not  vested 
by  this  Constitution,  or  by  laws  consistent  therewith,  exclu- 
sively in  some  other  court,  shall  belong  to  the  Circuit 
Courts,  and  they  shall  have  appellate  jurisdiction  and 
supervisory  control  over  the  County  Courts,  and  all  other 
inferior  courts,  officers  and  tribunals."  And  g  10,  Art.  18, 
is  as  follows: 

a 

"  All  property  and  rights  of  the  Territory  and  of  the  sev- 
VoL.  v.— 32 
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oral  counties,  subdiyisions  and  political  bodies  corporate  of 
or  in  the  Territory,  including  lines,  penalties,  forfeitures, 
debts  and  claims  of  whatsoever  nature,  and  recognizances, 
obligations  and  undertakings  to  or  for  the  use  of  the  Terri- 
tory, or  any  county,  political  corporation,  office,  or  other- 
wise to  or  for  the  public,  shall  inure  to  the  State,  or  remain 
to  the  county,  local  division,  corporation,  officer  or  public, 
as  if  the  change  of  government  had  not  been  made,  and 
private  rights  shall  not  be  affected  by  such  change." 

In  pursuance  of  this  authority,  and  to  carry  into  effect 
the  provisions  of  the  Constitution,  the  Legislature,  at  its 
first  session  under  the  State  government,  passed  the  act  of 
1859,  heretofore  referred  to,  §  3  of  which  reads  as  follows: 

*'AU  books,  records,  journals,  causes,  proceedings,  mat- 
ters, files  and  papers  being  or  pending  in,  or  returnable  to 
the  Supreme  Court  of  the  Territory  of  Oregon,  are  hereby 
transferred  to,  and  shall  be  kept,  perfected,  executed,  heard, 
and  disposed  of  by  the  Supreme  Court  of  the  State  of  Ore- 
gon, and  the  books,  records,  journals,  causes,  proceedings, 
files,  matters  and  papers  being  or  pending  in,  or  returnable 
to  the  District  Courts  of  the  Territory  of  Oregon,  are  hereby 
transferred,  and  shall  be  kept,  perfected,  executed,  heard, 
and  disposed  of  by  the  Circuit  Courts  of  the  State  of 
Oregon." 

It  is,  however,  contended  by  appellant's  counsel  that  this 
act  of  1859  was  repealed  by  the  general  repealing  act, 
which  took  effect  June  1,  1873,  and  that  this  proceeding 
should  have  been  instituted  during  the  time  the  law  of  1859 
was  in  force.  The  law  of  1859  certainly  had  the  effect  to 
transfer  the  records  and  papers  of  the  District  Courts  of 
the  Territory  into  the  Circuit  Courts  of  the  State.  The  lan- 
guage of  the  act  of  1859,  ''hereby  are  transferred  to," 
certainly  is  as  strong  as  it  could  well  be.  If,  then,  the 
Circuit  Court  for  Multnomah  County  obtained  possession 
and  control  of  this  judgment  by  the  act  of  1859,  we  must 
look  to  some  other  statute  for  authority  to  enforce  it,  and 
this  we  find  in  the  Act  passed  October  11,  1862,  providing 
for  enforcing  judgments  by  execution,  which  continues  sub- 
stantially the  law  as  it  stood  in  1854,  during  the  territorial 


Dec.  1875.]  Strong  v.  Babnhart.  499 

Opinion  of  the  Court — Bnrnett,  J. 

existence,  with  the  addition  of  the  sections  providing  for 
the  reviving  dormant  judgments.  TI9  last-mentioned  act 
is  the  one  under  which  the  proceeding  was  commenced,  and 
we  think  embraces  this  judgment,  for  the  reason  that  it  was 
a  record  of  the  Circuit  Court  for  Multnomah  County  on  the 
Ist  day  of  June,  1863,  expressly  made  so  by  an  act  of  the 
Legislature,  and  that  court  had  as  complete  jurisdiction 
over  it  as  it  would  have  had  over  one  rendered  since  that 
time.  ^ 

The  next  question  presented  is  that  of  the  statute  of  limi- 
tations. It  is  claimed  by  the  appellant's  counsel  that  this 
proceeding  falls  within  either  g  5  or  g  11  of  the  statute  of 
limitations.  Those  sections  are  as  follows :  Section  5  pro- 
vides that  ''  an  action  upon  a  judgment  or  decree  of  any 
court  of  the  United  States  or  of  any  State  or  Territory  within 
the  United  States,  shall  be  commenced  within  ten  years 
after  the  cause  of  action  accrues.*' 

Section  11  provides  that  ''an  action  for  any  cause  not 
hereinbefore  provided  for,  shall  be  commenced  within  ten 
years  after  the  cause  of  action  shall  have  accrued." 

This  Court  gave  a  construction  to  g  5,  above  quoted, 
in  Murch  v.  Moore  (2  Or.  189),  holding  that  a  domestic 
judgment  is  not  within  that  provision,  and  we  are  unable 
to  see  that  there  is  any  error  in  that  conclusion.  Counsel 
for  appellant  calls  our  attention  to  the  case  of  Mason  v. 
Cronise  (20  Cal.  211),  holding  a  diflferent  view,  but  we 
are  not  convinc<Bd  that  it  is  correct.  In  fact,-  we  think 
much  the  better  reason  is  in  favor  of  the  decision  in  Murch 
V.  Moore.  Suppose  we  were  to  apply  this  section  to  domes- 
tic judgments,  at  what  time  does  the  "cause  of  action 
accrue?"  It  must  be  as  soon  as  the  judgment  is  entered; 
and  if  a  person  obtaining  a  judgment  can  sue  it  over  once, 
there  is  no  limit  to  the  number  of  actions  that  may  be  main- 
tained on  each  succeeding  judgment.  The  effect  of  giving 
this  construction  to  the  statute  is  a  strong  argument  against 
it.  The  means  provided  by  the  statute  for  enforcing  a 
judgment  is  by  execution,  which  may  be  issued  at  any  time 
within  five  years  of  the  rendition  of  the  judgment,  after 
which  time  it  can  only  be  enforced  by  obtaining  leave  to 
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issue  an  execution  as  provided  in  §  292  of  the  code.  To 
hold  that  an  action  ^n  be  maintained  on  a  domestic  judg- 
ment would  be  inconsistent  with  the  whole  theory  of  our 
statute,  which  entirely  excludes  the  idea  of  any  such  a  pro- 
ceeding, and  in  fact  the  action  of  debt  upon  judgment  had 
fallen  into  disuse  at  common  law  and  was  discontinued  by 
the  courts  at  the  time  Blackstone  wrote.  (2  Blackstone's 
Com.  160.) 

If  it  were  true  that  §  5  of  the  statute  of  limitations,  in 
the  absence  of  any  other  statute  on  the  subject,  would  em- 
brace domestic  judgments,  still  when  there  is  a  subsequent 
statute  providing  that  execution  may  issue  at  any  time  after 
five  years,  upon  leave  being  obtained,  without  any  limita- 
tion as  to  time,  we  cannot  see  how  the  general  statute  on 
that  subject  could  control. 

There  is  no  error  in  the  decision  of  the  court  below  over- 
ruling  the  demurrer. 


BAOHEL  DOVE,  Eespondent,  v.  BENJAMIN  HAYDEN, 

Appellant. 

OoUNTEB-OIiAXM  DT    EqUITT — SUFFICIENCY    OF,  TO  DEFEAT  MoTION  FOB  NoM- 

BtTiT — Must  kot  bb  coupled  with  DsnialIi  of  Plaintiff'b  wholb 
CAUSE  OF  Suit. — In  a  suit  in  equity,  where  plaintiff  olaims  equitable  title 
to  real  property,  of  which  defendant  is  alleged  to  hold  the  legal  title, 
basing  the  claim  on  the  grounds  of  agency,  fraud,  and  trust,  and  the 
defendant  denies  all  these  grounds,  and  seta  up  ownership  in  himself  in 
the  premises  in  fee,  an  allegation  in  the  answer  that  the  defendant  has 
expended  a  certain  sum  of  money  in  payment  for  the  laud,  or  in  making 
improvements  thereon,  is  not  such  a  plea  of  counter-claim  as  will  defeat 
a  motion  for  nonsuit  under  $$  243  and  398  of  the  Code. 

Idem — ^A  claim  of  Damages  fob  Waste  mot  suffioient  whbbb  Plaintiff 
IS  Feme  Goyebt. — In  such  a  suit,  where  the  plaintiff  is  a  married  woman, 
a  claim  in  the  answer  for  damages  for  cutting  growing  timber,  etc., 
on  the  premises  in  dispute,  is  not  a  counter-claim,  because  it  could  not 
be  maintained  against  the  plaintiff  alone;  and  because  it  is  a  ground  for 
an  action  and  not  for  a  suit. 

Idem — Plea  of  Ownebship  is  not. — An  allegation  in  the  answer  in  such  a 
suit  that  the  defendant  is  the  owner  of  the  premises  in  fee  simple,  can- 
not be  treated  as  a  counter-claim,  because  it  is  not  connected  with  the 
subject  of  the  suit. 


Appeal  from  Polk  County. 
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This  is  an  appeal  from  a  judgment  of  nonsuit,  granted  on 
motion  of  the  plaintiff,  after  issue  joined  and  before  pro- 
ceeding to  trial.  The  defendant  resisted  the  motion,  on  the 
ground  that  he  had  pleaded  a  counter-claim,  and  relied  on 
subdivision  1  of  §  243  of  the  Code  (made  applicable  to 
suits  by  g  398),  which  provides  that  a  judgment  of  non- 
suit may  be  given  against  the  plaintiff,  on  his  own  motion, 
''at  any  time  before  trial,  unless  a  counter-claim  has  been 
pleaded  as  a  defense.** 

The  facts  are  stated  in  the  opinion  of  the  Court 

G.  W,  Laweon  and  Thayer  &  Williams^  for  Eespondent. 

W.  W.  Upton,  B.  P.  Boise,  and  P.  C.  Sullivan,  for  Appel- 
lant. 

By  the  Court,  Burnett,  J. : 

The  substantial  question  presented  by  the  motion  to  dis- 
miss is,  whether  any  counter-claim  to  the  plaintiff's  cause  of 
suit  is  set  up  in  the  answer.  Unless  the  facts  there  alleged 
constitute  a  counter-claim,  the  judgment  of  nonsuit  on  the 
motion  of  plaintiff  was  properly  granted.  This  is  not  an 
action  arising  on  contract,  but  is  strictly  a  suit  of  equitable 
cognizance.  The  counter-claim,  therefore,  which  the  de- 
fendant is  authorized  to  interpose,  must  be  one  upon  which 
a  suit  might  be  maintained  by  the  defendant  against  the 
plaintiff  in  the  suit,  and  must  be  connected  with  the  subject 
of  the  suit.     (See  Code,  §  389.) 

The  legal  title  to  the  land  in  question  is  alleged  by  the 
complaint  to  be  in  the  defendant.  The  plaintiff  claims  the 
equitable  title,  and  bases  her  claim  for  relief  on  three 
grounds,  to  wit:  agency,  fraud,  and  trust.  The  defendant's 
answer  denies  the  agency,  denies  the  fraud,  and  denies  the 
trust,  and  denies  the  indebtedness  claimed  under  them. 

The  answer  alleges  that  defendant  paid  one  thousand  two 
hundred  and  twenty-five  dollars  for  the  premises;  also,  that 
defendant  made  improvements  thereon  of  the  value  of 
nine  hundred  and  sixty  dollars.  That  the  plaintiff  had  cut 
and  destroyed  timber  growing  on  said  land  to  the  amount 


502  •    Dove  v.  Hayden.  [Sup.  Ct. 

Opinion  of  the  Conit — Bnmett,  J. 

and  of  the  value  of  five  hundred  dollars,  and  that  defend- 
ant is  justly  and  legally  the  owner  of  said  parcel  of  land,  in 
fee. 

The  term  counter-claim  seems  to  be  a  word  of  modem  in- 
vention; and  it  is  said  by  some  of  the  text-writers  that 
neither  the  professional  nor  the  judicial  mind  has  as  yet 
fully  settled  the  meaning  and  true  interpriatation  of  this 
term.  But  it  may  be  safely  said  to  partake  of  the  nature 
both  of  set-o£f  and  of  recoupment. 

It  is  said  in  Matoon  v.  Baker  (24  Howard,  330),  that  '*  a 
counter-claim,  to  be  available  to  a  party,  must  afford  him 
protection  in  some  way  against  the  plaintiff's  demand  for 
judgment,  either  in  whole  or  in  part.  It  must,  therefore, 
consist  in  a  set-off,  or  claim  by  way  of  recoupment,  or  be 
in  some  way  connected  with  the  subject  of  the  action  stated 
in  the  complaint.  It  must  present  an  answer  to  the  plaint- 
iff's nlemand  for  relief;  must  show  that  he  is  not  entitled, 
according  to  law,  or  under  the  application  of  just  principles 
of  equiiy,  to  judgment  in  his  favor  as,  or  to  the  extent, 
claimed  in  the  complaint.  It  must,  therefore,  contain  not 
only  the  sabstance  of  what  is  necessary  to  sustain  an  action 
in  favor  of  the  defendant  against  the  plaintiff,  but  it  must 
also  operate  in  some  way  to  defeat,  in  whole  or  in  part,  the 
plaintiffs  right  of  recovery  in  the  action." 

This  would  seem  to  be  a  very  fair  statement  of  the  oflSce 
of  a  counter-claim. 

When  a  defendant  sets  up  a  counter-claim  in  pleading, 
he  assumes  that  the  plaintiff  has  a  cause  of  action  or  suit 
against  him,  and  proposes  to  meet  it  by  establishing  another 
cause  of  action  or  suit  against  the  plaintiff.  But  here  the 
defendant  says  that  the  plaintiff  never  had  any  cause  of  suit 
against  him,  and  it  would  seem  strange  for  a  defendant  to 
set  up  a  coui\ter-claim  where  there  was  no  claim  existing  in 
favor  of  the  plaintiff.  If  the  defendant  had  denied  the 
fraud,  but  admitted  that  he  purchased  the  land  for  the 
plaintiff  and  then  set  up  the  amount  he  paid  for  the  land 
and  the  amount  paid  for  the  improvements  made  on  the 
place,  and  a^ked  to  have  these  amounts  made  a  charge  upon 
the  land,  these  would  be  proper  matters  upon  which  he 
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could  maintain  a  suit  against  the  plaintiff,  and  would  be  the 
basis  for  a  counter-claim ;  but  when  he  denies  that  he  pur- 
chased for  the  plaintiff,  and  alleges  that  he  purchased  for 
himself  and  is  the  owner  in  fee  of  the  land  in  dispute,  he 
has  no  ground  for  setting  up  a  claim  for  purchase-money 
for,  or  improvements  on,  his  own  land.  Suppose,  that, 
instead  of  the  plaintiff  bringing  this  suit,  the  defendant  had 
sued  the  plaintiff,  alleging  that  he  had  purchased  the  land 
in  question  in  trust  for  the  plaintiff,  and  claiming  that  she 
should  repay  him  the  purchase-money  and  compensate  him 
for  the  improvements  made  thereon  by  him,  and  take  a  deed, 
and  she  should  answer,  denying  that  he  purchased  for  her, 
or  that  she  had  anything  to  do  with  his  buying  it,  it  would 
hardly  be  contended  that  she  could  then  set  up  as  a  counter- 
claim  that  he  should  make  a  deed  to  her,  and  that  his  use  of 
the  place  was  sufficient  to  repay  him  his  purchase-money, 
and  for  the  improvements  made  thereon. 

The  claim  for  damages  for  cutting  and  destroying  grow- 
ing timber  on  the  premises  is  objectionable,  on  the  ground 
that  it  could  not  be  maintained  against  the  plaintiff  alone, 
as  it  appears  that  she  is  a  married  woman,  and  it  would 
only  be  ground  for  an  action  and  not  the  subject  of  a  suit. 
The  defense  of  the  defendant,  that  he  is  the  owner  in  fee  of 
the  land  in  dispute,  cannot,  we  think,  be  treated  as  a 
counter-claim,  for  the  reason  that  it  is  not  connected  with 
the  subject  of  the  suit;  it  is  an  entirely  separate  and  dis- 
tinct matter;  has  no  dependence  upon,  or  in  any  manner 
arises  out  of  the  subject  of  the  suit.  The  subject  of  the 
suit  here  is  fraud,  agency,  and  trust,  and  it  is  difficult  to 
see  how  Hayden's  title  to  the  land  in  dispute  grows  out  of 
either.  He  might,  under  that  allegation,  in  a  complaint 
founded  on  g  500  of  the  code,  show  that  he  had  a  deed  from 
the  plaintiff  prior  in  time  to  the  mortgage  mentioned  in  the 
complaint,  or  that  he  held  title  from  the  government  supe- 
rior to  the  title  of  the  plaintiff. 

The  code,  in  allowing  counter-claims  in  suits  in  equity, 
seems  to  have  adopted  substantially  the  rule  in  regard  to 
filing  cross-bills.  Under  the  former  chancery  practice,  the 
cross-bill  could  only  relate  to  matter  touching  the  matters 
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in  the  original  bill.  It  could  not  embrace  new  and  distinct 
matters  not  embraced  in  the  original  bill;  and  if  it  did,  no 
decree  could  be  founded  upon  such  new  matter.  (8  Cowen, 
361.) 

The  judgment  of  the  court  below  is  affirmed. 


J.  W.  TKUTCH,  Appellant,  v.  D.  D.  BUNNELL,  Guab- 
DiAN  OF  MEZALDUS,  FEED.,  MALVERN,  OCEANA, 
AND  EOBEET  SCOTT  and  others,  Minobs,  Bespond- 

ENTS. 

GuABDUN  icAT  MOBTQAOB  Wabd's  Ebtate. — Under  Babdivision  6,  $  869  of 
the  Civil  Code,  which  confers  upon  County  Courts  jurisdiction  "  to  order 
the  renting,  sale,  or  other  disposal  of  the  real  and  personal  property  of 
minors,"  the  County  Court  is  authorized  to  order  the  mortgaging  of  a 
minor's  real  estate. 

Idem — Mankbb  im  which  Note  and  Mobtoaoi  matbbExeocted. — ^In  pro- 
ceedings to  foreclose  a  mortgage  against  a  minor's  real  estate,  the  fact 
that  the  note  and  mortgage  sued  upon  are  not  executed  by  signing  the 
minor's  name  thereto,  but  by  signing  the  name  of  the  guardian  as  such, 
is  no  defense. 

Adtbbsabt  Pabties — ^Whxm  MnvoBs  abb  mot.  —  In  proceedings  before  the 
County  Court,  by  a  guardian,  to  obtain  an  order  to  sell  or  mortgage  the 
estate  of  minors,  such  minors  are  not  adversary  parties  to  their  guardian, 
but  they  appear  by  him,  and  the  proceedings  are  upon  their  application. 

Appeal  from  Multnomah  County. 

This  is  a  suit  to  foreclose  a  mortgage  for  twelve  thousand 
dollars  in  gold  coin,  executed  by  D.  D.  Bunnell,  as  guardian 
of  certain  minors,  against  the  real  estate  of  such  minors. 
The  mortgage  was  executed  in  pursuance  of  an  order  of  the 
County  Court,  duly  made.  The  court  below  dismissed  the 
appellant's  complaint  on  the  ground  that  the  County  Court 
had  no  authority  to  order  the  mortgaging  of  a  minor's 
estate. 

Page,  Tocum  &  Bobb,  for  AppeUants. 

(7.  Beat,  guardian  ad  litem,  and  counsel,  for  minor  Ke- 
spondents. 
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By  the  Court,  Bonham,  C.  J. : 

The  appeal  in  this  case  presents,  for  the  consideration  of 
this  Court,  two  principal  questions.  First.  Do  the  statutes 
of  Oregon  invest  our  County  Courts,  sitting  in  probate,  with 
authority  to  order  the  mortgaging  by  a  guardian  of  the  real 
estate  of  his  ward.  Second.  If  such  power  is  vested  in  the 
County  Courts,  does  the  record  evidence  in  this  case,  offered 
by  appellant,  show  that  the  County  Court  of  Multnomah 
County  had  acquired  jurisdiction  to  make  the  order  authoriz- 
ing Bunnell,  the  guardian  of  the  minor  respondents,  to 
mortgage  the  real  estate  in  question. 

The  first  proposition  we  think  only  necessarily  involves 
the  construction  of  certain  provisions  of  our  statute  defin- 
ing and  limiting  the  jurisdiction  of  County  Courts  and  de- 
claring the  duties  of  guardians.  Section  869  of  the  Civil 
Code  declares  that  "the  County  Court  has  the  exclusive 
jurisdiction  in  the  first  instance  pertaining  to  a  court  of 
probate,  that  is,  *  *  *  *  Subdivision  6.  To  order  the 
renting,  sale  or  other  disposal  of  the  real  and  personal 
property  of  minors."  ' 

It  was  suggested  by  the  guardian  ad  litem  of  the  minor 
respondents,  on  the  argument  of  this  cause,  that  the  provis- 
ions of  g  869  above  referred  to  were  simply  abstract  dec- 
larations of  the  jurisdiction  of  the  County  Court  and  ought 
not  to  be  regarded  as  operative  and  effective  law  without 
further  and  more  specific  legislation  on  the  subject.  This 
position  we  do  not  think  is  tenable.  While  it  is  true  that 
the  statute  defining  the  duties  of  guardians  of  the  persons 
and  estates  of  minors  makes  no  reference  to  the  particular 
manner  of  proceeding  by  the  guardian  to  procure  an  order 
of  the  County  Court  for  leave  to  mortgage  his  ward's  real 
estate,  yet  we  think  the  law  on  this  subject,  taken  alto- 
gether, is  sufficiently  explicit  to  point  out  with  reasonable 
certainty  the  proper  manner  of  proceeding  in  such  a  case. 
The  proceedings  by  Bunnell,  the  general  guardian  in  this 
instance,  was  properly  had  in  analogy  to  the  manner  of 
proceeding  provided  by  chapter  51  of  the  Miscellaneous 
Laws  to  obtain  a  license  to  sell  the  real  estate  of  a  minor. 
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Counsel  for  appellant  in  this  case  urged  upon  the  argu- 
ment that  in  addition  to  the  direct  authority  to  mortgage, 
embraced,  as  they  claimed,  in  the  words  ''or  other  dispo- 
sal," as  contained  in  subdivision  6,  §  869  of  the  Giyil  Code, 
the  authority  there  expressly  given  to  sell  by  necessary 
implication  or  fair  intendment  carried  with  it  the  power  to 
mortgage.  It  was  claimed  that  the  power  to  make  an  abso- 
lute alienation  of  the  fee  ought  to  authorize  a  conditional 
sale  by  mortgage.  ( Willard's  Eq.  Juris.  486;  2  Story's  Eq. 
Juris,  g  1064;  Palmer  v.  Forbes  et  al.y  23  HI.  318;  2  Bouv. 
Inst.  345;  Am.  Law  Eeg.  1869,  490;  Lancaster  v.  Ddan, 
1  Eawle,  248;  Pitcher  v.  Carter,  4  Sandford  (N.  T.)  Ch. 
1.)  But  the  authorities  upon  this  subject  are  not  uniform, 
and  we  do  not  deem  it  necessary  fbr  the  purposes  of  this 
•  case  to  pass  upon  this  question,  since  we  conclude  that 
subdivision  6  of  g  869  of  the  Civil  Code,  which  empowers 
the  County  Court  to  order  the  renting,  sale  or  other  disposal 
of  the  real  and  personal  property  of  minors,  must  necessa- 
rily embrace  the  authority  to  mortgage.  To  give  effect  to 
all  the  language  of  the  statute,  the  words  ''other  disposal'' 
must  necessarily  be  construed  to  mean  something  other 
than  to  rent  or  sell;  and  we  do  not  think  it  could  more  rea- 
sonably be  construed  to  apply  to  any  other  change  in  the 
condition  of  the  realty  of  the  minor  than  that  which  would 
result  from  mortgaging  the  same. 

And  while  it  is  true  that  the  persons  and  property  rights 
of  minors,  who,  by  reason  of  their  tender  age,  are  inca- 
pable of  looking  after  their  own  interests,  should  be  care- 
fully watched,  guarded  and  protected  by  the  courts  intrusted 
with  that  important  duty,  yet  it  is  easy  to  conceive  of  many 
cases  which  might  arise  where  it  would  be  greatly  to  the 
interests  of  the  minor  to  have  his  real  estate  mortgaged  for 
a  time  rather  than  be  compelled  to  part  with  the  title  alto- 
gether. The  facts  in  this  case,  as  disclosed  by  the  plead- 
ings and  testimony,  render  it  very  probable  that  it  was 
much  better  for  the  pecuniary  interests  of  these  minors  that 
their  guardian,  under  the  authority  and  supervisory  control 
of  the  County  Court,  should  have  secured  the  loan  and 
executed  the  mortgage  in  question.     It  is  shown  by  the 
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testimony  that  the  buildings  npon  the  lots  mortgaged — ^the 
lots  being  lots  1,  2,  7  and  8,  in  block  8,  in  the  city  of  Port- 
land— were  wholly  destroyed  by  the  great  fire  of  August 
2,  1873,  and  that  the  sidewalks  were  also  destroyed,  and 
that  this  property,  which  was  favorably  situated  in  the 
business  part  of  the  city,  was  thus  l^ft  not  only  wholly 
unproductive,  but  subject  to  assessments  for  the  rebuilding 
of  the  sidewalks  abutting  thereon.  By  mortgaging  these 
lots,  funds  were  secured  to  rebuild  upon  them,  and  thus 
render  them  again  productive.  We  mention  the  facts  in 
this  case,  as  disclosed  by  the  order  of  the  County  Court, 
licensing  the  guardian,  Bunnell,  to  mortgage  the  premises 
in  question,  not  because  the  merits  of  said  guardian's  appli- 
cation for  such  order  is  a  subject  for  review  here,  but  simply 
to  illustrate  the  necessity  of  the  power  in  the  County  Court 
to  authorize  the  mortgaging  of  the  real  estate  of  minors 
under  such  circumstances.  We  think  it  must  have  occurred 
to  the  minds  of  the  Legislature,  when  they  were  authoriz- 
ing the  renting  and  sale  of  the  real  estate  of  minors,  that 
it  might  also  become  necessary  under  certain  circumstances 
to  mortgage  the  same,  and  that  they  had  this  in  mind  when 
they  added  the  words,  ''or  other  disposal,"  to  the  language 
of  the  statute  above  quoted. 

This  brings  us  to  the  consideration  of  the  second  propo- 
sition, as  to  whether  the  record  evidence  offered  by  appel- 
lant before  the  referee  in  the  court  below,  is  sufficient  to 
show  that  the  County  Court  acquired  jurisdiction  to  make 
the  order  authorizing  the  general  guardian  of  the  minor 
respondents  to  mortgage  the  lots  in  question. 

The  minor  respondents  herein,  by  Mr.  Beal,  their  guar- 
dian ad  liteiTij  after  denying  all  the  material  allegations  of 
the  complaint,  by  suggesting  a  lack  of  knowledge,  or  infor- 
mation sufficient  to  form  a  belief,  and  for  the  protection  of 
such  minors  demanding  proof,  allege  as  new  matter,  and  as 
a  further  and  separate  answer  and  defense : 

''1.  That  said  pretended  note  and  mortgage,  set  out  in 
the  complaint,  was  made  and  executed  by  one  D.  D.  Bun- 
nell, who  claimed  to  be  the  guardian  of  these  minors,  in 
his  own  name;  that  said  pretended  note  and  mortgage  are 
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not  made  or  executed  in  the  name  of  the  minors;  that  the 
execution  of  said  note  and  mortgage  is  not  the  act  of  these 
minors,  and  that  they  are  therefore  not  liable  thereon. 

*'  2.  That  the  proceedings  to  obtain  said  pretended  order 
for  the  making  of  said  note  and  mortgage,  were  not  made 
adversary;  that  no  notice  was  served  on  these  minors  of  the 
application  of  the  same;  that  for  the  aforesaid  and  other 
reasons,  the  court  had  no  jurisdiction  of  these  minors,  and 
that  said  pretended  order  was  void  and  of  non-ejffect." 

The  third  and  last  count  in  the  new  matter  pleaded  as  a 
defense,  denies  the  authority  of  the  County  Court  in  any 
event,  or  under  any  circumstances,  to  make  an  order  for  the 
mortgaging  of  a  minor's  real  estate,  and  embraces  the  objec- 
tion interposed  by  the  guardian  ad  litem,  already  passed 
upon^ 

As  to  the  objection  that  the  note  and  mortgage  sued  upon 
were  signed  by  one  D.  D.  Bunnell,  professing  to  act  as 
guardian  for  the  minor  respondents,  instead  of  signing  the 
names  of  his  wards  by  himself  as  their  guardian,  we  think 
at  most  it  could  only  be  regarded  as  an  irregularity  which 
could  not  vitiate  the  transaction,  as  it  is  substantially  and 
in  effect  the  same,  whether  the  guardian  of  these  minors 
signed  his  own  name  to  the  note  and  mortgage  in  his  official 
capacity  as  such,  or  signed  the  names  of  his  wards  by  him- 
self as  their  guardian. 

The  only  other  objection  interposed  by  the  guardian  ad 
lUem  to  appellant's  right  to  a  decree  of  foreclosure,  is,  that 
the  proceedings  of  Bunnell,  as  general  guardian  of  the  minor 
respondents,  before  the  County  Court,  was  not  made  ad- 
verse to  such  minors,  and  that  no  notice  of  the  application 
for  leave  to  mortgage  said  lots  was  given  to  said  minors. 
We  do  not  think  that  the  wards  of  a  guardian,  in  a  pro- 
ceeding like  this,  are  adversary  parties  to  their  guardian ; 
but  that  they  appear  by  their  guardian. 

In  the  case  of  Ma^on  v.  Wait  et  al.  (4  Scammon,  HI.),  the 
court  upon  this  subject  say:  ''It  was  not  necessary  that  the 
ward  should  have  a  day  in  court.  The  proceeding  was  not 
adverse  to  her  interest  nor  against  her.  It  is  her  own  appli- 
cation, by  her  legally  constituted  guardian.     She  is  in  court 
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by  her  guardian.  No  summons  to  her  was  necessary,  nor 
could  she  have  any  other  day  or  guardian  ad  litem  in  court, 
unless  upon  suggestion  as  amicus  curia  it  should  appear  that 
the  guardian  was  about  to  abuse  the  trust,  or  was  seeking 
power  to  injure  and  misapply  the  estate.  I  think  it  alto- 
gether an  erroneous  view  of  such  cases  to  regard  them  as 
proceedings  against  the  heir  to  divest  her  of  her  interest  or 
property.  It  is  an  application  by  her,  or  on  her  behalf,  for 
power  and  authority  to  do  acts  for  her  benefit  and  interest. 
The  law,  however  jealous  it  may  be  of  the  conduct  of  guar- 
dians, or  watchful  of  the  interests  of  wards,  would  never 
tolerate  the  absurdity  of  appointing  a  guardian  for  infants, 
incapable  of  consenting  or  acting  for  themselves,  and  then 
treat  every  act  of  such  guardian,  in  disposing  of  the  ward's 
property  and  managing  the  estate,  as  a  proceeding  against 
the  ward  to  deprive  her  of  her  property." 

The  decree  of  the  court  below  should  be  reversed,  and 
a  decree  of  foreclosure,  in  accordance  with  these  views, 
entered. 


NEIL  MONEOE  et  al.,  Eespondents,  v.  THE  NOETH- 
EEN  PACIFIC   COAL  MINING  COMPANY,  Ap- 

PELLANT. 

Pleadinos — Amendmknts  mat  be  made  on  Appeal  which  do  mot  ohangb 
THE  Issues  tbied  in  the  lowbb  Cottbt. — An  amendment  may  be  allowed 
in  the  appellate  court  which  changes  the  allegations  of  the  complaint, 
where  such  changes  only  serve  to  present  upon  the  complaint  and 
answer  the  same  questions  that  were  presented  in  the  lower  court  upon 
the  answer  and  reply;  but  an  amendment  which  presents  a  defense  not 
presented  or  suggested  in  the  pleadings  in  the  court  below,  will  not  be 
allowed. 

OoNTBAor— Effect  of  Bbeaoh  of,  upon  Defebbed  Payments. — Payments 
that  are  to  be  made  on  the  completion  of  certain  work,  become  due  by 
operation  of  law  wheneyer  a  breach  of  the  contract  by  the  party  liable 
therefor  operates  to  prevent  the  other  party  from  complying  with  the 
contract,  and  completing  such  work.  ' 

Appeal  from  Coos  Coxinty. 

This  action  was  brought  in  the  County  Court  of  Coos 
County  to  recover  seven  hundred  and  eighty  dollars,  alleged 
to  be  the  reasonable  value  of  work  done  in  runnrug  a  tunnel 
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in  a  coal  mine,  less  three  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  already  paid.  The  defendant  denied  an 
indebtedness,  and  alleged  a  contract,  by  the  terms  of  which, 
in  substance,  plaintiff  was  to  run  a  tunnel,  of  dimensions  and 
length  described,  and  at  the  rate  of  not  less  than  one  hun- 
dred feet  per  month,  the  defendant  to  furnish  lumber,  and 
provide  tools  and  the  use  of  a  certain  blacksmith  shop,  and 
to  pay  for  the  tunnel  at  the  rate  of  twenty  dollars  per  foot 
in  length — one  half  upon  the  completion  of  each  one  hun- 
dred feet,  and  the  remainder  upon  the  shipment  of  the  first 
cargo  of  coal  after  the  mine  was  reached.  The  defendant 
further  alleged  that  the  required  length  of  the  tunnel  was 
about  three  hundred  and  seventeen  feet,  and  that  the  plaint- 
iffs, after  completing  one  hundred  and  seventeen  feet 
thereof,  abandoned  the  work,  to  the  defendant's  damage 
in  the  sum  of  five  hundred  dollars.  Plaintiffs  replied,  ad- 
mitting the  contract,  but  alleging  that  defendant  failed  to 
provide  tools  and  the  use  of  the  blacksmith  shop,  and  that, 
by  reason  of  such  failure,  plaintiffs  were  unable  to  com- 
plete the  work.  A  trial  was  had  in  the  County  Court,  and 
a  judgment  rendered  in  favor  of  plaintiffs  for  four  hundred 
and  forty-six  dollars  and  sixty-six  cents,  the  amount 
claimed,  from  which  judgment  the  defendant  appealed  to 
the  Circuit  Court.  Upon  the  appeal,  plaintiff,  after  leave 
obtained,  amended  his  complaint,  so  as  to  set  out  the  con- 
tract referred  to,  with  the  alleged  breach  by  defendant, 
with  an  allegation  to  the  effect  that  the  defendant  is  a  for- 
eign corporation,  and  that  the  contract  in  question  was 
made  through  its  authorized  agent,  D.  K  Dale.  Defend- 
ant, answering,  denied  the  alleged  breach,  but  alleged  that 
plaintiffs  first  violated  the  contract,  to  defendant's  damage, 
etc.,  and  alleging,  further,  that  it  had  never  executed  a 
power  of  attorney,  appointing  an  agent,  as  required  bylaw, 
in  order  to  authorize  it  to  engage  in  business  in  this 
State,  and  that  the  contract,  executed  through  Dale,  was 
for  that  reason  void.  So  much  of  the  answer  as  related  to 
the  power  of  attorney  was,  on  motion,  stricken  out.  Plaint- 
iffs obtained  judgment  for  the  amount  claimed,  and  de- 
fendant appealed  to  this  Court.  The  errors  relied  upon  in 
the  appeal  are  stated  in  the  opinion  of  the  Court. 
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J.  F.  Watson,  for  Appellant. 
W.  B.  WiUis,  for  Bespondents. 

By  the  Court,  Bonham,  C.  J.  : 

The  first  objection  urged  by  counsel  for  appellant  is,  that 
the  Circuit  Court  erred  in  allowing  plaintiffs  to  amend 
their  complaint  by  setting  out  the  special  contract  entered 
into  by  the  parties,  and  charging  upon  defendant  a  breach 
thereof,  and  by  setting  up  a  claim  to  recover  for  the  labor 
performed  by  plaintiffs  at  the  rate  of  compensation  stipu- 
lated for  in  said  contract;  whereas  the  original  complaint, 
in  the  County  Court,  showed  a  cause  of  action,  based  upon 
implied  assumpsit,  for  the  recovery  of  the  reasonable  value 
of  the  labor  performed,  and  made  no  reference  to  the  ex- 
press contract  set  up  and  relied  upon  in  the  amended 
complaint. 

The  original  complaint,  filed  in  the  Couniy  Court,  ig- 
nored the  existence  of  any  special  or  express  contract,  and 
only  tendered  an  issue  so  far  as  the  price  for  the  labor  per- 
formed by  plaintiffs  was  concerned,  upon  the  qiuirUum 
meruit,  and,  upon  an  issue  joiped  on  that  allegation  by  a 
simple  denial  thereof,  evidence  of  a  fixed  contract  price 
would  be  inadmissible.  After  a  trial  in  such  case  in  the 
court  of  original  jurisdiction,  we  do  not  think  that  the 
appellate  court  would  be  warranted  in  allowing  an  amend- 
ment which  would  change  the  issue  from  that  of  implied 
assumpsit  to  that  of  express  contract. 

The  object  of  the  provision  of  g  533  of  the  Civil  Code, 
that  the  trial  in  the  appellate  court  shall  be  upon  substan- 
tially the  issues  tried  in  the  court  below,  is  to  enable  the 
parties  to  come  into  the  appellate  court  with  their  evidence 
for  trial,  and  to  protect  the  party,  who  comes  into  court  with 
a  good  pleading,  from  unnecessary  delay  and  expense  in  his 
litigation. 

But  the  defendant  in  this  case  comes  into  the  County 
Court,  and  by  his  answer  admits  that  the  labor  was  per- 
formed, as  charged  by  plaintiff;  but,  in  a  plea  by  way  of 
avoidance,  alleges  that  it  was  rendered  under  a  special  con- 
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tract,  by  the  terms  of  which  there  was  nothing  due  to 
plaintiffs,  except  three  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  which  had  already  been  paid  to  them,  as 
the  first  installment  on  the  first  one  hundred  feet  of  the  tunnel 
by  them  agreed  to  be  constructed.  The  defendant,  after 
further  setting  forth  in  its  answer  the  terms  of  the  special 
contract,  charges  that  the  plaintiffs  wrongfully  violated  and 
abandoned  their  said  contract,  to  the  damage  of  the  defend- 
ant in  the  sum  of  five  hundred  dollars,  for  which  it  asks 
judgment. 

By  the  reply  of  plaintiffs  to  this  new  matter  in  the  answer, 
an  issue  was  formed  in  the  County  Court,  between  tlie 
answer  and  reply,  which  is  substantially  the  same  as  that 
formed  in  the  Circuit  Court  between  the  amended  com- 
plaint and  the  answer  thereto.  While  it  is  doubtless  true 
that  the  portion  of  plaintiffs'  reply  in  the  County  Court 
which  charges  upon  defendant  a  breach  of  the  special  con- 
tract refeiTed  to  was  liable  to  objection,  because  inconsis- 
tent with  the  complaint,  which  makes  no  mention  of  a  special 
contract,  yet  we  think,  in  the  absence  of  any  objection  on 
that  ground,  that  the  reply  ought  to  be  regarded  as  present- 
ing an  issue  upon  that  subject.  We  think  that  the  court 
below  did  not  err  in  allowing  the  amendment  to  the  com- 
plaint, inasmuch  as  it  only  served  to  correct  the  form  of 
the  pleadings  by  presenting  the  mutual  altercations  of  the 
parties  in  their  correct  and  natural  order. 

The  second  objection  to  the  proceedings  of  the  court  below 
is  to  the  effect  that  the  court  erred  in  sustaining  plaintifis' 
motion  to  strike  out  that  part  of  defendant's  answer  to  the 
amended  complaint  which  alleges  substantially,  as  a  matter 
of  defense,  that  defendant  had  never  complied  with  the  law 
of  this  State  requiring  it,  as  a  foreign  corporation  proposing 
to  transact  business  here,  to  file  in  the  clerk's  office  of  the 
county  where  such  business  was  to  be  carried  on,  a  power 
of  attorney,  designating  a  resident  citizen  of  this  State  with 
authority  to  accept  service  of  process,  and  on  whom  process 
might  be  served  in  all  legal  proceedings  against  such  cor- 
poration. 

It  is  claimed  by  counsel  for  appellant  that  in  the  absence 
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of  a  compliance  with  the  law  in  this  respect  by  defendant 
(which  in  this  case  is  conceded  to  be  a  foreign  corporation), 
its  contracts  would  be  void.  And  it  is  further  claimed  that, 
inasmuch  as  plaintiffs  were  allowed  by  the  Circuit  Court  to 
amend  their  complaint  by  setting  out  their  express  contract 
with  defendant,  the  defendant  ought  to  be  allowed  to  set  up 
any  defense  which  it  might  have  that  would  show  the  inval- 
idity of  such  contract.  This  defense  was  in  no  way  suggested 
by  the  pleadings  in  the  County  Court;  and,  aside  from  the  ex- 
tremely doubtful  legality  of  allowing  a  foreign  corporation, 
under  any  circumstances,  to  come  into  the  courts  of  this 
State  and  plead  its  own  omission  to  comply  with  the  require- 
ments of  our  laws,  we  think  that  the  interposition  of  this 
defense  in  the  appellate  court,  for  the  first  time,  would  be 
such  a  departure  from  the  issues  tried  in  the  County  Court 
as  could  not  be  allowed  under  any  fair  construction  of  g  533 
of  the  Civil  Code.  If  this  plea  of  the  defendant  was  a  good 
defense  against  plaintiffs'  right  to  recover  of  the  corpora- 
tion,  it  would  have  been  but  a  simple  act  of  justice  on  the 
part  of  defendant  to  have  notified  plaintiffs,  at  the  earliest 
opportunity,  of  its  intention  to  rely  upon  the  same,  so  as 
to  avoid  any  unnecessary  expense  of  litigation. 

The  third  objection,  that  the  court  erred  in  admitting 
evidence  of  the  levy  on  the  blacksmith  shop  and  tools  of 
defendant,  by  Harvey  Howard,  without  proof  of  the  attach- 
ment directing  the  same,  we  think  is  not  well  taken,  for  the 
reason  that  we  find  nothing  in  the  bill  of  exceptions  show- 
ing that  the  error  complained  of  was  committed.  The  use 
of  the  blacksmith  shop  and  necessary  tools  to  prosecute  the 
work  of  opening  the  tunnel  were  to  be  furnished  plaintiffs 
by  defendant.  It  appears  from  the  bill  of  exceptions  in 
this  case  that  plaintiffs  attempted  on  the  trial  to  show  that, 
in  an  action  by  attachment  against  the  defendant,  the  tools 
and  blacksmith  shop,  which  defendant  had  furnished  plaint- 
iffs, under  the  terms  of  the  contract,  to  use  while  so  at  work, 
were  taken  from  them,  and  that  they  were  deprived  of  the 
means  of  prosecuting  such  work  further,  and  for  that  reason 
they  abandoned  the  same,  and  thereafter  treated  the  con- 
tract as  rescinded.  On  this  subject  it  appears  that  a  ques- 
VoL.  v.— 33 
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tion  was  propounded  to  Wm.  Hunter,  a  witness  for  plaintiff. 
The  question,  as  reported  in  the  bill  of  exceptions,  is  a  little 
vague,  probably  from  an  error  in  copying  the  transcript. 
By  supplying  the  following  words,  inclosed  in  brackets,  tiie 
question  will  be  intelligible,  and  will  read  as  follows :  "State 
[what  you  know  concerning]  the  blacksmith  shop  and  tools 
being  levied  on,  under  an  attachment  against  defendant,  by 
Harry  Howard,  an  officer."  The  * '  defendant  objected  to  this 
question,  for  the  reason  that  no  attachment  was  produced 
or  proven,  and  that  Harry  Howard  was  not  shown  to  be  an 
officer  authorized  to  serve  a  writ  of  attachment."  "The 
court  overruled  the  objection  and  admitted  said  evidence, 
and  defendant  by  its  counsel,  then  and  there  excepted  to 
said  ruling."  The  foregoing  is  all  that  the  bill  of  excep- 
tion discloses  regarding  the  subject  of  the  levy  on  the 
blacksmith  shop  and  tools  in  question,  to  which  counsel  for 
defendant  objected.  The  question  was  objected  to;  the  ob- 
jection was  overruled,  and  the  evidence  admitted.  But  the 
bill  of  exceptions  gives  no  intimation  as  to  what  the  answer 
of  Mr.  Hunter  to  the  question  was,  if,  in  fact,  he  knew  any- 
thing on  the  subject.  A  conclusion' that  the  court  below 
erred  in  this  respect  could  not  be  predicated  upon  so  vague 
and  indefinite  a  showing  as  this. 

This  brings  us  to  the  consideration  of  the  objections 
made  by  appellant  to  certain  instructions  of  the  court,  and 
the  exceptions  taken  to  the  refusal  of  the  court  to  give  cer- 
tain special  instructions  asked  for  by  counsel  for  appellant. 

But  before  proceeding  to  refer  to  the  instructions  given 
and  refused,  to  which  exceptions  were  taken  by  appellant, 
let  us  see  what  issues  of  fact  were  by  the  pleadings  pre- 
sented to  the  jury  for  trial. 

The  complaint,  as  amended  in  the  Circuit  Court,  shows 
an  action  for  damages  upon  a  special  or  express  contract 
for  labor  to  be  performed  by  plaintiffs,  and  charges  a  breach 
of  the  contract  on  the  part  of  the  defendant,  by  reason  of 
which  the  plaintiffs,  after  having  performed  a  part  of  the 
work  contracted  for,  were  prevented  from  completing  the 
same,  and  on  account  of  which  they  claim  aresdssion  of  the 
contract  and  the  right  to  recover  from  the  defendant  the  full 
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contract  price  agreed  upon,  for  the  work  already  performed. 

The  defendant,  admitting  the  terms  of  the  contract, 
denies  the  breach  thereof  on  its  part,  and  charges  a  breach 
of  the  same  by  plaintiffs. 

The  plaintiffs'  right  to  recover  the  amount  claimed  by 
them  in  this  action  only  depended  upon  the  finding  by  the 
jury  in  their  favor  on  the  issues  as  to  the  violation  of  the 
contract  by  defendant.  We  think  that  the  contract  price  of 
twenty  dollars  per  yard  in  length  of  the  tunnel  completed 
by  plaintiffs,  is  the  just  measure  of  damages  sustained  by 
them  on  account  of  a  breach  of  the  contract  by  defendant. 
The  measure  of  damages  under  the  pleadings  in  this  case  be- 
comes a  mere  question  of  law,  so  far  as  the  plaintiffs'  claim 
is  concerned,  if  the  defendant  committed  a  breach  of  the 
contract  as  charged. 

The  bill  of  exceptions  shows  the  following  instructions 
asked  for  by  counsel  for  appellant,  and  refused  by  the 
court: 

1.  **  The  plaintiffs  can  only  recover  in  this  action  what  the 
evidence  shows  to  be  due  them  on  the  contract  set  up  in 
the  pleadings." 

This  instruction,  we  think,  was  not  sufficiently  qualified, 
and  was  calculated  to  mislead  the  jury,  for  the  reason  that, 
by  the  literal  terms  of  the  contract  referred,  one  half,  or  ten 
dollars  per  yard  for  the  work  done  by  plaintiffs,  would  not 
become  due  until  after  the  completion  of  the  tunnel  and 
the  shipment  of  a  cargo  of  coal  from  the  mine  had  been 
made.  We  think  it  is  fairly  to  be  inferred  from  the  terms 
of  the  contract  set  out  in  the  complaint  that  defendant's 
coal  mine  had  not  been  opened  so  that  coal  could  be  pro- 
cured for  shipment,  and  that  it  was  the  understanding  of 
the  parties  that  the  cargo  of  coal  referred  to  in  the  contract 
was  not  to  be  shipped  until  after  the  completion  of  the 
tunnel  which  plaintiffs  agreed  to  construct.  Although,  by  the 
literal  terms  of  the  contract,  without  reference  to  its  viola- 
tion by  defendant,  plaintiffs  had  already  been  paid  all  that 
was  due  them  thereon,  yet  by  operation  of  law  the  deferred 
payments  became  due  as  soon  as  defendant  committed  a 
breach  of  the  same  so  as  to  prevent  plaintiffs  from  complet- 
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ing  tbe  work.  To  hold  otherwise  would  be  to-  say  that 
plaintiffs,  without  any  fault  of  theirs,  should  lose  one  half 
of  the  price  of  their  labor  as  agreed  upon.  (Hale  v.  H'out, 
35  Cal.  229.) 

It  was  urged  by  counsel  for  appellant  that  it  would  not 
be  just  to  allow  plaintiffs  to  recover  the  same  price  for  the 
first  one  hundred  yards  of  the  tunnel  as  for  the  second  and 
third  one  hundred  yards,  for  the  reason  that  the  construc- 
tion of  the  first  one  hundred  yards  would  be  less  difficult 
and  expensive  than  the  second  and  third.  It  is  an  answer 
to  this  that  there  was  no  issue  made  by  the  pleadings  as  to 
the  relative  cost  of  the  different  parts  of  the  tunnel;  the 
contract  makes  no  distinction  in  this  respect,  and  the  court 
we  think  could  not  make  any. 

The  second  and  third  instructions  refused  by  the  court 
are  as  follows : 

2.  "By  the  terms  of  that  contract,  upon  the  completion  of 
the  first  one  hundred  feet  of  the  tunnel,  but  one  half  of 
the  price  became  due,  to  wit,  three  hundred  and  thirty-three 
dollars  and  thirty-three  cents." 

3.  "  The  remainder  of  the  price  for  said  one  hundred  feet 
did  not  and  cannot  become  due  until  the  first  cargo  of  coal 
can  be  shipped." 

In  view  of  the  conclusion  already  arrived  at  as  to  the  just 
measure  of  damages  in  a  case  like  this,  the  correctness  of  the 
court  in  refusing  to  give  the  last  two  instructions  we  think  is 
sufficiently  apparent.  Other  instructions,  embraced  in  the 
bill  of  exceptions,  requested  to  be  given  by  counsel  for  appel- 
lant and  refused  by  the  court,  we  do  not  deem  it  necessary 
to  take  time  to  here  set  forth  or  refer  to  further  than  to  say 
that  we  think  they  come  clearly  within  the  purview  of  the 
rules  by  which  those  already  eniunerated  were  properly 
refused. 

The  following  instruction  was  given  by  the  court,  to 
which  counsel  for  appellant  excepted,  and  which  is  assigned 
as  error,  to  wit : 

'*  There  has  been  something  said  by  counsel  in  this  argu- 
naent  about  the  form  of  the  action  in  this  case.  Under  our 
statute,  the  distinction  heretofore  existing  between  forms  of 
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actions  at  law  is  abolished,  and  all  that  is  required  is  that 
the  complaint  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  tlie  plaintiff's  cause  of  action;  and  in 
this  case,  if  jou  believe  from  the  evidence  that  the  plaintiffs 
complied  with  the  contract  mentioned  in  the  pleadings  in 
running  the  first  one  hundred  feet  of  the  tunnel,  and  that  the 
defendant  first  violated  the  contract  so  as  to  render  it  im- 
possible for  the  plaintiffs  to  comply  with  it  in  further  pros- 
ecuting the  work,  then  they  have  a  right  to  recover  in  this 
action  for  the  value  of  the  work  they  have  done,  and  that 
value  must  be  ascertained  from  the  evidence." 

The  concluding  portion  of  this  instruction  we  think  was 
technically  incorrect,  for  the  reason  that  this  is  not  an 
action  by  plaintiffs  to  recover  the  value  of  their  services  ren- 
dered, as  upon  a  quantum  meimity  but  is  an  action  to  recover 
the  price  agreed  to  be  paid  by  the  terms  of  the  contract  be- 
tween the  parties.  It  does  not  appear  from  the  bill  of 
exceptions  that  there  was  any  testimony  given  at  the  trial 
as  to  the  reasonable  value  of  the  services  of  plaintiffs,  and 
it  was  not  necessary,  under  the  pleadings,  that  any  should 
have  been  given  to  entitle  them  to  recover,  if  the  jury  found 
that  the  contract  was  broken  by  the  defendant.  The  court 
might  properly  have  said  to  the  jury,  "  If  you  find  from  the 
evidence  that  the  terms  of  the  contract,  set  up  in  the  com- 
plaint, were  violated  by  defendant  on  its  part,  so  as  to  pre- 
vent plaintiffs  from  going  on  and  completing  the  tunnel  in 
question,  then  you  will  find  for  the  plaintiffs  in  the  sum  of 
four  hundred  and  forty-six  dollars  and  sixty-six  cents,  as 
claimed  by  them." 

The  JU17  must  have  found  that  the  contract  was  broken 
by  defendant  in  order  to  have  found  for  the  plaintiffs  in  any 
sum;  and  as  they  only  returned  a  verdict  for  four  hundred 
and  forty-six  dollars  and  sixty-six  cents,  the  error  com- 
plained of  could  not  have  operated  to  the  prejudice  of  any 
substantial  right  of  appellant. 

The  judgment  of  the  court  below  should  be  affirmed. 
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21^  m        THOMAS  B.  ENGLISH  and  LA  FAYETTE  G.  ENG- 
J  Ji8|  LISH,    AN   Infant,    by  GEOKGE    A.    EDES,    ms 

Guardian,  Appellants,  v.  ORAN  G.  SAVAGE,    L. 

B.  CAVANAUGH  and  LEVIN  N.  ENGLISH,  Ee- 

SPONDENTS. 

Decbke  against  Infant,  when  Binding. — In  a  snit  where  the  court  has 
complete  jurisdiction  of  the  snbject  and  of  the  parties,  a  decree  against 
infant  defendants,  where  there  is  no  evidence  of  fraud  or  collusion,  is  as 
Talid  and  effectual  as  if  taken  against  adults. 

GUABDIAN  AD  LiTEM — PoWEB  OF,   TO  BIND    InFANT  PaBTY  BY  AdMI-SSIONS. — 

Under  the  statutes  of  this  State,  a  guardian  ad  litem  has  full  power  to 
bind  an  infant  defendant  by  admissions,  even  to  the  confession  of 
judgment. 
Pabol  Demubbbb — Doctbine  op,  not  Recognized  in  this  State. — The  doc- 
trine of  '*  parol  demurrer  "  is  not  recognized  in  this  State. 

• 

Appeal  from  Marion  County. 

In  1858,  Levin  N.  English,  one  of  the  defendants,  as 
guardian  of  the  plaintiffs,  who  were  minors,  made  sale  of 
certain  real  property  described  in  the  complaint,  of  which 
O.  G.  Savage,  another  of  the  defendants,  became  the  pur- 
chaser. At  the  February  term,  1873,  of  the  Circuit  Court 
for  Marion  County,  Oregon,  O.  G.  Savage  brought  suit 
against  the  plaintiffs  to  quiet  his  title  to  the  premises, 
alleging  that  the  guardian's  sale  before  referred  to  had  been 
conducted  in  substantial  conformit;^  with  the  law;  that  the 
bond  required  of  the  guardian  by  §  10,  chapter  51,  Miscella- 
neous Laws,  had  been  duly  given,  but  that  said  bond  had 
been  lost  or  destroyed,  and  that  its  absence  from  the  record 
of  the  proceedings  constituted  a  cloud  upon  his  (Savage's) 
title.  In  that  suit  G.  W.  Lawson  was  appointed  guardian 
ad  litem  for  the  infant  defendants  (plaintiffs  here),  and  filed 
an  answer  admitting  the  allegations  of  the  complaint.  There 
was  a  decree  in  accordance  with  the  prayer  of  the  com- 
plaint. The  present  suit  was  brought  to  set  aside  the 
guardian's  sale  above  referred  to,  and  also  the  decree  of  the 
Circuit  Court  of  February,  1873.  It  is  claimed  in  the  com- 
plaint that  the  guardian's  sale  was  void  because  the  guar- 
dian did  not  give  the  bond  required  by  g  10,  chapter  51,  of 
the  Miscellaneous  Laws,  and  that  the  decree  of  the  Circuit 
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Court  quieting  the  title  of  Savage  was  also  void  because  it 
was  obtained  by  fraud  and  collusion.  The  answer  denies 
all  the  material  allegations  of  the  complaint,  and  sets  up  as 
a  separate  defense  the  payment  of  the  purchase-money  by 
the  defendant  Savage  at  the  guardian's  sale,  and  also  cer- 
tain expenditures  made  for  permanent  improvements  upon 
the  premises  in  question,  and  asks  to  have  the  same  charged 
as  a  lien  upon  the  land  in  case  the  sale  is  set  aside.  The 
decree  of  the  court  below  was  that  the  sale,  and  also  the 
decree  of  1873,  be  set  aside  as  void,  and  that  the  purchase- 
money  and  money  expended  for  improvements  by  defendant 
Savage  be  made  a  lien  upon  the  land,  as  prayed  in  the 
answer.  From  this  decree  the  plaintifiEs  appealed  to  this 
Court. 

Knight  &  Lord^  for  Appellants. 

R.  P.  Boise  and  W.  TV.  Thayer,  for  Eespondents. 

By  the  Court,  Burnett,  J. : 

■ 

Upon  the  first  point  appellant's  counsel  seem  to  rely  with 
confidence  on  the  case  of  Cooper  v.  Sunderland  (3  Iowa, 
114).  In  that  case  an  objection  was  made  to  a  guardian's 
sale,  under  a  statute*similar  to  ours,  on  the  ground  that  it 
did  not  appear  that  the  guardian  took  the  oath  required  by 
the  statute  before  fixing  on  the  time  and  place  of  the  sale; 
and  the  court  says,  in  passing  on  the  case  made:  ** There  is 
no  evidence,  either  in  the  record  or  in  the  papers,  nor  is 
any  brought  to  our  knowledge  aliunde,  that  this  oath  was 
taken.  The  guardian  makes  a  report  of  her  sale  but  does 
not  state  it.  There  is  a  judgment  confirming  the  sale,  but 
this  goes  no  farther  than  to  say  (in  allusion  to  the  report), 
*  which,  having  been  examined  by  the  court  here,  and  the 
court  having  been  fully  advised  of  and  concerning  the 
premises,  it  is  ordered,'  etc.  *  *  *  The  above  record 
does  not  answer  the  call  of  the  statute." 

It  will  be  seen  that  there  is  a  material  difference  between 
the  Iowa  case  and  the  one  at  bar.  Here  the  judgment  of 
confirmation  recites  that:  *'And  it  further  appearing  to  the 
court  that  said  sale  had  been  legally  made  and  fairly  con- 
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ducted,"  which — in  addition  to  the  following  part  of  the 
order  granting  the  license  to  sell  the  real  estate  in  question, 
to  wit,  "It  is  therefore  ordered  by  the  court  that  upon  the 
said  guardian'  filing  a  good  and  sufficient  bond  and  taking 
the  oath  by  law  required,  that  license  issue  to  said  guardian 
to  sell  the  real  estate  described  in  his  petition," — shows  a 
different  record  altogether  from  that  in  the  case  last  referred 
to.  There  is  also  the  evidence  of  J.  0.  Peebles,  couniy 
judge,  G.  W.  Lawson,  Seth  Hammer,  and  O.  G.  Savage, 
that  tends  to  establish  the  fact  that  a  bond  was  given. 
True,  this  oral  evidence  is  contradicted  by  the  witnesses 
for  the  plaintiff,  and  conceding  that  oral  evidence  can  be 
admitted  to  impeach  the  record  made-  by  the  County  Court 
in  this  case,  and  that  the  question  depended  upon  the  rec- 
ollection of  the  witnesses  as  testified  to  by  them,  the  matter 
would  no  doubt  be  in  a  state  of  uncertainty. 

In  the  case  of  Blackman  v.  Bauman  (28  Wis.  611),  the 
record  itself  showed  affirmatively  that  the  statute  had  not 
been  complied  with,  for  the  oath  of  the  guardian  found  in 
the  record  was  made  on  the  day  of  the  sale,  and  not  before 
fixing  on  the  time  and  place  of  the  sale,  as  required. 

In  the  case  of  Manion  v.  Purdy  et  al,  (11  Minn.  400),  the 
objection  to  the  sale  was  founded  on  £^  insufficient  notice 
of  the  sale;  and  as  the  notice  itself  was  with  the  papers 
and  was  considered  a  part  of  the  record,  it  showed  on  its 
face  that  it  did  not  comply  with  the  statute.  The  case  in 
2  Sawyer  is  similar  to  the  one  in  3  Iowa,  and  in  the  case 
in  38  Maine  it  was  one  of  the  agreed  facts  that  no  bond 
had  been  filed.  But  the  view  we  have  taken  of  the  case 
makes  it  unnecessary  for  us  to  decide  whether  the  record 
of  the  County  Court,  together  with  the  evidence  offered  in 
connection  with  it,  establishes  the  fact  that  the  guardian 
did  give  the  bond  required  by  the  statute  before  the  sale 
was  made;  for  we  think  the  whole  matter  was  settled  by  the 
Circuit  Court  in  the  decree  made  March  l<fi,  1873. 

The  court  had  full  and  complete  jurisdiction  of  the  case 
and  of  the  parties,  and  there  is  no  evidence  to  sustain  the 
allegation  of  fraud  and  collusion  between  the  guardian  ad 
litem,  in  that  case,  and  O.  G.  Savage.     It  was  insisted  that 
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the  admissions  in  the  answer  filed  by  the  guardian  ad  litem 
in  the  case  in  the  Circuit  Court,  before  referred  to,  did  not 
bind  the  defendants  in  that  suit  (plaintiffs  in  this  case),  for 
the  reason  that  they  were  infants;  and  a  number  of  authori- 
ties were  cited  to  sustain  that  view.  Mr.  Freeman,  in  his 
work  on  Judgments,  g  513,  says:  "  A  judgmeut  against  an 
infant  is  not  void.  The  usual  practice  is  to  insert  a  provis- 
sion  allowing  an  infant  a  day  after  he  comes  of  age  to  show 
cause  against  a  decree  procured  against  him.  And  except 
where  the  practice  has  been  changed  by  introducing  a  modi- 
fication of  the  common  law  in  this  respect,  the  omission 
of  this  clause  is  an  error  which  will  undoubtedly  be  cor- 
rected on  appeal.  According  to  some  of  the  authorities, 
the  right  to  show  cause  against  a  decree  is  the  absolute 
right  of  every  infant  defendant;  a  right  which  is  not  taken 
away  by  the  omission  to  provide  for  it  in  the  decree,  and 
which  may  be  enforced  by  a  bill  of  review  or  by  original 
bill  showing  that  upon  the  facts  the  original  decree  is  im- 
proper." And  here  the  author  refers  to  a  number  of  author- 
ities, in  a  foot-note,  and  some  of  them  are  the  same  cited 
by  counsel  for  appellants.  Quoting  from  Daniell's  Chan- 
cery Practice,  he  goes  on  then  to  say:  '*  But  the  better  opin- 
ion is,  that  an  infant  defendant  is  as  much  bound  by  a  decree 
in  equity  as  a  person  of  full  age;  therefore,  if  there  be  an 
absolute  decree  made  against  a  defendant  who  is  underage, 
he  will  not  be  permitted  to  dispute  it  unless  upon  the  same 
grounds  as  an  adult  might  have  disputed  it,  such  as  fraud, 
collusion  or  error."  But  whatever  view  might  be  taken  of 
the  case  independent  of  the  statute,  it  appears  that  under 
the  provisions  of  the  Code,  page  156,  the  doctrine  of  ^^parol 
demmTer^'  is  not  recognized  in  this  State,  and  that  a  guar- 
dian ad  litem  has  full  power  to  bind  an  infant  defendant  by 
admissions,  even  to  the  confessions  of  a  judgment. 

Decree:  That  the  decree  of  the  court  below  be  reversed 
and  plaintiff's  complaint  dismissed. 
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ABATEMENT. 
Death  or  Defkmdant  in  Cbiminal  Action — Appeal  Abated  by. — ^When  an 
appeal  in  a  criminal  case  abates  by  the  death  of  the  prisoner,  the  judg- 
ment in  the  conrt  below  is  left  in  full  force  for  the  costs  and  disburse- 
ments of  the  action.     Whiiley  t.  Murphy^  328. 

ABORTION. 
See  Cbiminal  Law,  6. 

ABSTRACT  PROPOSITIONa 
«         See  iNSTBUcnoNB,  2,  3,  4. 

ACCORD  AND  SATISFACTION. 

See  CONTBACT. 

ACKNOWLEDGMENT. 
Pabol  Eyidence  Inadmibbible  TO  Impeach  Cebtipioatb  of  Acxnowleso- 
MENT,  WHEN: — Where  the  certificate  of  an  officer  to  acknowledgment  of 
a  deed  appears  on  its  face  to  be  in  substantial  compliance  with  the 
statute,  parol  eyidence  to  impeach  it  in  inadmissible,  unless  there  are 
allegations  in  the  pleadings  to  warrant  it.    Dolph  y.  Barney,  191. 

ACT  OP  CONGRESS. 
See  Donation  Act;  Homestead  Act;  Minebal  Lands;  Swamp  Land  Act. 

ACTION. 

1.  Limitation  of  Cebtain  Actions. — ^The  act  of  October  22,  1870,  amend- 
ing the  Practice  Act  and  limiting  the  period  for  commencing  certain 
actions  to  two  years,  includes  within  that  limit  only  causes  of  action 
that  accrued  after  the  passage  of  the  act.    Pitman  y.  Bump,  17. 

fi.  Second  Indobseb — Action  bt. — An  action  may  be  maintained  by  second 
indorser  against  first  indorser  for  money  paid  on  the  note.  Cogswell  y. 
Hayden,  22. 

3.  Tbusteb  of  an  Ezpbess  Tbust,  Action  bt — What  Complaint  Muerr 
Show. — When  it  appears  on  the  face  of  the  complaint  that  the  plaintiff 
is  not  the  real  party  in  interest,  and  he  sues  as  the  tnistee  of  an  express 
trust,  the  complaint  should  show  for  whose  benefit  the  action  is  brought. 
HoUaday  y.  Davis,  40. 
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4.  Damages — Pboof  of,  when  kot  Bequibed  in  AcnoN  fob  Damages  on 
CoNTBACT. — In  an  action  for  damages  arising  on  contract  no  proof  of 
damages  is  required  when  judgment  is  rendered  for  want  of  an  answer. 
White  V.  Northwest  Stage  Company,  99. 

5.  Assignment  of  Jitdoment — Action  on  Undebtaeing  in  Case  of. — 
The  right  of  action  on  the  undertaking  required  by  $  10  of  Justices* 
Code,  does  not  pass  to  an  assignee  by  the  assignment  of  the  judgment 
in  the  cause.    Drclj/  y.  Mayer,  185. 

6.  Office,  Action  to  tbt  Bight  to — Complaint. — A  complaint  is  insuffi- 
cient in  law,  in  a  proceeding  under  $  354  of  the  Civil  Code,  to  have  an 
officer  adjudged  disqualified  or  ineligible  to  hold  an  office,  under  the 
laws  of  this  State,  on  account  of  having  promised  to  reward  a  voter, 
unless  it  appears  affirmatively  that  such  promise,  if  performed,  would 
inure  to  the  benefit  of  such  voter.    State  ex  ret.  Church  y.  Dustin,  375. 

7.  Damages  fob  False  Bepbbsentations,  Action  fob — Pleading. — ^The 
essential  allegations  in  an  action  to  recover  damages  for  false  represen- 
tations are,  that  the  representations  were/oZse;  that  the  defendant  knew 
them  to  be  false,  and  that  they  were  made  with  intent  to  defraud  the 
plaintiff.    Rolfes  v.  Russel,  400. 

8.  Use  and  Occupation — In  Action  fob,  Bblation  of  Landlobd  and  Ten- 
ant  must  be  Shown. — In  an  action  for  the  use  and  occupation  of  land, 
a  contract,  express  or  implied,  creating  the  relation  of  landlord  and  ten- 
ant, must  be  shown;  otherwise  the  possession  is  hostile,  and  the  owner's 
remedy  is  by  ejectment  and  for  damages.    Espy  y.  Fenton,  423. 

9.  Beplevin. — The  action  for  the  recovery  of  person^  property  under  the 
Code  is  substantially  the  same  as  the  former  action  of  replevin,  and  is 
governed  by  the  same  rules  as  to  demand  and  refusal.  Moser  y.  Jenkins, 
447. 

10.  Paupeb — Action  bt,  on  Contbact  fob  Suppobt — ^Admissions. — In  an 
action  upon  a  contract  for  support,  the  affidavit  of  the  defendant,  subse- 
quent to  the  alleged  breach,  made  before  the  proper  authorities,  to  have 
the  plaintiff  removed  to  the  poorhouse,  is  competent  as  evidence  of  an 
admission  against  interest.     Tippin  v.  Ward,  450. 

11.  Idem — Evidence  of  Breach. — In  an  action  by  an  infirm  person  for 

breach  of  contract  for  support,  evidence  of  want  of  courtesy,  of  personal 

indignities,  and  of  general  unkind  treatment,  may  be  sufficient  to  prove 

the  alleged  breach  without  any  direct  refusal  of  defendant  to  support 

plaintiff.    Id, 

See  Cause  of  Action. 

ADMINISTBATOB'S  SALE. 

1.  Evidence   in  Case   of  Administbatob's   Sale— Judgment-Boll. — The 

judgment-roll  is  proper  preliminary  evidence  to  warrant  the  introduc- 
tion of  proof  of  a  sheriff's  sale,  and,  in  probate  proceedings,  the  petition, 
citation,  and  proof  of  service,  are  essential  parts  of  the  record.  Gilmore 
V.  Taylor,  89. 

2.  Idem — ^The  Whole  Becobd  competent  Evidence. — The  defendant  intro- 

duced an  order  of  sale  of  the  County  Court,  a  decree  of  confirmation,  and 
the  administrator's  deed ;  the  plaintiff  produced  and  offered  the  residue 
of  the  record  in  the  cause,  to  show  want  of  jurisdiction,  and  the  court 
refused  to  receive  the  evidence:  Held,  that  the  ruling  was  an  error  affect- 
ing a  substantial  right.    Id. 
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ADMISSIONS. 
1.  EviDENCB  TO  PBovE  ADMISSIONS  IN  AcTioN  FOB  SuppoBT. — In  an  Bction 
npon  a  contract  for  support,  the  affidavit  of  the  defendant,  made  subse- 
quent to  the  alleged  breach  of  contract,  before  the  county  judge,  in  a 
proceeding  to  have  the  plaintiff  placed  in  the  county  poorhouse,  is 
admissible  in  evidence  as  showing  the  declarations  and  admissions  of 
defendant  in  relation  to  the  issues  involved  in  the  litigation.  Tippin  v. 
Ward,  450. 

2.   GUABDIAN  AD  LiTEM— PoWKB  OF,  TO  BIND  InFANT  PaBTY  BY  AdMIB8ION8. — 

Under  the  statutes  of  this  State,  a  guardian  ad  litem  has  full  power  to 
bind  an  infant  defendant  by  admissions,  even  to  the  confession  of  judg- 
ment.   English  v.  Savage,  518. 

ADVERSARY  PARTIES. 
See  Infant,  3;  Pabtibs  to  Actions;  Suits,  akd  Otheb  Pbooeedikos,  6. 

AFFIDAVIT. 
Claim  and  Delivebt  of  Pebsonal  Fbopebtt. — In  an  action  for  the  re- 
covery of  personal  property,  the  affidavit  of  claimant  to  obtain  imme- 
diate delivery  is  no  part  of  the  pleadings.     Moser  v.  Jenkins,  44!J, 

See  Action,  9;  Admissions. 

AGENT. 

1.  Gontbaot  of  Agent  fob  Gonbedebation  Moving  to  Himself. — An  agree 

ment  by  an  agent  of  a  railroad  company,  charged  with  the  duty  of 
selecting  the  route  or  line  of  railway,  to  select  a  particular  route  for  a 
consideration  moving  to  himself,  is  in  fraud  of  his  principal  and  void. 
HoUaday  v.  Davis,  40. 

2.  Executob — PuBCHASE  OF  Pbopbbtt  OF  EsTATE  BY  Agent  OF. — ^Whero  an 

executor  purchases  through  an  agent  real  property  belonging  to  the 
estate  of  his  testator,  neither  he  nor  his  heirs  will  be  allowed  interest  on 
the  price  paid,  when  suit  is  brought  to  set  aside  the  deed.  LayUm  v. 
Hogue,  93. 

3.  CoBPOBATioNS — BouND  BY  AoTS  OF  Agents,  WHEN, — Corporations  are  bound 

by  their  simple  contracts  and  by  other  acts  of  their  officers  and  agents 
performed  in  the  discharge  of  their  ordinary  duties.  Fink  v.  Canyon 
Rood  Co.,  301. 

AGREEMENT. 
See  Contbact;  Void  Agbeement. 

ALIENATION. 
See  Donation  Act;  Obdeb  of  Alienation. 

AMBIGUITY. 
1.  Pabol  Evidence — When  Admissible  to  Fix  a  BotrNDABY.— Parol  evi- 
dence is  admissible  to  fix  a  boundary  which  is  variable,  to  show  the 
location  of  a  stake  or  stones  referred  to  in  a  deed  as  a  monument,  or  to 
locate  the  boundaries  where  an  ambiguity  exists  on  the  face  of  a  deed. 
Such  evidence  is  not  objectionable  on  the  ground  that  it  alters,  varies, 
or  contradicts  the  written  instrument.    Raymond  v.  Coffty,  132. 


528  Index. 

2.  Pabol  Eyidenge  mot  Admissiblk  to  Explain  Patent  Ambiouitt. — 
Where  a  paper,  purporting  to  be  a  lease,  does  not  describe  the  property 
leased,  the  ambiguity  is  patent,  and  parol  evidence  is  not  admissible  to 
explain  it.     Noyea  v.  Stauff,  456. 

AMENDMENT. 

1.  AiiLowiNG  OB  BsFasiNG  AMENDMENT  Mattbb  OF  DiBOBETZoN. — Allowing 

or  refusing  an  amendment  is  addressed  to  the  discretion  of  the  Conrt, 
and  will  be  reviewed  only  for  the  purpose  of  determining  whether  there 
has  been  an  abuse  of  discretion.  Error  will  not  be  presumed.  Hender- 
son V.  Morris,  24. 

2.  Decbeb— Motion  to  Amend,  when  too  Late. — ^Without  excuse  for  the 

delay,  an  application  for  the  amendment  of  a  decree,  seventeen  months 
after  it  is  entered,  comes  too  late.     Chapman  v.  Wilbur,  299. 

3.  Appeal. — What  Amendments  not  Axlow^d  on. — Upon  an  appeal  from 

an  inferior  court  to  the  Circuit  Court,  no  amendment,  which  substan- 
tially changes  the  issues  raised  and  tried  in  the  inferior  court,  can  be 
allowed.     Moser  v.  Jenkins,  447. 

4.  PiiEADiNOS — Amendments   mat   be    made   on   Appeal   which    do   not 

OHANOK  the  Issues  tbied  in  the  loweb  Coubt. — An  amendment  may 
be  allowed  in  the  appellate  court  which  changes  the  allegations  of  the 
complaint,  where  such  changes  only  serve  to  present  upon  the  complaint 
and  answer  the  same  questions  that  were  presented  in  the  lower  court 
upon  the  answer  and  reply;  but  an  amendment  which  presents  a  defense 
not  presented  or  suggested  in  the  pleadings  in  the  court  below,  will  not 
be  allowed.    Monroe  v.  N.  P.  Coal  Mining  Co.,  509. 

AMENDMENT  OF  STATUTES. 

1.  Implication — Amendments  bt. — Section  22,  Art.  IV  of  the  State  Con- 
stitution, prohibits  amendments  by  implication.  Every  law  as  amended, 
should  not  only  show  in  itself  what  the  law  in  force  on  that  subject  is, 
but  it  should  be  a  direct  index  to  the  law  which  has  been  superseded. 
Grant  County  v.  Sels  {per  Bonham,  C.  J.,  dissenting),  243. 

2.  Statute  Hkvised  and  Section  Amended  must  be  Set  Out  at  Length. — 
An  act  revised  or  section  amended,  must  be  set  out  and  published  in 
full;  as  revised  or  amended,  incorporating  all  changes  made.  DoUm  v. 
Barnard,  390. 

3.  Idem — Decision  Appboved. — The  decision  of  this  Court  in  the  case  of 

The  City  of  Portland  v.  Slock  (2  Or.  69)  cited  and  approved.     Id. 

ANSWER. 

1.  Cboss-Bill  cannot  be  Filed  when  Anbweb  pbesents  Complete  De- 
fense.— Where  an  answer  sets  up  a  full  and  complete  legal  defense  to  an 
action,  a  cross-bill  in  equity  cannot  be  filed  under  (  377  of  the  code. 
Dolph  V.  Barney,  191. 

2.  Appeal  from  Justice's  Coubt  when  Answeb  is  Stbicken  Out. — ^When 
an  answer  is  purposely  stricken  out,  or  set  aside  on  a  trial  in  Justice's 
Court,  and,  defendant  failing  to  file  any  other  answer,  judgment  is  ren- 
dered against  him,  such  judgment,  upon  a  question  of  defendant's  right 
of  appeal,  will  be  considered  as  a  *' judgment  for  want  of  answer,"  and 
not  appealable.    Long  v.  Sharp,  438. 
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3.  Idem— When  Answeb  thvb  Set  Aside,  Bkyibw  is  the  Bemedt.— The 
remedy  of  a  party  defendant  in  Jastice's  Gonrt,  whose  answer  has  been 
set  aside,  is  by  writ  of  review.    Id. 

4.  JUDQXBNT   70B  WaMT  OF  AmSWEB— WhKN    PbOOF  OF   BaUAGES  NOT  Bb- 

QUiBED. — In  an  action  for  damages  on  contract,  no  proof  of  damages  is 
required  when  judgment  is  rendered  for  want  of  an  answer.  White  y. 
Northvoesl  Stage  Co,,  99. 

6.  Yebdixd  Answeb  must  be  Pbesented  on  Application  to  Set  Asms 
Dkfaui^t. — When  a  motion  is  made  to  set  aside  a  defanlt,  the  correct 
practice  is  for  the  defendant  to  present  his  answer,  properly  Terified,  at 
the  hearing.    Id. 

6.  Insdtficient  Anbweb. — When  the  answer  admits  all  the  facts  alleged  in 
the  complaint,  or  does  not  deny  them,  but  denies  the  legal  conclusions 
only,  judgment  on  the  pleadings  may,  on  motion,  be  allowed.  Simpson 
▼.  Praiher,  86. 

APPEAL. 

1.  Subpbibe — When  Pboceedinos  Betiewed  fob. — ^When  a  party  has  been 
misled  or  taken  by  surprise  by  the  act  of  the  adverse  party,  it  devolves 
on  him  to  bring  the  fact  to  the  knowledge  of  the  court,  and  if  he  seeks 
to  review  the  point  on  appeal  he  should  make  the  showing  a  part  of  the 
record.    Henderson  v.  Morris^  24. 

2.  Matteb  of  Dibcbbtion — Allowing  ob  Befusino  Amendment  not  Beview- 
able. — Allowing  or  refusing  an  amendment  is  within  the  discretion  of 
the  court,  and  will  not  be  reviewed  on  appeal,  except  to  determine 
whether  there  has  been  an  abuse  of  discretion.  Error  will  not  be  pre- 
sumed.   Id. 

3.  Void  Judomemt — ^Appeal  fbom. — ^A  judgment,  although  void,  may  be 
appealed  from.     TruUmger  v.  Todd,  36. 

4.  Dismissal  of  Appeal — ^Effect  of. — Dismissal  of  appeal  is  equivalent  to 
regular  affirmance  of  the  judgment.    Simpson  v.  Prather,  86. 

5.  Obdeb — What  Appealable. — An  appealable  order  is  one  which  not  only 
affects  a  substantial  right,  but  also  in  effect  determines  the  action.  Stale 
V.  Brown,  119. 

6.  Notice  of  Appeal  in  Gbiminal  Oases. — ^When  the  State  appeals  in  a 
criminal  action,  notice  of  the  appeal  must  be  served  upon  the  respondent 
in  person,  if  he  is  a  resident  of  the  county,  and  also  upon  the  clerk.  If 
respondent  is  not  a  resident  of  the  county,  notice  must  be  served  upon 
his  attorney  and  also  upon  the  clerk,  and  the  return  should  show  that 
the  respondent  is  not  a  resident  of  the  county.    State  v.  Broion,  119. 

7.  Bill  of  Exokptiomb — ^When  Appeal  mat  be  Sustained  Without. — It  is 
not  a  sufficient  ground  to  dismiss  an  appeal  that  no  bUl  of  exceptions 
was  filed  in  the  case,  if  any  of  the  errors  assigned  otherwise  appear  upon 
the  record.     Taylor  v.  Patterson  db  Co.,  121. 

8l  Tbial  Fee  on  Appeal. — In  the  appellate  court  the  appellant  is  the 

"  moving  party,**  and  must  advance  the  trial  fee.    Bailey  v.  Frush,  136. 

9.  Idem — If  not  Paid,  Appeal  mat  be  Dismissed^— If  the  appeUant  refuse 

or  neglect  to  advance  the  trial  fee  when  required,  the  court  may  dismiss 

the  appeal  and  affirm  the  judgment  of  the  court  below.    Id. 

10.  Objection  to  Defective  Complaint  on  Appeal. — The  objection  that  the 

complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 

Vol.  v.— 34 
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is  not  waiTed  by  answer,  and  may  be  urged  ih  an  appellate  court.  Svaris 
Y.  Sieger  dal,  1^7 » 

11.  NoTiGB  OF  Appkaxi. — ^Tho  notice  of  appeal  must  describe  with  reason- 
able certainty  the  decree  appealed  from,  the  court  in  which  snch  decree 
was  rendered,  the  time  when  it  was  rendered,  the  names  of  the  parties, 
and  the  fact  that  one  party  or  the  other  intends  to  appeal  to  the  Sn- 
preme  Goart.    Christian  y.  Bcanst  253. 

12.  Grrr  Becobdbb — ^Appbax.  Lzn  rnoic. — ^The  recorder  of  the  city  of 
Gorrallis  is  ex  officio  a  jastice  of  the  peace,  and  an  appeal  will  lie  from 
his  judgment  to  the  Gircuit  Gourt.    Sellers  ▼.  CUy  of  CorvdUis,  273. 

13.  Bkyibw  and  Appeal  not  Goncubbbnt  Bbickdies. — ^The  writ  of  reriew 
will  not  lie  where  the  right  of  appeal  exists.  The  decision  of  this  Gourt 
in  SchiroU  db  Oronsr  t.  PhiUippi  dk  Coleman,  orerruled  so  far  as  it  holds 
that  appeal  and  review  are  concurrent  remedies.  The  decision  of  this 
Gourt  in  Eoans  y.  Christian  (4  Or.  376),  affirmed.    Id, 

14.  Bill  or  Exokftzoms— Evidsnob  must  be  Inoobpobated  nv. — ^Upon  a 
trial  of  an  issue  of  fact  in  a  proceeding  under  (  292  of  the  code  this 
Gourt  will  not  look  into  the  evidence  upon  which  the  fact  was  found  in 
the  court  below,  unless  exception  is  duly  taken  to  it,  and  the  same  is 
embodied  in  the  statement  or  bill  of  exceptions.  Ladd  y.  Beed  et  al.,  296. 

16.  Tebmb  or  SuPBEME  Goubt  at  which  Appeals  abb  Tbiable. — ^A  term 
of  the  Supreme  Gourt  appointed  by  an  order  duly  entered  in  the  journal 
duriug  term  time  is  a  regular  term  within  the  meaning  of  the  statute 
governing  appeals,    ifoore  v.  Packusood,  325. 

16.  Gbxminal  Gases — Efteot  of  Appeal. — An  appeal  in  a  criminal  case 
does  not  vacate  the  judgment  appealed  from.  WhiUey  v.  Murphy  et  al, « 
328. 

17.  InuM — Death  of  Defendant. — ^When  an  appeal  in  such  a  case  abates  by 
the  death  of  the  defendant,  the  judgment  of  the  court  below  for  costs 
and  disbunements  is  left  in  full  force.    Id, 

18.  ButTB  IN  Equitt  must  be  Tbied  db  novo  on  Appeal. — A  suit  in  equity, 
when  fully  tried  in  the  Gircuit  Gourt,  and  a  decree  rendered,  must,  if 
appealed,  be  tried  anew  upon  the  transcript  and  evidence.  Howe  v. 
PaUerson,  353. 

19.  Idem — Ticstixont  xnsrr  Acoompant  Tbansobipt. — ^As  the  findings  of 
fact  and  conclusions  of  law  by  the  court  below  are  not  conclusive  in  a 
suit  in  equity,  if  appealed,  this  Gourt  must  look  into  the  testimony  and 
reach  its  own  conclusions  of  fact  as  well  as  of  law.    Id, 

20.  Idkm — Findings  of  Fact  in  Goubt  below  not  Gonclusfvb. — In  a  suit 
in  equity  the  findings  of  fact  of  the  court  below  are  not  conclusive  in 
the  appellate  court.    Id, 

21.  Ebbob  cannot  bk  Assigned  when  Dkmubbkb  is  Waived. — Where  a  de- 
murrer is  waived  by  the  filing  of  an  answer,  the  judgment  of  the  court 
below  in  overruling  the  same  cannot  be  assigned  as  error  in  the  appel- 
late court.    Richards  v.  Fanning  et  al.,  356. 

22.  iNSTBucnoN — Belbvanot  of,  not  Pbbsumed. — Where  an  instruction  is 
refused,  the  correctness  or  incorrectness  of  which  depends  on  circum- 
stances not  disclosed  in  the  record,  its  applicability  will  not  be  presumed. 
The  party  complaining  must  show  its  relevancy  affirmatively.  This 
Gourt  will  not  presume  a  state  of  facts  in  order  to  find  an  erroit  but 
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eyerj  presumption  will  be  made  in  favor  of  the  ruling  of  the  court 
below.    Id, 

23.  Idem— Bill  or  Exocftionb  must  show  what  Evidbnoe.  —  In  order 
to  enable  this  Court  to  determine  whether  the  instructions  asked 
for  and  refused  are  correct,  there  must  be  a  proper  bill  of  exceptions 
embodying  sufficient  of  the  evidence,  or  a  statement  that  some  evidence 
had  been  given  upon  the  points  upon  which  instructions  are  asked,  in 
order  to  show  whether  they  were  applicable  to  the  case.    Id, 

24.  Notice  or  Appeal  cannot  be  Waived  so  as  to  orvs  Jurisdiction. — 
Notice  of  appeal  must  be  served  and  filed  to  give  this  Court  jurisdiction, 
and  cannot  be  waived  by  stipulation  of  parties.  Consent  may  waive 
error,  but  cannot  confer  Jurisdiction.    Oliver  v.  Harvey,  360. 

25.  Whole  Jctdoment — When  Appeal  must  be  from. — ^Where  an  appeal  is 
taken  to  the  Circuit  Court  from  a  judgment  of  the  city  council  in  the 
assessment  of  damages  and  benefits,  under  the  act  of  December  19, 1865, 
entitled  "An  Act  to  authorize  the  city  of  Portland  to  open,  lay  out,  and 
widen  streets  and  alleys,  and  to  appropriate  private  property  therefor,' 
such  an  appeal  cannot  be  taken  from  a  part  of  the  judgment,  but  must 
be  taken  from  the  whole  thereof,  and  the  trial  in  the  appellate  court 
must  be  de  novo.    City  of  Portland  v.  Kamm^  362. 

26.  JuBisDionoN  BT  ks^RkiA  TO  Compel  Offices  of  Infebiob  Coubt  to 
Complete  Record.  —  The  failure  of  the  proper  officer  of  an  inferior 
court  to  record  the  proceedings  of  such  court  can  only  be  remedied  by 
proce^ings  to  complete  the  record.  The  supervisory  control  exercised 
by  the  Circuit  Court  in  such  cases,  as  a  general  rule,  is  by  mandamus, 
writ  of  review,  or  on  appeal.  Douglas  County  Boad  Co*  v.  Douglas 
County,  373. 

27.  JosnoE's  Coubt—Appbal  from,  when  Answeb  is  Stbickbn  out. — ^When 
an  answer  ip  purposely  stricken  out  or  set  aside  on  a  trial  in  Justice's 
Court,  and  defendant  failing  to  file  any  other  answer,  judgment  is  ren- 
dered against  him,  such  judgment,  upon  a  question  of  deieudant's  right 
to  appeal,  will  be  considered  as  a  "judgment  for  want  of  answer,"  and 
not  appealable.    Long  v.  Sharp,  438. 

28.  Idem — Dismissal  of  Appeal  fob  Want. of  Jurisdiction — ^Ebbob  to  Af- 
firm Judgment. — When  the  Circuit  Court  dismisses  an  .appeal  for  want 
of  jurisdiction,  it  has  no  authority  to  render  any  further  judgment  than 
that  of  dismissal,  and  an  affirmance  of  the  judgment  below  by  such  court 
is  error.    Id. 

29.  What  Amendments  not  Allowed  on  Appeal. — Upon  an  appeal  from 
an  inferior  court  to  the  Circuit  Court,  no  amendment  which  substan- 
tially changes  the  issues  raised  and  tried  in  the  inferior  court,  can  be 
allowed.    Moser  v.  Jenkins,  447. 

30.  Pleadinqs— Amendments  may  be  made  on  Appeal  which  do  not  Chanqb 
THE  Issues  Tried  in  the  Loweb  Court. — An  amendment  may  be  allowed 
in  the  appellate  court  which  changes  the  allegations  of  the  complaint, 
where  such  changes  only  Herve  to  present  upon  the  complaint  and  an- 
swer the  same  questions  that  were  presented  in  the  lower  court  upon  the 
answer  and  reply;  but  an  amendment  which  presents  a  defense  not  pre- 
sented or  suggested  in  the  pleadings  in  the  court  below,  will  not  be 
allowed*    Monroe  v.  N.  F.  Coal  Alining  Co,,  509. 
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APPEALABLE  OBDER. 
What  ib  an  AppEALABiiS  Obdeb. — An  order  to  be  appealable  is  one  which 
not  only  affects  a  snbstantial  right,  bnt  one  which  in  effect  determines 
the  action.    State  y«  Brown,  119. 

APPEARANCE. 
YoLUNTABT  AppEABANOE. — ^Thc  Toluntary  appearance  of  a  defendant  in  a 
canse  is  a  waiver  of  the  service  of  summons  and  complaint.     Wliiie  v. 
Northwesl  Stage  Co.,  99. 

APPELLATE  COURT. 
See  Appeai^,  10,  2P, 

APPROPRIATION  ACT. 

1.  Centenniai<  Commission  Act. — Under  the  Centennial  Gomqiission  Act, 

approved  October  24,  1872,  it  is  the  duty  of  the  State  Treasurer  to  set 
apart  a  fund  from  which  to  pay  all  warrants  drawn  in  virtue  thereof. 
Simon  v.  Brovm^  285. 

2.  Idem. — Warrants  drawn  in  virtue  of  said  act  cannot  be  paid  out  of  the 

funds  provided  by  the  appropriation  act  approved  October  24,  1874. 
Id. 

ARREST. 

1.  Pbobablb  Caxtbs  fob  Abbbbt. — ^An  intentional  shooting  of  one  person  by 

another,  resulting  in  death,  is  sufficient  in  law  to  constitute  probable 
cause  for  the  arrest  of  the  person  who  did  the  shooting,  although  a  jury 
may  find/ from  the  evidence,  that  the  shooting  was  in  self-defense. 
Qkue  V.  Whitley,  164. 

2.  Idem — An  intentional  killing  with  a  deadly  weapon  is  prima  fade  evi- 

dence of  probable  cause  for  arrest  and  presentation  before  the  grand 
jury.    Id, 

3.  Civil  Action — ^Abbest  of  Defendant  —  Subbendeb  bt  Bail. — ^Where  a 

constable  executes  a  writ  of  arrest  in  a  civil  action,  and  the  sureties 
subsequently  deliver  the  party  back  into  his  custody,  it  is  his  duty  to 
acknowledge  the  return  of  the  party  by  certificate  indorsed  upon  a  cer- 
tified copy  of  the  undertaking  of  bail.    Hume  v.  Norris,  478. 

ASSAULT  WITH  INTENT  TO  KILL. 
See  Cbiminal  Law,  11,  12,  23,  24,  26. 

ASSIGNEE. 

See  Assignment, 

ASSIGNMENT. 

1.  Jttdgment— Assignment  of,  does  not  cabbt  Right  of  Action  on  Undeb- 

TAKiNG  fob  Costs.— Right  of  action  on  the  undertaking  required  by  $  10 
of  Justice's  Code  does  not  pass  to  an  assignee  by  the  assignment  of  the 
judgment  in  the  causa     Dray  v.  Mayer,  185. 

2.  Suit  bt  Assignee  of  one  Obugee  of  Bond  not  a  Bab  to  Suit  fob  Spe- 

cific Pebfobmance  afteb  Assignment  to  him  of  Rights  of  bemainino 
Obligees. — A  suit  by  the  assignee  of  one  of  two  obligees  in  a  bond  for 
the  conveyance  of  real  estate  is  not  a  bar  tea  subsequent  suit  for  spedflo 
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performance  between  the  same  parties,  and  concerning  the  same  land, 
commenced  after  the  plaintiff  in  the  former  snit  has  acquired  the  interest 
in  the  land  of  both  obligees  in  the  bond.    Enott  y.  Stephens,  235. 

ATTACHMENT. 

1.  BiAL  Pbopkbtt — Effbot  of  Attachmkmt  of. — ^A  sheriff  does  not  acqnire 

a  special  ownership  in  real  property  by  levying  an  attachment  thereon. 
The  only  effect  of  sach  levy  is  to  create  a  lien  upon  the  real  property  in 
faTor  of  the  attaching  creditor  from  the  date  of  the  levy.  State  y. 
Comdius,  46. 

2.  PsBsoNAii  Pbopbbtt — ^Lbvt  of  Attachment. — Unless  the  officer  levying 

npon  personal  property  capable  of  manual  delivery,  takes  the  same  into 
his  custody,  he  does  not  acquire  a  special  property  therein.    Id. 

ATTEMPT  TO  ESCAPE. 
See  EviDENGS,  27. 

BAIL. 
Ddtt  of  Offices,  when  6aii«  Subbendkb  Pbingipal. — Where  a  constable 
executes  a  writ  of  arrest  in  a  civil  action  and  the  sureties  subsequently 
deliver  the  party  back  into  his  custody,  it  is  his  duty  to  acknowledge 
the  return  of  the  party  by  certificate  indorsed  upon  a  certified  copy  of 
the  undertaking  of  bail.    Hume  v.  NorriSf  478. 

BENEFITS. 
See  Stbbbt  Impbovbxemtb. 

BILL  OF  EXCEPTIONS. 

1.  When  Appbaii  i£at  be  Sustained  without  Bill  of  Exceptions.  —  It  is 

not  a  sufficient  ground  to  dismiss  an  appeal,  that  no  bill  of  exceptions  was 
filed  in  the  case,  if  any  of  the  errors  assigned  otherwise  appear  upon  the 
record.     Taylor  v.  Patterson  A  Co.,  121. 

2.  What  Eviobnoe  must  be  incobpobated  in  Bill  of  Exceptions. — Upon 

a  trial  of  an  issue  of  fact  in  a  proceeding  under  $  292  of  the  Code,  the 
Court  will  not  look  into  the  evidence  upon  which  the  fact  was  found  in 
the  court  below,  unless  the  same  is  incorporated  in  a  statement  or  bill  of 
exceptions,  and  exception  properly  taken  to  its  admissibility  when 
offered  in  the  court  below.    Ladd  v.  Reed  A  JTigley,  296. 

3.  Idem. — In  order  to  enable  this  Court  to  determine  whether  instruc- 

tions asked  for  and  refused  are  correct,  there  must  be  a  proper  bill  of 
exceptions,  embodying  sufficient  of  the  evidence,  or  a  statement  that 
some  evidence  had  been  given,  upon  the  points  upon  which  instructions 
are  asked,  in  order  to  show  whether  they  were  applicable  to  the  case. 
Bichards  y.  Fanning  et  al.,  356. 

BOARD  OF  SCHOOL  LAND  COMMISSIONERS. 
See  School  Land  Commissionbbs. 

BOND. 
See  Specifio  Pebfobmance;  Lock  Bonds. 
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BOUNDARIES. 

1.  True  Like  of  Subtrt. — In  goverDment  snryeys  the  line  actnally  ran  by 

the  original  snrreyors  is  the  trne  line.    Ooodman  v.  Myrick,  65. 

2.  Pabol  Eyidenck — When  Admibsiblk  to  fix  Boundabt. — Parol  evidence 

is  admiftsible  to  fix  a  boundary  which  is  variable,  to  show  the  location  of 
a  stake  or  stones  referred  to  in  a  deed  as  a  monument,  or  to  locate  the 
boundaries  where  an  ambiguity  exists  on  the  face  of  the  deed.  Such 
evidence  is  not  objectionable  on  the  ground  that  it  alters,  varies  or  con« 
tradicts  the  written  instrument.    Baymond  v.  Coffey,  132. 

See  Metes  and  Bounds. 

BREACH  OF  CONTRACT. 
See  CoNTBAOT,  3,  24,  25,  30;  Damages,  1,  4. 

BRIBERT. 
What  Nkcxsbabt  to  Constitute  in  Cebtain  Case. — A  protnise  by  a  candi- 
date for  the  office  of  county  judge,  made  to  the  voters  of  his  county  prior 
to  his  election,  that  he  will,  if  elected,  pay  into  the  county  treasury  two 
hundred  dollars  per  annum  out  of  his  salary  as  judge,  is  not  an  offer  to 
reward  a  voter  under  $  7,  Art.  2,  of  our  State  Constitution,  unless  it  also 
appears  that  the  voters  influenced  by  such  offer  were  taxpayers  in  such 
county,  or  would  in  some  way  be  benefited  by  the  performance  of  such 
offer.    Stale  ea  rtl.  Church  v.  Dustin,  375. 

See  CoMPumrr,  7. 

BRIDGES. 
County  Bbidoes— How  must  be  Repaibbd. — Under  the  act  of  October  11, 
1862,  relating  to  the  erection  and  repairing  of  county  bridges,  immediate 
repairs,  called  for  by  any  emergency,  are  left  to  the  discretion  of  the 
county  judge  and  may  be  done  by  private  contract.  All  other  repairs 
and  the  construction  of  new  bridges  must  be  done  by  contract,  let  to  the 
lowest  bidder,  unless,  through  the  road  supervisor,  in  the  special  cases 
provided  for  by  the  act  of  1865.  Springfield  MUHng  Co.  v.  Lcme  County, 
265. 

CANDIDATE  FOR  OFFICE. 
See  Bbibebt. 

CANVASS  OF  VOTES. 
See  Contestino  Elbotion. 

CATTLE  RUNNING  AT  LARGE. 

1.  CoiofoN  Law  RuijB  bbqxtibino  Owneb  of  Cattle  to  keep  them  nr  hib 

own  Close  not  in  Fobok.— The  common  law  rule,  that  every  man  is 
required  to  keep  his  cattle  within  his  own  close,  under  the  penalty  of 
answering  in  damages  for  all  injuries  arising  from  their  running  at  large, 
IB  not  in  force  in  this  State.    Campbell  v.  Bridvoell,  311. 

2.  Tbskpass  bt  Cattle — Complaint  in  Action  fob. — The  complaint  in  an 

action  for  trespass  by  cattle,  must  set  forth  facts  showing  an  indosnre 
uilt  in  substantial  compliance  with  the  statute^    Id* 
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CAUSE  OP  ACTION  OR  SUIT. 

1.  Facts   CoNSTrrnriNa  Cause  ov  Action  ksj>  not  Evidkncb  sHOuiiD  bb 

Stated. — A  pleading  should  contain  a  concise  statement  of  the  facts  con- 
stitnting  the  canse  of  action  or  defense,  instead  of  the  evidence  from 
which  snch  facts  may  be  inferred.    Smith  v.  Foster,  44. 

2.  General  Demttbiieb. — If,  from  inspection  of  a  complaint,  the  whole  or 

any  part  thereof  oan  be  resolved^nto  a  canse  of  action,  a  general  demnr- 
rer  will  be  overruled.    Simpson  v.  Prather,  86. 

3.  Objection  that  CompiiAint  does  not  Constitutb  Cause  of  Suit,  mat 

BE  Baisbd  in  Appeixate  Coubt. — The  objection  that  the  oomplaint  does 
'  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  is  not  waived  by 
answer,  and  may  be  urged  in  an  appellate  court.    Svarts  v.  Steger,  147, 

See  AonoN,  1. 

CENTENNIAL  COMMISSION. 

1.  AppBOFBiATiftN  roB  CsNTKMNiAL  CouihssioN. — Under  the  Centennial  Com- 

mission Act,  approved  October  24,  1872,  it  is  the  duty  of  the  State 
Treasurer  to  set  apart  a  fund  from  which  to  pay  all  warrants  drawn  in 
virtue  thereof.    Simon  v.  Brovm,  285 . 

2.  Wabbantb  fob,  cannot  be  Paid  out  of  Gsnebaij  Appbopbiation. — ^Warrants 

drawn  in  virtne  of  said  act  cannot  be  paid  out  of  the  funds  provided  by 
the  Appropriation  Act,  approved  October  24, 1874.    Id. 

CERTIFICATE. 

1.  What  Certificate  of  Sebvice  of  Summons  must  show. — ^When  an  officer 

undertakes  to  serve  a  summons,  he  should  use  ordinary  diligence,  at 
least,  to  find  the  defendant,  in  order  that  he  may  serve  him  personally, 
and  after  using  such  diligence,  if  he  should  not  be  found,  constructive 
service  may  be  made.  "When  thus  made  the  certificate  should  show  that 
the  defendant  was  not  found,  in  jrder  to  render  that  mode  of  service 
complete. — TruUenger  v.  Todd,  36. 

2.  Acknowuedoment — Cebtifzcate  of,  cannot  be  Impeached  by  Pabol. — 

Where  the  certificate  of  an  officer  to  acknowledgment  of  a  deed  appears 
on  its  face  to  be  in  substantial  compliance  with  the  statute,  parol  evi- 
dence is  inadmissible  to  impeach  it,  unless  there  are  allegations  in  the 
pleadings  to  warrant  it.    Dolph  v.  Barney,  191. 

3.  Constable  mxtbt  maee  Cebtificate  of  Subbendebbt  Bail,  when. — ^Where 

a  constable  executes  a  writ  of  arrest,  in  a  civil  action,  and  the  sureties 
subsequently  deliver  the  party  back  into  his  custody,  it  is  his  duty  to 
acknowledge  the  return  of  the  party  by  certificate  indorsed  upon  a  cer- 
tified copy  of  the  undertaking  of  bail.    Hume  v.  Norris,  4l1^, 

4.  Tax  Sale  Certificate. — ^A  certificate  of  purchase  at  a  tax  sale  does  not 

convey  a  legal  title.  It  is,  however,  evidence  of  an  equitable  title.  A 
party  claiming  any  rights  under  a  tax-sale  certificate  must  first  show 
strict  compliance  with  the  statutes  in  all  steps  necessary  to  be  taken 
previously  to  the  execution  of  such  certificate.    Dolph  v.  Barney,  191. 

CEBTIFIED  COPY. 
1.  Mutilated  Beoobd  to  contbadict  Cbbtdtied  Copt. — Where  a  record 
which  is  offered  in  evidence  is  interlined,  erased  and  mutilated,  the 
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intorlineatioDs,  erasures  and  mutilations,  should  be  fully  and  satisfac- 
torily explained,  especially  where  it  is  sought,  by  a  record  in  such  con- 
dition, to  contradict  a  certified  copy  which  appears  to  have  been  formally 
and  regularly  transcribed.     Dolph  t.  Barmy,  191. 

2.  Idem. — In  order  to  overcome  such  certified  copy  by  a  record  in  which 
erasures,  interlineations  and  mutilations  appear,  the  oflfer  should  be  to 
prove  that  the  certified  copy  was  not  a  true  copy  of  the  record  at  the 
time  it  was  made.    Id, 

CHALLENGE  TO  JUBOB. 

TaXPATEB   of   MuMIOIPAL   CoBPOBATTON — COMPKTEMCY    OF,  AS   JtTBOB,  WHEBB 

Gobpobahon  is  a  Pabtt. — In  an  action  to  recover  damages  brought  under 
the  act  of  December  19,  1865,  to  authoriase  the  city  of  Portland  to  lay 
out  streets,  etc.,  a  taxpayer  within  the  said  city  of  Portland  is  not  com- 
petent as  a  juror  when  challenged  for  implied  bias. — Cihf  qf  Poriland  v. 
,  JSjotmm,  362.  # 

CHABACTEB. 

1.  Defendant's  Chabaotsb,  when  and  how  Inquibbd  into. — The  question 

of  character  is  one  which  the  defendant  alone  has  a  right  to  enter  into; 
and  when  he  has  done  so,  the  prosecution,  in  rebuttal,  is  permitted  to 
show  only  his  general  bad  character.  Proof  of  particular  facts  is  inad- 
missible.   State  V.  Oarrandt  156. 

2.  Evidence  of  Good  Chabacteb  in  Bebuttal  of  Ikpbachment  of  Witness. 

— ^Testimony  going  to  show  that  a  witness  has  made,  at  other  times, 
statements  inconsistent  with  his  testimony,  is  an  impeachment  of  his 
general  character  for  truth  and  veracity,  and  in  such  a  case  evidence  of 
general  good  character  for  truth  and  veracity  may  be  offered  in  rebuttU. 
Evidence  of  good  character  is  admissible  whenever  the  character  of  a 
witness  has  been  impeached  in  any  of  the  ways  permitted  by  the  statute. 
GUue  V.  WhiUey,  164. 

3.  Gx>OD  Chabaoteb  of  Defendant  in  Cbiminal  Case. — Evidence  of  good 

character  when  offered  by  a  prisoner  ought  to  be  submitted  to  the  con- 
sideration of  the  jury  together  with  the  other  facts  and  circumstances  of 
the  case,  to  be  weighed  by  them  with  the  other  evidence  in  the  case,  in 
determining  the  guilt  or  innocence  of  the  accused.    State  v.  Oarrand,  216. 

CHATTEL  MOBTGAGE. 
Titlb  not  Convbtsd  bt  Chattel  Mobtgage. — A  chattel  mortgage  simply 
creates  a  lien  upon  the  property  mortgaged.     It  does  not,  without  fore- 
closure, vest  any  title.    Chapman  v.  iStote,  432. 

CIBCUIT  COUBT. 

8UPEBVISOBT  GONTBOL  OF   ClBCUIT  CoUBT  TO  OOMPLETE  BeOOBD   OF  InFEBIOB 

CouBT — How  sxebcibed. — The  failure  of  the  proper  officer  of  an  inferior 
court  to  record  the  proceedings  of  such  court,  can  only  be  remedied  by 
proceedings  to  complete  the  record.  The  supervisory  control  exercised 
by  the  Circuit  Court  in  such  cases,  as  a  general  rule,  is  by  mandamus, 
the  writ  of  review,  or  on  appeal.  Douglas  County  Road  Co,  v.  Douglas 
County,  373. 
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gity  recorder. 

Appeal  fbom  Citt  Reoobdeb  of  Ck>BYAiiiJ8. — ^The  recorder  of  the  city  of 
Corvallis  is  ex  officio  a  justice  of  the  peace,  and  an  appeal  will  lie  from 
his  judgments  to  the  Circuit  Court.    Setters  y.  CUy  of  GorvaUis,  273. 

CLAIM  AND  DELIVERY. 
See  Repletin. 

CLERK. 

1.  Illegal  Taxation  op  Costs — Relief  fbom. — ^Upon  a  proper  showing  the 

party  injured  is  entitled  to  relief  from  the  illegal  and  fraudulent  taxation 
by  a  county  clerk  of  the  costs  and  disbursements  in  a  criminal  case. 
WhiUey  v.  Murphy  ei  al.,  328. 

2.  Afteb  Satisfaction  of  Judgment  is  Entebed,  Clebe  has  no  authobity 

TO  MAXE  FuBTHXB  Entbt. — When  a  judgment  has  been  satisfied,  the 
derk  has  no  authority  to  make  a  further  entry  of  judgment  in  the  case, 
or  to  issue  execution,  until  such  satisfaction  is  canceled  or  set  aside  in  a 
proper  proceeding,  in  the  court  where  the  judgment  was  rendered. 
Snipes  y.  Beezley,  420. 

3.  Neglect  of  Clebe  to  index  Recobd  of  Conveyance — Effect  of. — The 

index  is  no  part  of  the  record  of  a  conveyance.  When  the  grantee 
delivers  his  deed  to  the  county  recorder  and  has  it  copied  by  him  into 
the  proper  book,  he  has  done  all  the  law  requires  of  him  to  give  notioe 
to  subsequent  purchasers,  and  the  party  who  suffers  through  the  neglect 
of  the  clerk  to  properly  index  such  conveyance,  must  look  to  the  clerk 
and  hi^  sureties  for  redress.    Board  of  Commissioners  v.  Babcock,  472. 

COLLATERAL  ATTACK. 
See  Judgment,  6. 

COMMON  FAME. 

1.  Etxdenoe— Common  Reputation  of  Ownbbsbip. — ^Under  Subd.  12,  $  766, 

of  the  Code  of  Civil  Procedure,  common  reputation  is  admissible  in 
evidence  to  prove  the  ownership  of  property  in  dispute,  and  this  statute 
changes  the  general  rule  in  this  respect.     Wilson  v.  Maddock,  480. 

2.  Idem — Opinion  of  Witness. — ^A  question  which  calls  for  the  opinion  of  the 

witness  as  to  whom  common  reputation  ascribes  the  ownership  of  prop- 
erty, is  not  admissible.    Id, 

COMMON  SCHOOL  FUND. 
Loan  of  Common  School  Funds. — The  act  to  provide  for  the  loaning  of 
common  school  funds,  approyed  December  19,  1865,  is  constitutional 
and  valid.    Kubli  v.  3farttn,  436. 

COMPETENCY  OF  JUROR. 
SeeJuBOB. 

COMPLAINT. 
1.  Fob  whose  Benefit  Action  Bbought— Complaint  must  Show. — ^When 
it  appears  on  the  face  of  the  complaint  that  the  plaintiff  is  not  the  real 
party  in  interest,  and  he  sues  as  the  trustee  of  an  express  trust,  the  com- 
plaint should  show  for  whose  benefit  the  action  is  brought.  EoQaday 
V.  DamSf  40. 
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2.  SuFFiciENOT  ov  CoMPLAiNT  OH  Genebaz<  Dkicubbbb. — If,  from  inspec- 

tion of  a  complaint,  the  whole  or  any  part  thereof  can  be  resolved  into 
a  canse  of  action,  a  general  demurrer  will  be  oyerruled.  Simpson  y. 
Praiher,  86.  * 

3.  Gold  Coin  Gontbact  —  CoMPLAnrr   need  not  Allege  Wbitten  Con- 

TBAOT. — Although  our  statute  requires  (or  at  least  contemplates)  that  a 
contract  for  the  payment  of  gold  coin,  to  be  Talid,  must  be  in  writing, 
yet  the  rules  of  pleading  in  such  cases  do  not  require  the  complaint  to 
allege  that  such  agreement  was  in  writing.  Taylor  y.  Pattenon  A  Co., 
121. 

4.  Bbtobicinq  Wbiiten  Inbtbument — Complaint  mttst  Show,  what. — ^To 

entitle  a  party  to  have  a  written  contract  reformed  in  a  court  of  equity, 
on  the  ground  of  mistake,  the*  complaint  must  show  that  the  alleged 
mistake  was  that  of  the  parties  to  the  contract,  and  that  it  was  mutnaL 
Evarta  y.  Sieger,  147. 

5.  DBFEcnYE  Complaint — Answbb  does  not  Waiye  Objection  to. — ^The 

objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  is  not  waived  by  answer,  and  may  be  urged  in  an  appel- 
late court.    Id, 

6.  Tbespabs  bt  Cattle — Complaint  m  Action  fob.— The  complaint  in  an 

action  for  trespass  of  cattle  must  set  forth  facts  showing  an  indosure 
built  in  substantial  compliance  with  the  statute.  Campbell  y.  BridweU, 
311. 

7.  Action  to  tbt  Bioht  to  Office — Complaint  in. — A  complaint  is  insuffi- 

cient in  law,  in  a  proceeding  under  $  354  of  the  Civil  Code,  to  have  an 
officer  adjudged  disqualified  or  ineligible  to  hold  an  office,. under  the 
laws  of  this  State,  on  account  of  having  promised  to  reward  a  voter, 
unless  it  appears  affirmatively  that  such  promise,  if  performed,  would 
inure  to  the  benefit  of  such  voter.    State  ex  rel.  Church  v.  Dusiiti,  375. 

CONDITIONAL  PAYMENT. 
Judgment  Debtob  —  Conditional  Payment  bt,  on  Execution.  —  When  a 
sheriff  receives  money  from  a  judgment  debtor,  and  agrees  with  such 
debtor  to  apply  it  on  the  execution,  provided  such  execution  be  just  and 
legal,  otherwise  to  return  it,  he  is  not  bound  to  do  more  than  allow  to 
such  debtor  the  full  time  which  the  execution  has.  to  run,  to  determine 
the  legality  of  the  execution.  Thereafter,  the  sheriff  may  apply  such 
money  on  the  execution.    Richards  v.  Nye,  382. 

CONFESSION  OF  JUDGBiENT. 
See  GuABDiAN  ad  Litem. 

CONFIRMATION  OF  SALE. 
Obdeb  oonfibmino  Sale  conclubivb  of  what. — An  order  confirming  a  sale 
upon  execution  is  a  conclusive  determination  of  the  regularity  of  the 
proceedings  concerning  the  sale,  as  to  all  persons  in  any  other  action, 
suit  or  proceeding.    Dclph  v.  Barney,  191. 

CONFLICTING  STATUTES. 
1.  Bepeal  bt  Implication. — ^Where  a  subsequent  statute  is  repugnant  to  a 
prior  one  it  operates  as  a  repeal  of  the  first  so  far  as  they  conflict. 
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Stattites  which  repeal  prior  ones  by  implication  are  not  obnokions  to 
$  22,  Art.  V  of  the  Gonstitation.  FMsobner  t.  Chaduciek,  152. 
2.  Ii>iM .— A  subsequent  independent  act  which  does  not  attempt  to  revise 
or  amend  any  prior  act  by  reference  to  its  title  is  not  unconstitutional 
because  some  of  its  provisions  conflict  with  those  of  a  prior  act  upon 
the  same  general  subject.    Id, 

CONJUNCTIVE  DENIALS. 
See  DsszAiA,  3. 

CONSENT  OF  PABTIES. 
See  Appeal,  24;  Jubibdiotzok,  6. 

CONSIDEBATION. 

1.  Mabbiaok  as  Conbidksation  fob  Conyetanoe.^A  conveyance,  the  con- 

sideration of  which  is  marriage,  is  not  a  voluntary  conveyance.  Bonser 
v.  MiUer,  110. 

2.  Idem. — Marriage  being  a  valuable  consideration,  such  conveyance  will  not 

be  presumed  to  be  fraudulent  either  as  to  existing  or  subsequent  pur- 
chasers. Id. 
8.  New  Pbohibe — Coksidebatioh  fob. — ^In  order  to  render  an  agreement  to 
forbear,  and  the  forbearance  of  a  claim  a  sufficient  consideration  for  a 
new  promise,  it  is  essential  that  the  demand  forborne  should  be  sustain- 
able at  law  or  in  equity,  and  the  consideration  will  fail  if  the  demand  is 
without  foundation.    0,  A  C.  JB.  B,  Co,  v.  Fotter,  228. 

CONSTABLE. 

1.  The  Wobd  "Shebiff,"  includes  CoNsxABLS.—The  word  "sheriff,"  in 

$  110,  subdivision  1  of  the  Civil  Code,  is  a  generic  term,  and  compre- 
hends constable,  whose  duties  are  of  a  like  nature.    Hume  v.  Norris,  478. 

2.  DuTT  OF  Constable  when  Bail  Subbendbb  Pbincipal. — Where  a  con- 

stable  executes  a  writ  of  arrest,  in  a  civil  action,  and  the  sureties  subse- 
quently deliver  the  party  back  into  his  custody,  it  is  his  duty  to 
acknowledge  the  return  of  the  party  by  certificate  indorsed  upon  a  cer- 
tifled  copy  of  the  undertaking  of  bail.    Id, 

CONSTITUTIONAL  LAW. 

1.  Act  of  Lboslatubb  Void  in  Pabt.— An  act  of  the  Legislature  maybe 
void  in  part  for  its  unconstitutionality  and  good  so  far  as  it  is  constitu- 
tional.   Fleischrur  v.  Chadwiok,  162. 

2.  Bepeal  by  Impuoation  CoNSTiTDa:ioNAL.^-Where  a  subsequent  statute 
is  repugnant  to  a  prior  one,  it  operates  as  a  repeal  of  the  first  so  far  as 
they  conflict.  Statutes  which  repeal  prior  ones  by  implication  are  not 
obnoxious  to  $  22,  Art.  lY  of  the  Constitution.    Id, 

3.  CoNFLionNQ  Pbovibions  of  Independent  Acts. — A  subsequent  indepen- 
dent act  which  does  not  attempt  to  revise  or  amend  any  prior  act  by 
reference  to  its  title,  is  not  unconstitutional  because  some  of  its  provis- 
ions conflict  with  those  of  a  prior  act  on  the  same  general  subject    Id, 

4.  Act  Fixinq  Salabt  of  County  Judoe  of  Gbant  Countt — Constitu- 
tionality OF.— The  act  of  October  26,  1870,  fixing  the  salary  of  the 
county  judge  of  Grant  County  at  eight  hundred  doIUrs  per  annum,  is  not 
unconstitutional.    Orard  Couidy  v,  StU^  243. 
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6.  BKPuaNAirT  Statutes — ^How  GoNSTRnsD. — When  two  statutes  are  incon- 
sistent and  repugnant  so  that  both  cannot  stand*  the  one  last  enacted 
shall  be  considered  in  force,  and  to  repeal  by  implication  all  prior  acts 
or  parts  of  acts  that  conflict  with  it.     Id. 

6.  Amendmbnts  bt  Impuoation.— Section  22,  Art.  IV  of  the  State  Consti- 
tution, prohibits  amendments  by  implication.  Eyery  law  as  amended^ 
should  not  only  show  in  itself  what  the  law  in  force  on  that  subject  is, 
but  it  should  be  a  direct  index  to  the  law  which  has  been  superseded. 
Id.  {per  Bonhanif  C.  J.,  disaenting.) 

7.  Husband  and  Wipk— Powbb  of,  to  Gontbact  with  eaoh  othkb. — Though 
Article  XY,  $  5  of  our  State  Constitution  is  an  innovation  upon  the  com" 
mon  law,  it  does  not  abrogate  that  principle  which  preyents  husband  and 
wife  from  contracting  with  each  other.    Elfelt  y.  Hinck,  255. 

8.  Bbpbal  bt  Implication.— When  two  statutes  that  are  in  conflict  are 
enacted  by  the  Legislature  upon  the  same  general  subject,  the  last  enact- 
ment furnishes  the  rule  of  action  and  repeals  the  prior  act  by  implication, 
so  far  as  they  conflict.    Hard  v.  Hawn,  275. 

9.  Amkndmknt  or  Statute  must  be  set  out  at  Length. — An  act  revised 
or  section  amended,  must  be  set  out  and  published  in  full,  as  revised 
or  amended,  incorporating  all  changes  made.    Dolan  v.  Barnard,  390. 

10.  Case  Appbovbd.— Decision  of  this  Court,  in  the  case  of  The  City  of  Port- 
land V.  Stock  (2  Or.  69),  cited  and  approved.    Id. 

11.  Act  fob  Payment  of  Look  Bonds  unconstitutional.  —  The  act  to 
authorize  the  State  Treasurer  to  convert  currency  funds  into  coin  in 
certain  cases,  and  also  to  pay  off  the  Lock  bonds,  approved  October  26, 
1874,  is  unconstitutional,  for  the  reason  that  it  impairs  the  obligation  of 
the  contract,  entered  into  between  the  State  and  the  Willamette  Lock 
and  Canal  Company  by  act  of  the  Legislative  Assembly,  approved 
October  21,  1870.     Qotdsmiih  v.  Broum,  418. 

12.  Title  of  Act — ^What  must  Ezpbess.  —  The  case  of  Simpaon  v.  BaUey 
(3  Or.  515),  approved,  wherein  it  is  held  that  the  object  of  Art.  4,  $  20 
of  the  Constitution,  which  provides  that  every  act  shall  embrace  but  one 
subject,  etc.,  is  to  prevent  matters,  wholly  foreign  and  disconnected 
from  the  subject  expressed  in  the  title,  from  being  inserted  in  the  body 
of  the  act;  but  that  such  section  does  not  require  that  all  subjects, 
properly  connected  with  the  main  subject,  shall  be  so  expressed. 
Mc  Whirier  v.  Brainard,  426. 

13.  Embbgenct. — ^While  the  Legislature  cannot  create  an  emergency,  it  may 
declare  that  certain  existing  facts  create  one,  so  as  to  give  an  act  effect 
from  its  passage  and  approval  by  the  Governor.    Id. 

14.  SuBMiTTiNa  Location  of  County  Seat  to  Populab  Vote. — The  Legis- 
lature of  1872  enacted  a  law  providing  that  the  question  of  the  location 
of  a  county  seat  for  Union  County  should  be  submitted  to  a  vote  of  the 
people  of  the  county  at  the  ensuing  Presidential  election;  specifying 
Ave  points  to  be  voted  for,  and  restricting  the  designation  to  the  points 
BO  specified;  that  if  neither  of  such  points  received  a  majority  of  the 
votes  cast,  the  two  highest  should  be  voted  for  at  the  next  general  elec- 
tion, and  providing  that  the  point  finally  receiving  such  majority  should 
be  the  county  seat.  Held,  that  the  act  does  not  delegate  the  power  to 
locate,  but  exercises  it;  and  that  the  submission  to  the  voters,  authorized 
in  the  act,  merely  provides  a  particular  mode  by  which  the  location 
shall  take  effect.    Id, 
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15.  UsuBY  Law  CoHsnTtmoNAii.— The  usury  law  of  1862  is  constitutional, 
and  a  contract  made  in  violation  of  it  will  not  be  enforced.  Chapman  y. 
8iaU,  432. 

16.  Act  axtthobiziko  Loan  of  GoimoN  School  !E^i>  bt  County  Tbeab- 
VBBB. — The  act  to  provide  for  the  loaning  of  the  common  school  fnnds, 
approved  December  19,  1865,  is  constitutional  and  valid.  Kuhli  v. 
Mwriin,  436. 

CONSTRUCTION  OF  STATUTES. 

1.  Chabteb  of  City  of  Salem  Constbukd. — The  act  incorporating  the 
dty  of  Salem  prohibits  the  Common  Council  from  creating  "any  debt 
or  liabilities  in  any  manner"  against  the  city  which  shall  exceed  the  sum 
of  one  thousand  dollars:  Etld,  that  the  object  of  this  provision  was  to 
compel  the  Common  Council  to  conduct  the  financial  operations  of  the 
city  upon  a  cash  basis,  and  thus  prevent  the  present  and  future 
resources  of  the  city  from  being  incumbered  or  pledged  for  any  sum  in 
excess  of  such  limitation.    Sakm  Woder  Company  v.  City  of  Salem,  29. 

2.  Idem. — An  agreement  to  pay  the  Salem  Water  Company  eighteen  hundred 
dollars  per  annum,  for  seventeen  years,  in  quarterly  installments,  for 
water,  to  be  furnished  the  city,  without  any  provision  for  raising  and 
appropriating  revenue  to  be  applied  in  'payment  of  such  liabilities  as 
they  become  due,  necessarily  created  a  liability  against  the  city  within 
the  meaning  of  such  prohibitoiy  clause.  The  liability  being  in  excess 
of  such  limitation,  the  contract  is  void.    Id. 

3.  Statute  of  Limitations. — The  act  of  October  22,  1870,  amending  the 
Practice  Act  and  limiting  the  period  for  commencing  certain  actions  to 
two  years,  includes  within  that  limit  only  causes  of  action  that  accrued 
after  the  passage  of  the  act.    Pitman  v.  Bump,  17. 

4.  Swamp  Land — Act  of  Conobbss. — The  act  of  Congress  of  September  28, 
1850,  was  extended  to  Oregon  by  the  act  of  March  12,  1860.  The  grant 
was  in  prcesentit  and  passed  a  fee-simple  titie  to  the  State  of  all  the 
swamp  and  overflowed  lands  within  her  borders.    GhisUm  v.  SioU,  48. 

5.  Idem — Patent. — The  patentjprovided  for  in  the  second  section  of  the 
act  of  1850,  operates  merely  as  a  further  assurance  of  the  title.    Id. 

6.  Idem— Pebsonal  Tbust. — The  trust  raised  by  the  act  of  1850  is  a  per- 
sonal, not  a  property  trust.    It  does  not  run  with  the  land.    Id, 

7.  Idem — Bight  of  State  bkfobe  Patent  issubs. — ^The  State  has  the  right 
to  make  selections  and  dispose  of  the  swamp  and  overflowed  lands 
acquired  under  the  grant  before  the  issuing  of  the  patent  by  the  general 
government.    Id. 

8.  Idem— Pbovibo. — The  proviso  in  the  first  section  of  the  act  of  1860  in 
no  way  operates  as  a  limitation  upon  the  grant.    Id. 

9.  Idem — Pbovision  as  to  Selegtion,  Dibectoby. —  The  provision  in  the 
second  section  of  the  act  of  1860,  in  relation  to  the  time  within  which 
selections  are  to  be  made,  is  directory.  The  State  lost  no  rights  by  not 
complying  strictly  therewith.    Id. 

10.  Specifio  Contbagt  Act. —  Although  our  statute  requires  (or  at  least 
contemplates)  that  a  contract  for  the  payment  of  gold  coin,  to  be  valid, 
must  be  in  writing,  yet  the  rules  of  pleading  in  such  cases  do  not  require 
the  complaint  to  allege  that  such  agreement  was  in  writing.  Taylor  v. 
Patterson  db  Co.,  121. 
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11.  Idbk. — The  statute  above  referred  to,  and  oommonly  known  as  the  '*  Spe- 
cific Contract  Act,*'  does  not  operate  to  change  the  rules  of  pleading  in 
actions  to  recover  gold  coin,  but  only  requires  a  different  character  of 
evidence,  (iuery.  Whether  the  weight  of  authority  does  not  maintain 
that  a  recovery  may  be  had  for  gold  coin,  on  a  verbal  agreement,  inde- 
pendent of  statutory  aid  ?    Id. 

12.  Statutb  or  Limitatioms. — Our  statute  of  limitations  simply  suspends 
the  remedy.    It  does  not  extinguish  the  debt.    JMyer  v.  Beal,  130. 

13.  Statute  Combtbuei). —  Section  7,  Chapter  6,  Miscellaneous  Laws,  con- 
trued.    Id. 

14.  Chabtbb  or  Crrr  of  PoBTLAin>— JuBisDicnoN  or  Police  Judge. — By 
(  155  of  the  charter  of  the  city  of  Portland,  the  police  judge  has  jurisdic- 
tion of  all  crimes  defined  by  any  ordinance  of  said  city.  CUy  of  Pori^ 
land  V.  Dmny,  160. 

15.  Idkm. — In  addition  to  such  jurisdiction,  by  $  156  he  has  the  jurisdiction 
of  a  justice  of  the  peace,  under  the  general  laws  of  the  State,  identical 
with  that  of  all  other  justices  of  the  peace.    Id, 

16.  Idem — Compensation  or  Pouce  Judge. — By  ( 160,  for  his  services  in  the 
capacity  of  a  police  judge  proper,  he  is  to  be  paid  out  of  the  city  treasury, 
by  a  salary  fixed  by  ordinance,  not  to  exceed  eighteen  hundred  dollars 
per  annum.  By  (  173,  when  acting  in  the  capacity  of  a  justice  of  the 
peace,  in  enforcing  the  laws  of  this  State,  he  is  entitled  to  tax  and  receive 
fees  in  compensation  for  such  services  as  other  justices  of  the  peace.  Id, 

17.  Donation  Act— Gbant  in  Pb£8£nti.— The  Donation  Act  is  a  grant  in 
pndserUi  of  an  estate  in  fee,  subject  to  be  defeated  by  non-compliance 
with  the  conditions  subsequent  therein  expressed.  Dolph  v.  JBamejf, 
191. 

18.  Idem — Titz«b  undbb,  bow  YBans. — Upon  compliance  with  the  require- 
ments of  said  act,  title  vests  in  virtue  of  the  act  itself.    Id, 

19.  Idem— Issuance  of  Patent  a  Ministebial  Act. — The  issuing  of  patent 
under  the  act  is  a  ministerial  act,  and  the  patent  is  mere  evidence  of 
title  in  the  class  of  oases  to  which  this  belongs.    Id, 

20.  Idem — Powkb  of  AiiiKNATioN  undbb. — Where  W.  and  wife  resided  upon 
and  cultivated  a  land-claim  under  the  Donation  Act,  and  made  proof  of 
compliance  with  the  provisions  thereof,  they  have  had,  since  the  amend- 
ment of  1854,  full  power  of  alienation  by  deed  before  the  issuance  of 
patent.    Jd. 

21.  Idem — Alienation  bt  Husband  and  Wife  befobb  Patent  afteb  Ambnik 
MENT  OF  1854. — W.  and  wife,  after  full  compliance  and  proof,  and  since 
the  passage  of  naid  amendment,  having  alienated  by  deed,  the  wife  hav- 
ing died  before  issuance  of  patent,  the  patent  when  issued  being  to  W. 
and  wife  and  their  heirs:  Held,  that  the  sale  was  valid  and  effectual  to 
pass  the  title,  and  bound  the  iitle  which  would  otherwise  have  come  to 
her  heirs  by  reason  of  her  death.    Id, 

22.  Sales  on  Execution — DiBKCTosr  Pbovibions  ooncbbnino. — ^The  pro- 
vision of  the  code  that  when  a  sale  of  real  property  is  made  upon  exe- 
cution, and  it  consists  of  several  known  lots  or  parcels,  they  shall  be 
sold  separately*  is  directory.    Id. 

23.  When  Statute  is  Pbbemptobt. — When  a  publio  body  or  oSioer  has 
been  clothed  by  statute  with  power  to  do  an  act  which  concerns  the 
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public  interest,  the  execution  of  the  power  is  a  duty,  and  thongh  the 
phraseology  of  the  statute  be  permissive,  it  is  neyertheless  to  be  held 
peremptory.    Springfield  liUling  Company  y.  Lane  County,  265. 

24.  Act  bkultino  to  Coitmtt  Bbidoks  Ck>K8TBUKi>.  —  Under  the  act  of 
October  11,  1862,  relating  to  the  erection  and  repairing  of  county 
bridges,  immediate  repairs,  called  for  by  any  emergency,  are  left  to  the 
discretion  of  the  county  judge,  and  may  be  done  by  private  contract. 
All  other  repairs  and  the  construction  of  new  bridges  must  be  done  by 
contract  let  to  the  lowest  bidder,  unless,  through  the  road  supervisor, 
in  the  special  cases  provided  for  by  the  act  of  1865.    Id. 

25.  Ghabteb  of  Cxtt  of  Cobvai^lib — City  Ebcobdbb— Jubisdiction — AppbaXi 
FBOM. — ^The  recorder  of  the  city  of  Corvallis  is  ex  officio  a  justice  of  the 
peace,  and  an  appeal  will  lie  from  his  judgments  to  the  Circuit  Court. 
SeUen  v.  City  of  CorvaUis,  273. 

26.  Ckmtbnnial  Commission  Act. — Under  the  Centennial  Commission  Act, 
approved  October  24,  1872,  it  is  the  duty  of  the  State  Treasurer  to  set 
apart  a  fund  from  which  to  pay  all  warrants  drawn  in  virtue  thereof. 
Simon  y.  Brown,  286. 

27.  Ipbm. — ^Warrants  drawn  in  virtue  of  said  act  cannot  be  paid  out  of  the 
funds  provided  by  the  Appropriation  Act  approved  October  24,  1874. 
Id. 

28.  Requlab  Txbm  of  Sitpbbmb  Coubt — What  xb  within  Meanino  of 
Statcttk  Govebnimo  ApPEAiiB. — A  term  of  the  Supreme  Court  appointed 
by  an  order  of  the  court  entered  in  the  journal  thereof  in  term-time  is  a 
regular  term  within  the  meaning  of  the  statute  governing  appeals. 
Moore  v.  Fackwood,  325. 

29.  HoMESTRAD  AcT — EXEMPTION  X7NDEB. — Whcu  B  party  having  availed 
himself  of  the  benefits  of  the  first  section  of  the  Homestead  Act  of  Con- 
gress, May  20,  1862,  ieuid  taken  a  homestead  under  the  first  and  second 
sections  of  that  act,  afterwards,  before  the  expiration  of  five  years' 
residence,  commutes  under  the  eighth  section  of  that  act,  and  obtains 
patent  by  the  payment  of  money:  Held,  that  the  land  so  acquired  is  a 
homeskad  and  exempt  from  liability  for  debts  contracted  prior  to  the 
issuing  of  the  patent.    Clark  v.  Bailey,  343. 

30.  Idem — Entby  in  Tbust  Fobbidden. — The  entry  of  a  homestead  under 
the  act  of  Congress  of  1862,  by  one  in  trust  for  another,  is  forbidden  by 
law,  and  a  court  of  equity  will  not  decree  that  any  such  trust  can  be 
implied.    Id, 

81.  Act  belating  to  Stbeet  Impbovementb  in  Citt  of  PoBiiiAND— AppeaIi 
FBOM  Judgment  of  Citt  Counoiij. — Where  an  appeal  is  taken  to  the 
Circuit  Court  from  a  judgment  of  the  city  council  in  the  assessment  of 
damages  and  benefits,  under  the  act  of  December  19,  1865,  entitled  *' An 
Act  to  authorize  the  city  of  Portland  to  open,  lay  out  and  widen  streets 
and  alleys,  and  to  appropriate  privafe  property  therefor, "  such  appeal 
cannot  be  taken  from  a  part  of  the  judgment,  but  must  be  taken  from 
the  whole  thereof,  and  the  trial  in  the  appellate  court  must  be  de  novo. 
City  of  Portland  v.  Kamm,  362. 

32.  Idem — ^Ybbdict  as  to  Damages  and  Brnefitb. — In  actions  brought  un- 
der the  act  of  December  19, 1865,  to  authorisEC  the  city  of  Portland  to  lay 
out  streets,  etc.,  a  verdict  which  finds  generally  is  insufficient.  The 
verdict  must  state  the  sum  of  the  benefits  and  of  the  damages  separately, 
or  at  least  show  the  sum  of  the  difference  between  them.    Id, 
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33.  Donation  Act — Widows  Embbaoed  bt. — The  twenty-second  section  of 
the  Donation  Law  embraces  two  classes  of  widows  to  whom  the  proyis- 
ions  of  the  act  are  extended.    JSlachly  y.  BuUer,  463. 

34.  *'  8HBBIFF  "— DBnKinoN  OT. — The  word  *'  sheriff,"  in  $  110,  subdivision 
1,  of  the  Civil  Code,  is  a  generic  term,  and  comprehends  constable, 
whose  daties  are  of  a  like  natnre.    Hume  t.  NarriSf  478. 

See  CoNBi'iTUTioKAi*  Law. 

CONSTRUCTIVE  SERVICE. 
See  Sbbtiok  ov  Summons* 

CONTESTING  ELECTION. 
liOOATiNO  County  Seat  —  Equitt  cannot  oo  behind  Canvass  of  Vom. — 
Upon  the  submission  of  the  question  of  the  location  of  a  county  seat  to 
an  election,  the  question  of  fact,  as  to  whether  the  canyass  of  the  vote 
was  correct,  and  as  to  what  the  true  vote  was,  and  subordinate  ques- 
tions, cannot  be  tried  in  equity.  The  proper  remedy  to  try  the  qualifi- 
cation of  voters,  the  legality  of  the  conduct  of  the  judges,  or  of  the  can- 
vass, is  by  mandamus  and  not  by  injunction.    McWhirier  y.  Brainard^ 

426. 

CONTRACT. 

1.  Spioitio  Pebtobmahcb  ot  Contbact  to  Convey  Land. — A  contract  for 
the  sale  of  land  of  which  the  courts  will  be  justified  in  decreeing  a 
specific  performance  must  be  certain  and  defined,  and  the  testimony 
offered  in  support  of  it  must  be  fully  sufficient  and  ample.  Oddl  v. 
Morinf  96. 

2.  Idem. — The  rule  that  a  specific  performance  will  be  refused  where  the 
contract  is  vitiated  by  uncertainty,  is  applied  with  more  than  ordinary 
stringency  against  assignees  and  representatives  of  the  contracting  par- 
ties,    id. 

3.  Damages  fob  Bbeach  of  Contbact. — In  an  action  for  damages  arising 
on  contract,  no  proof  of  damages  is  required  where  judgment  is  rendered 
for  want  of  an  answer.     White  v.  NorUiwest  Stage  Go,,  99. 

4.  Specific  Pbbfobmance — ^What  must  Appeab. — Before  the  court  will 
exercise  its  extraordinary  jurisdiction  of  enforcing  a  specific  perform- 
ance, it  must  appear  that  the  agreement  sought  to  be  enforced  is  fair 
and  just,  mutual  in  its  character,  and  certain  in  its  terms.  WTdteaker  v. 
Vanschoiackf  113. 

6.  Idem — Fabol  Vabiation. — Courts  of  equity  will  not,  ordinarily,  compel 
the  specific  performance  of  a  contract  with  variations,  additions,  or  new 
terms  to  be  made  and  introduced  into  it  by  parol  evidence.    Id, 

6.  Tendkb  of  Pebfobmancb — When  must  be  made. — If  a  party  purchase 
property  and  agree  to  pay  therefor  in  other  property  at  a  stipulated  val- 
uation, on  a  day  certain,  he  must  tender  performance  by  offering  to  con- 
vey on  that  day,  otherwise  the  party  to  whom  the  debt  is  owing  may 
elect  to  consider  the  debt  a  money  obligation  to  the  extent  of  such  valu- 
ation, and  may  sue  for  its  recovery  in  money.    ShaUuck  v.  Smith,  125. 

7.  Sepabate  Aobbements  of  Diffebent  Pabties— Contbact  based  or. — A 
contract  cannot  be  predicated  upon  a  separate  agreement  between  differ- 
ent parties,  unless  there  has  been  a  novation  by  which  the  new  parties 
in  the  separate  agreement  agree  to  accept  the  performance  in  the  first 
contract  as  a  consideration  for  the  second,    id. 
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8.  Statutb  of  Fbausb — Contbagt  to  bb  pbbfobmed  within  ▲  Ybab. — 
Where  a  contract  by  its  terms  may  be  performed  within  one  year,  and 
when  it  is  within  the  contemplation  of  the  parties  that  such  a  contingency 
was  not  only  possible  but  probable,  the  case  is^not  within  the  statute  of 
frauds.    Southwell  y,  Beexley,  143. 

9.  PEBFOBSfA.NOB--'WHAT  IS  IN  GeBTAIN    GaBBS— QuBSTION  FOB   JUBT. — ^ThO 

delivery  of  a  certain  number  of  sheep  being  essential  to  a  performance 
of  contract,  it  depends  upon  the  peculiar  circumstances  of  the  case 
whether  such  delivery  should  be  by  a  precise  technical  separation  and 
counting  of  the  sheep,  or  whether  a  delivery  may  not  be  made  by  a  deliv- 
ery of  a  greater  number,  including  the  number  called  for  in  the  contract, 
and  this  is  a  question'which  may  properly  be  left  to  the  jury.    Id. 

10.  Public  Polict—Contbact  Against. — H.,  being  a  Director  and  President 
of  the  Oregon  and  California  Eailroad  Company,  and  the  owner  of  a 
controlling  interest  in  the  stock  of  said  company,  agreed  with  P.,  that 
in  confederation  of  a  certain  sum  of  money  he  would  cause  the  line  of 
said  road  to  be  located  on  a  certain  route,  and  a  depot  to  be  built  at  a 
certain  place,  instead  of  adopting  another  route  then  surveyed,  which 
was  shorter,  and  over  which  said  road  could  be  constructed  at  less  ex- 
pense: Held,  that  such  a  contract  is  contrary  to  public  policy.  HoUaday 
▼.  PaUersonf  177. 

11.  Tbusis — CoNTBACiB  IN  VIOLATION  OF  NoT  Enfobced. — An  agreement 
which  tends  to  lead  persons,  charged  with  the  performance  of  trusts  or 
duties  for  the  benefit  of  others,  to  violate  or  betray  them,  will  not  be 
enforced.    Id, 

12.  CoNsiDEBATioN  FOB  New  Pbomisb. — In  ordcr  to  render  an  agreement  to 
forbear,  and  the  forbearance  of  a  claim  a  sufficient  consideration  for  a 
new  promise,  it  is  essential  that  the  demand  forborne  should  be  sustain- 
able at  law  or  in  equity,  and  the  consideration  will  fail  if  the  demand  is 
without  foundation.    0.  <fc  C,  B.  B.  Co.  ▼.  PoUer,  228. 

13.  TiMX— Essence  of  Contbact,  When. — Time  is  not  of  the  essence  of  a 
contract  to  convey  land  at  a  future  day,  unless  the  language  of  the  con- 
tract clearly  indicates  that  it  was  so  intended  by  the  parties.  Ehott  y. 
Stephens,  235. 

14.  Idem. — ^Where,  by  the  terms  of  the  contract,  time  is  not  made  material, 
either  party  may  enforce  performance  by  executing,  or  tendering  the 
execution  of  the  contiract  on  his  part,  and  demanding  the  same  of  the 
opposite  party.    Id. 

15.  Husband  and  Wife — Contbaotb  Between. — ^Though  Art.  15,  $  5  of  our 
State  Constitution  is  an  innoyation  upon  the  common  law,  it  does  not 
abrogate  that  principle  which  prevents  husband  and  wife  from  contract- 
ing with  each  other.    JElfeU  y.  Hinch,  255. 

16.  PuBLio  Cobpobations — ^NoT  Liable  upon  Implied  Contbactb. — ^Where 
work  is  done  upon  the  streets  of  a  city,  liability  does  not  follow  from 
the  fact  that  the  streets  are  thereby  improved,  and  such  city  thereby 
benefited.  The  enjoyment  and  use  of  such  improvements  constitutes 
no  such  evidence  of  acceptance  as  to  create  a  liability  against  the  cor- 
poration.   Springfield  MUing  Co.  y.  Lane  County,  265. 

17.  County  Coubt — Contbaot  with  Judob  and  One  Commibbioneb. — An 
agreement  signed  by  the  county  judge  and  one  commissioner,  and  left 
with  the  clerk  to  file,  must  be  deemed  the  agreement  or  act  of  the  court 

Vol.  v.— 35 
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from  the  time  vhen  it  might  have  been  entered  of  record.  Douglas 
County  Eoad  Co.  v.  Abraham  {per  ShaUuck  and  Frim^  J.  J.,  dissenting), 
318. 

18.  Inbubakce,  Gohtbact  ov — Wabbantt. — A  warranty  in  ingnranoe  is  part 
of  the  contract  evidenced  by  the  policy,  and  is  a  binding  agreement  that 
the  facts  stated  are  strictly  tme.  B^fordy,  Jf.  T.  Life  Insurance  Co.,  334. 

19.  Idkm — Bepbkssktatioms  op  Applicakt  no  pabt  of  Contbact. — A  repre- 
sentation is  a  statement  in  regard  to  a  material  fact,  made  by  the  appli- 
cant for  insurance  to  the  insurer,  with  reference  to  a  proposed  contract 
of  insurance.  They  are  not  part  of  the  contract  but  merely  collateral  to 
it.  It  is  sufficient  if  representations  be  substantially  true,  while  war- 
ranties must  be  strictly  complied  with.    Id. 

20.  Time — ^Essknoe  of  Contbaot. — ^Where,  by  the  express  terms  of  a  contract 
for  the  sale  of  real  estate,  it  is  apparent  that  it  was  understood  between 
the  parties  that  the  deferred  payments  should  be  promptly  made  at  the 
times  specified  in  the  agreement,  a  court  of  equity  will  treat  time  as  of 
the  essence  of  the  contract.    Snider  t.  Leknherr,  385. 

21.  Pabent  and  Child — Contbaot  to  Fat  fob  Sebtices  not  Implied. — ^The 
law  will  not  imply  an  agreement  on  the  part  of  a  parent  to  pay  for  the 
ordinary  serrices,  as  housekeeper,  of  his  daughter,  who  is  living  in  his 
family.    Barreli  y.  BarreU,  411. 

22.  UsuBions  Contbaot. — The  usury  law  of  1862  is  constitutional,  and  a 
contract  made  in  violation  of  it  will  not  be  enforced.  Chapman  v.  SUUe, 
432. 

23.  Omitted  Wobds  in  Undebtakinci — When  Supplied. — ^In  an  action  upon 
an  undertaking  where  the  obligors  bound  themselves  in  the  sum  of  "  five 
hundred  **  but  omitted  to  use  the  word  *'  dollars:"  Held,  that  the  und»- 
taking  must  be  construed  in  connection  with  the  statute  which  authorized 
it,  and  that  the  word  omitted  may  be  supplied  and  the  instrument  read 
as  though  it  had  been  expressed.     Whitney  v.  Darrow,  441t 

24.  Bbeaoh  of  Contbaot — Admissions  Subsequent  to. — In  an  action  upon 
a  contract  for  support,  the  affidavit  of  the  defendant  made  subsequent 
to  the  alleged  breach  of  contract  before  the  county  judge  in  a  proceeding 
to  have  the  plaintiff  placed  in  a  county  poorhouse,  is  admissible  in 
evidence  as  showing  the  declarations  and  admissions  of  defendant  in 
relation  to  the  issues  involved  in  the  litigation.    Pippin  v.  Ward,  450. 

26.  Bbeaoh  of  Contbaot — Evidence  of. — In  an  action  upon  a  contract  to 
support  and  provide  for  an  infirm  person,  want  of  courtesy,  personal 
indignities,  and  the  general  demeanor  of  defendant  towards  the  plaintiff, 
may  be  sufficient  to  show  a  breach,  on  defendant's  part,  although  he 
may  not  have  refused  to  support  plaintiff  in  direct  terms.    Id. 

26.  Sepabablb  OB  Entibe  Contbaot. — ^The  question  as  to  whether  a  con- 
tract is  entire  or  separable,  depends  to  some  extent  upon  the  intention 
of  the  parties,  and  this  must  be  discovered  in  each  case  by  considering 
the  language  employed  and  the  subject-matter  of  the  contract.  SovihweU 
V.  Beesley,  458. 

27.  Sepabablk  Contbaot  Bad  in  Pabt. — When  a  contract  bad  in  part  ia 
separable  the  Court  will  enforce  the  valid  part.  Where  there  is  no  im- 
putation of  malum  in  se,  the  bad  parts  will  not  affect  the  good.    Id. 

28.  Statute  of  Fbauds — Contbaot  to  be  Febfobmed  within  a  Ybab. — 
Where  the  parties  must  have  expected  that  the  conti*act  would  not  be 
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performed  within  a  year,  and  yet  by  the  terms  of  the  contract  it  might 
haye  been  so  performed,  the  contract  is  not  within  the  statute  of  frauds. 
Id. 

29.  Injubbd  Pabty  mat  Bbsoikd  Gontbact. — Where  time  is  of  the  essence 
of  the  contract,  the  party  who  suflfered  by  the  defanlt  of  the  other  may, 
at  his  election,  and  of  his  own  motion,  rescind  the  contract.  Snider  y. 
LehnherTy  385. 

30.  Bbeach  of  CoiiTBAOT — Effbct  of,  T7P0N  Dbfsbbbd  Patments. — Pay- 
ments that  are  to  be  made  on  the  completion  of  certain  work,  become 
dne  by  operation  of  law  whenever  a  breach  of  the  contract  by  the  party 
liable  therefor  operates  to  prevent  the  other  party  from  complying  with 
the  contract,  and  completing  snch  work.  Monroe  v.  N.  P.  Coai  Mining 
Co.,  509. 

See  AoKiiT,  1;  Cobpobattonb,  1, 2,  3;  Obligation  of  Gomtbagtb;  Bescibsionof 
Comtbaot;  Spsgific  Gontbact  Act;  Spboific  Pebfobmanob;  Void  Agbbb- 
ment;  Usubt. 

GONVEYANCE. 

1.  Voluntabt  Gonvbtancb — What  is  ■  not. — A  conveyance,  the  considera- 
tion of  which  is  marriage,  is  not  a  voluntary  conveyance.  Bonser  v. 
MiUer,  110. 

2.  Idbm— Mabbiaqe  yaluablb  Gonsidebation. — Marriage  being  a  valuable 
consideration,  such  conveyance  will  not  be  presumed  to  be  fraudulent, 
either  as  to  existing  or  subsequent  purchasers.    Id. 

3.  Idem. — It  may,  however,  be  set  aside  and  held  to  be  void  for  actual 
fraud.  Both  parties  must  concur  in  the  fraud  before  the  deed  can  be  set 
aside.     Id. 

4.  Patent  Ambiguitt— Pabol  Evidence  to  Explain.  —  Parol  evidence  is 
admissible  to  fix  a  boundary  which  is  variable,  to  show  the  location  of  a 
stake  or  stones  referred  to  in  a  deed  as  a  monument,  or  to  locate  the 
boundaries,  where  an  ambiguity  exists  on  the  face  of  a  deed.  Such  evi- 
dence is  not  objectionable  on  the  ground  that  it  alters,  varies,  or  contra- 
dicts the  written  instrument.    Baymond  v.  Coffey,  132. 

5.  Inconsistent  Descbiption  in  Debd. — ^Where  the  parts  of  a  description, 
in  a  deed,  are  inconsistent  with  each  other,  effect  should  be  given  to  those 
consistent  and  intelligible  portions  which  cany  out  the  intention  of  the 
parties,  and  what  is  repugnant  thereto  rejected.    Id. 

6.  Mbtbs  and  Bounds.— When  a  piece  of  land  is  conveyed  by  metes  and 
bounds,  this  will  control  the  quantity  although  not  correctly  stated  in 
the  deed.    Id. 

7.  QuiTdiAiif  Deed. — ^Under  the  laws  of  Oregon,  a  deed  of  quitclaim  and 
release  is  sufficient  to  pass  all  the  estate  which  can  be  conveyed  by  a 
deed  of  bargain  and  sale.    Dolph  v.  Barney,  191. 

8.  BcHooL  Land— GoNVBTANCE  bt  Sghool  Supbbintbndent. — ^The  deed  of 
such  superintendent  is  to  all  intents  and  purposes  a  patent  from  the 
State,  and  if  regular  on  its  face,  the  power  of  the  grantor  need  not  be 
first  shown  in  order  to  admit  the  deed.  It  will  be  presumed  until  the 
contrary  is  shown.    Id.  . 

9.  Govbnants  of  Wabbantt — Afteb-acqttibbd  Estate  oonvbtbd  bt. — A 
deed  containing  a  covenant  of  warranty  operates  to  transmit  any  after- 
acquired  estate  of  the  grantor.    Id. 
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10.  Shebiff's  Dked — Recitaia. — ^Wbere  the  preceding  and  necessary  steps 
haye  all  been  regularly  taken,  a  sherijQf 's  deed  is  evidence  of  title  and  the 
recitals  therein  are  prima  fade  evidence.    Id. 

11.  School  Land  Commisbionebs — Dkkd  fbom,  ookglubive  on  State — Who 
MAT  Attaok,  and  How. — ^Thc  decision  of  the  board  of  school  land  com- 
missioners is  final- 80  far  as  the  interest  of  the  State  is  concerned,  but 
does  not  prevent  a  party  from  showing,  in  a  proper  proceeding,  that  a 
deed  made  by  the  board  was  obtained  throagh  fraud  or  upon  false  testi- 
mony.   Hurst  V.  Eawn,  275. 

12.  Unbeoordbd  Deed— AcTiTAL  KoncE. — ^An  unrecorded  deed  has  the  effect 
to  carry  the  legal  title  as  against  all  persons  having  actual  notice  of  its 
existence.  The  protection  of  the  statutes  in  relation  to  recording  deeds 
only  applies  in  favor  of  parties  who  have  acted  in  good  faith.  Muagrow 
V.  Bonaer,  313. 

13.  Idem — Effect  of  upon  Subseqihent  Begobded  Deed. — A  conveyance, 
though  duly  recorded,  passes  no  title  whatever  when  taken  with  a  knowl- 
edge of  the  existence  of  an  unrecorded  deed.    Id. 

14.  Actual  Notice — Deed  not  Entitled  to  Beoobd. — A  deed,  though  not 
entitled  to  record,  but  which  has  been  recorded,  while' it  does  not  operate 
as  constructive  notice,  may  operate  as  actual  notice.  The  rule  as  to  notice 
in  Bohiman  v.  Coffin  et  al.  (4  Or.  313),  affirmed.    Id. 

15.  DivoBCE — Convetance  made  afteb  Cause  of  Abobb. — The  right  of  a 
divorced  wife,  at  whose  suit  the  divorce  was  granted,  to  question  the 
validity  of  a  conveyance  of  real  property  by  the  husband,  dates  from  the 
time  when  the  decree  of  divorce  was  entered;  and  such  decree,  when 
entered,  arms  the  wife  with  the  right  to  question  the  validity  of  any  con- 
veyance of  real  property,  made  by  the  husband  after  the  cause  of  the  suit 
of  divorce  arose.    Barrett  v.  Barrett^  411. 

16.  Index— No  Pabt  of  Beoobd  of  Convetanob. — The  index  is  no  part  of 
the  record  of  a  conveyance.  When  the  grantee  delivers  his  deed  to  the 
county  recorder  and  has  it  copied  by  him  into  the  proper  book,  he  has 
done  all  the  law  requires  of  him  to  give  notice  to  subsequent  purchasers, 
and  the  party  who  suffers  through  the  neglect  of  the  clerk  to  properly 
index  such  conveyance,  must  look  to  the  clerk  and  his  sureties  for  redress. 
Board  of  Commissioners  v.  Baiboock,  472. 

See  Acxnowledoment;  Donation  Act,  4,  5;  Mibtaxe. 

COBPOBATIONS. 

1.  Municipal  Indebtedness  in  Violation  of  Act  of  Inoobpobation. — 
The  act  incorporating  the  city  of  Salem  prohibits  the  common  council 
from  creating  *'any  debt  or  liabilities  in  any  manner"  against  the  city 
which  shall  exceed  the  sum  of  one  thousand  dollars:  Hddt  that  the  ob- 
ject of  this  provision  was  to  compel  the  common  council  to  conduct  the 
financial  operations  of  the  city  upon  a  cash  basis,  and  thus  prevent  the 
present  and  future  resources  of  the  city  from  being  incumbered  or 
pledged  for  any  sum  in  excess  of  such  limitation.  Saimn  Water  Gom^ 
pany  v.  City  of  Sakm,  29. 

2.  Idem. — ^An  agreement  to  pay  the  Salem  Water  Company  eighteen  hun- 
dred dollars  per  annum,  for  seventeen  years,  in  quarterly  installments, 
for  water  to  be  furnished  the  city,  without  any  provision  for  raising  and 
appropriating  revenue  to  be  applied  in  payment  of  such  liabilities  as 
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they  became  due,  necessarily  created  a  liability  against  the  city  within 
the  meaning  of  such  prohibitory  claiise.  The  liability  being  in  excess 
of  such  limitation,  the  contract  is  void.    Id, 

3.  Agent  of  Railway  Gobpobation — Selection  of  Boots  fob  Conbideba- 
HON  Moving  to  himself  Unlawful. — An  agent  of  a  railway  corpora- 
tion, charged  with  the  duty  of  selecting  the  rente  or  line  of  railway, 
cannot  lawfully  disregard  the  interest  of  his  principal  in  making  the 
selection;  and  if,  for  a  consideration  moving  to  himself,  he  shonld 
agree  to  select  a  particular  route,  the  agreement  would  be  void.  HoUa- 
day  V.  Davis,  40. 

4.  PoBLiG  Policy — Contbaot  to  Donate  Money  to  Secure  Location  of 
Bailboad  Depot  void. — H.  being  a  director  and  president  of  the 
Oregon  and  California  Bailroad  Company,  and  the  owner  of  a  control- 
ing  interest  in  the  stock  of  said  company,  agreed  with  P.  that  in  con- 
sideration of  a  certain  sum  of  money  he  would  cause  the  line  of  said 
road  to  be  located  on  a  certain  route,  and  a  depot  to  be  built  at  a  certain 
place,  instead  of  adopting  another  route  then  surveyed,  which  was 
shorter,  and  over  which  said  road  could  be  constructed  at  less  expense : 
Held,  that  such  a  contract  is  contrary  to  public  policy.  HoUaday  v. 
Patterson,  177. 

5.  Bailboad  Company — Quasi  Public  Cobpobation.  —A  railroad  company 
is  a  quasi  public  corporation,  and  the  public  have  an  interest  in  the  loca- 
tion of  their  lines  of  road  and  depots.    Id. 

6.  Public  Cobpobations — Nor  Liable  on  Implied  Contbacib. — Where 
work  is  done  upon  the  streets  of  a  city,  liability  does  not  follow  from 
the  fact  that  the  streets  are  thereby  improved,  and  such  city  thereby 
benefited.  The  enjoyment  and  use  of  such  improvements  constitute 
no  such  evidence  of  acceptance  as  to  create  a  liability  against  the  cor- 
poration.   Springfietd  Milling  Company  v.  Lane  County,  265. 

7.  Bbcobdeb  of  City — ^Appeal  fbom. — The  recorder  of  the  city  of  Corvallis 
is  ex  officio  a  justice  of  the  peace,  and  an  appeal  will  lie  from  his  judg- 
ments to  the  Circuit  Court.    Sellers  v.  City  of  Corvallis,  273. 

8.  Fbanchise  of  Boad  Company — ^Equity  alone  can  Pboteot. — ^A  court 
of  equity  alone  can  protect  the  franchise  of  an  incorporated  road  com- 
pany. C,  dt  G.  Road  Co,  v.  Douglas  County  (per  Mc Arthur,  J,,  concur- 
ing),  280. 

9.  Assimilation  of  Pbivatb  Cobpobations  to  Individuals — ^Tendency  of 
Modbbn  Decisions. — ^The  tendency  of  modem  decisions  is  to  assimilate 
the  actions,  rights,  duties,  and  liabilities  of  private  corporations  to  those 
of  individuals  and  of  commercial  partnerships.  Fink  v.  Canyon  Road 
Company,  301. 

10.  Pbesumptions  in  Favob  of  Acts  of  Cobpobations. — In  the  absence  of 
proof,  courts  cannot  disregard  as  illegal  or  unauthorized  the  dealings 
and  acts  of  private  corporations  which,  on  their  face,  or  according  to 
their  apparent  import,  are  within  their  charters  or  articles.    Id. 

11.  Idem. — Artificial  bodies,  like  natural  persons,  are  entitled  to  the  benefit 

of  the  rule  which  imputes  honesty  rather  than  wrong  to  the  conduct  of 
men.    Id. 

12.  Highway — Cobpobation  cannot  Appbopriate. — No  corporation  has  the 
legal  right  to  appropriate  a  highway,  established  by  dedication  and  user. 
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without,  in  the  first  place,  attempting  to  make  an  agreement  with  the 
County  Court  in  relation  thereto.  Douglas  County  Road  Conipanf/Y. 
Abraham,  318. 

13.  Stbekt  Impbotements  in  City  07  Pobti<ani>— Appeal  vbom  Judgment 
OF  City  Council. — Where  an  appeal  is  taken  to  the  Circuit  Court  from 
a  judgment  of  the  city  council  in  the  assessment  of  damages  and  benefits, 
under  the  act  of  December  19,  1865,  entitled  **  An  Act  to  authorize  the 
city  of  Portland  to  open,  lay  out  and  widen  streets  and  alleys,  and  to 
appropriate  private  property  therefor,"  such  appeal  cannot  be  taken 
from  a  part  of  the  judgment,  but  must  be  taken  from  the  whole  thereof, 
and  the  trial  in  the  appellate  court  must  be  de  novo.  City  of  Portland  v. 
JTamm,  362. 

14.  Idem — Vebdiot  must  state  Damages  and  Benefits  Sspabatelt.— In  ac- 
tions brought  under  the  act  of  December  19, 1865,  to  authorize  the  city  of 
Portland  to  lay  out  streets,  etc.,  a  verdict  which  finds  generally  is  insuffi- 
cient. The  verdict  must  state  the  sum  of  the  benefits  and  of  the  dam- 
ages separately,  or  at  least  show  the  sum  of  the  difference  between  them. 
Id. 

15.  Taxpateb  of  Municipal  Cobporation  —  Not  Competent  Jubob  whebs 
CoBPOBATioN  IB  Pabtt. — In  an  action  to  recover  damages  brought  under 
the  act  of  December  19,  1865,  to  authorize  the  city  of  Portland  to  lay 
out  streets,  etc.,  a  taxpayer  within  the  said  city  of  Portland  is  not  com- 
petent as  a  juror  when  challenged  for  implied  bias.    Id, 

COKVALLIS,  CITY  OP. 
Beoobdbb —  Appeal  fbom  Judgment  of. — The  recorder  of  the  city  of  Cor- 
vallis  is  ex  officio  a  justice  of  the  peace,  and  an  appeal  will  lie  from  his 
judgments  to  the  Circuit  Court.    Sellers  v.  CUy  of  Conxdlis,  273. 

COSTS  AND  DISBURSEMENTS. 

1.  Cbiminal  Case — Death  of  Defendant  Pending  Appeal. — When  an  ap- 

peal in  a  criminal  case  abates  by  the  death  of  the  prisoner,  the  judgment 
in  the  court  below  is  left  in  full  force  for  the  costs  and  disbursements  of 
the  action.     WhiUey  v.  Murphy,  328. 

2.  Idem — Costs — Judgment  fob,  bow  Enfoboed.— A  judgment  in  a  criminal 

action,  so  far  as  it  requires  the  payment  of  money,  whether  the  same  be  a 
fine  or  costs  and  disbursements  of  the  action,  or  both,  may  be  enforced 
as  a  judgment  in  a  civil  action.    Id, 

3.  Idem— Lien  of  State  fob  Costs  on  Pbopebtt  of  Felon. — In  all  cases 

of  the  commission  of  a  felony  the  State  has  a  lien  from  the  time  of  such 
commission  upon  all  the  property  of  the  defendant,  for  the  pnrx>ose  of 
satisfying  any  judgment  which  may  be  given  against  him  for  the  costs 
and  disbursements  in  the  proceedings  against  him  for  such  crime.    Id. 

COUNTEBrCLAlM. 
1.  Equttt  —  Sufficiency  of,  to  Defeat  Motion  foe  Nonsuit — Must  not. 
BE  Coupled  with  Denials  of  Plaintiff's  whole  Cause  of  Suit.— In 
a  suit  in  equity,  where  plaintiff  claims  equitable  title  to  real  property, 
of  which  defendant  is  alleged  to  hold  the  legal  title,  basing  the  claim  on 
the  grounds  of  agency,  fraud,  and  trust,  and  the  defendant  denies  all 
these  grounds,  and  sets  up  ownership  in  himself  in  the  premises  in  fee, 
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an  allegation  in  the  answer  that  the  defendant  has  expended  a  certain 
sum  of  money  in  payment  for  the  land,  or  in  making  improvements 
thereon,  is  not  such  a  plea  of  counter-claim  as  will  defeat  a  motion  for 
nonsnit  nnder  §§  243  and  398  of  the  Code.    Dove  y.  Hayc^t  500. 

2.  Idem — ^A  Claim  of  Damaobs  fob  Waotb  not  Suffioient  whebb  Plaint- 

iff IS  Feme  Cotbbt. — In  such  a  snit,  where  the  plaintiff  is  a  married 
woman,  a  claim  in  the  answer  for  damages  for  cutting  growing  timber, 
etc.,  on  the  premises  in  dispute,  is  not  a  counter-claim,  because  it  could 
not  be  maintained  against  the  plaintiff  alone;  and  because  it  is  a  ground 
for  an  action  and  not  for  a  suit.    Id. 

3.  Idem — Flea  of  Ownebship  is  not. — An  allegation  in  the  answer  in  such  a 

suit  that  the  defendant  is  the  owner  of  the  premises  in  fee  simple,  can- 
not be  treated  as  a  counter-claim,  because  it  is  not  connected  with  the 
subject  of  the  suit.    Id, 

COUNTY. 
May  Bbcoyeb  Salabt  Illboallt  Paid  to  Offiobb. — Money  claimed  by  and 
paid  to  a  county  officer  under  a  claim  of  right  for  his  services  as  such, 
if  he  be  not  entitled  thereto,  is  an  illegal  payment,  and  may  be  recovered 
back  by  the  county.     Orant  County  v.  Sels,  243. 

COUNTY  BKIDGES. 
See  BBiDaEs. 

COUNTY  COURT. 

1.  JuBisDicmoN — ^Eminent  Domain — Question  of  Title — Jubibdiotion  of. 

— The  County  Court  has  not  jurisdiction  to  try  questions  of  title,  or 
rights  arising  out  of  the  exercise  of  eminent  domain.  C.  A  O.  Bead  Co. 
V.  Douglas  County,  280. 

2.  Idem— Mat  be  Questioned  on  Beview. — ^The  jurisdiction  and  regularity 

of  proceedings  in  the  County  Court,  in  the  matter  of  laying  out  a  road, 
may  be  called  in  question  by  a  writ  of  review.     Id. 

3.  Idem — Cannot  be   Questioned,   When. — If  jurisdiction  is  once  fully 

obtained,  objection  to  its  exercise  cannot  be  heard.     Id. 

4.  Idem — Who  mat  Question  in  Boad  Casbs. — The  petitioners  and  remon- 

Btrators  are  the  parties  to  the  proceeding  in  laying  out  county  roads,  and 
are  the  only  persons  who  can  question  the  jurisdiction  of  the  County 
Court  in  such  proceedings.  Id.  {per  McArihur,  J,,  ooncurring). 
6.  Idem. — To  entitle  a  party  to  attack  the  jurisdiction  of  a  County  Court  in 
laying  out  a  county  road,  it  is  not  necessary  that  he  should  be  a 
petitioner  or  remonstrator.  Any  person  directly  injured  by  the  location 
of  a  county  road  has  a  sufficient  standing  in  court  to  attack  the  jurisdic- 
tion of  the  court  in  the  proceeding,  and  is  entitled  to  a  writ  of  review. 
Id,  (per  BumeU,  J.,  dissenting). 

6.  JouBNAL  —  County   Coubt   Speaks  Thbouoh. — ^The  County  Court  or 

Board  of  County  Commissioners  can  speak  only  through  its  journaL 
Douglas  County  Road  Co,  v.  Abrahams^  318. 

7.  AoBEEMENT  WITH  CouNTY  CouBT. — ^Au  agreement  signed  by  the  county 

judge  and  one  commissioner,  and  left  with  the  clerk  to  file,  must  be 
deemed  the  agreement  or  act  of  the  court  from  the  time  when  it  might 
have  been  entered  of  record.  Id.  {per  Shatiuck  and  Prim,  J  J,,  disacnJ^ 
ing). 
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8.  Begobdb  of  Gouutt  Coubtb— Control  of  CiBOxnT  Goubt  oybb. — ^The 
failure  of  the  proper  officer  of  an  inferior  court  to  record  the  proceedings 
of  Buch  court,  can  only  be  remedied  by  proceedings  to  complete  the 
record.  The  supervisory  control  exercised  by  the  Circuit  Court  in  such 
oases,  as  a  general  rule,  is  \}y  mandamus,  the  writ  of  reriew,  or  on 
appeal.    Douglas  County  Boad  Co,  t.  Dougku  County,  373. 

COUNTY  JUDGE. 
Bbioobb— Immediate  Repaibs— Dibcbetion  of  JxnxiB. — ^Under  the  aet  of 
October  11, 1862,  relating  to  the  erection  and  repairing  of  county  bridges, 
immediate  repairs,  called  for  by  any  emergency,  are  left  to  the  discre- 
tion of  the  county  judge,  and  may  be  done  by  private  contract.  All 
other  repairs  and  the  construction  of  new  bridges  must  be  done  by 
contract  let  to  the  lowest  bidder,  unless  through  the  road. supervisor, 
in  the  special  cases  provided  for  by  the  act  of  1865.  SpringfiM  MVling 
Co,  V.  Lane  County ^  265. 

COUNTY  OFPIOEB. 
IlleoaIi  Fatment  of  Sajulbt — CouMTT  MAT  Beoovbb. — ^Moucy  claimed  by 
and  paid  to  a  county  officer  under  a  claim  of  right  for  his  services  as 
such,  if  he  be  not  entitled  thereto,  is  an  illegal  payment,  and  may  be 
recovered  back  by  the  county.    Oratd  County  v.  Sela,  243. 

See  Balabt. 

COUNTY  BECORDEB. 
See  Clebk,  3. 

COUNTY  ROAD. 
See  Roads  axd  Highwatb. 

COUNTY  SEAT. 

1.  Conbtitutionautt  of  Aot  suBMimNQ  Location  of  Couktt  Seat  to  Pofu- 

LAB  Vote. — The  Legislatxtre  of  1872  enacted  a  law  providing  that  the 
question  of  the  location  of  a  county  seat  for  Union  County  should  be 
submitted  to  a  vote  of  the  people  of  the  county,  at  the  ensuing  Presi- 
dential election;  specifying  five  points  to  be  voted  for,  and  restricting 
the  designation  to  the  points  so  specified;  that  if  neither  of  such  points 
received  a  majority  of  the  votes  oast,  the  two  highest  should  be  voted  for 
at  the  next  general  election,  and  providing  that  the  point  finally  receiv- 
ing such  majority  should  be  the  county  seat.  Held,  that  the  act  does  not 
delegate  the  power  to  locate,  but  exercises  it;  and  that  the  submission 
to  the  voters,  authorized  in  the  act,  merely  provides  a  particular  mode 
by  which  the  location  shall  take  effect     Mc  Wfdrter  v.  Brainard^  426. 

2.  Contesting  Election  Logatino  County  Seat. — Upon  the  submission  of 

th^  question  of  the  location  of  a  county  seat  to  an  election,  the  question 
of  fact,  as  to  whether  the  canvass  of  the  vote  was  correct,  and  as  to  what 
the  true  vote  was,  and  subordinate  questions,  cannot  be  tried  in  equity. 
The  proper  remedy  to  try  the  qualification  of  voters,  the  legality  of  the 
conduct  of  the  judges,  or  of  the  canvass,  is  by  mandamus  and  not  by 
injunction,    id. 
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COUNTY  TREASURER, 
8ee  CoMSTiTUTioMAii  L^w,  16. 

COURT, 
See  CiBODiT  Coubt;  County  Coubt;  Ekowlkdok  ov  Coubt;  Sufbemb  Coubt; 

'^rull  by  Coubt. 

COVENANT  OF  WARRANTY. 
See  Wabbamtt,  4. 

CRIMINAL  ACTION. 
See  Cbimimaii  Law. 

^  CRIMINAL  LAW. 

1.  Imdictmbiit  fob  Illkoaii  VonNo — When  Suffioiekt  aptbb  Vebdict. — 
An  indiotment  for  illegal  Toting,  based  upon  $  630  of  the  Criminal  Code, 
is  sufficient  after  verdict,  when  it  charges  the  defendant  with  having  will- 
fully, knowingly  and  unlawfully  voted  at  a  legally  authorized  election 
for  representative  to  the  Congress  of  the  United  States,  held  at  a  speci- 
fied time  and  place,  although  the  indiotment  does  not  disclose  the  reason 
of  the  disqualification  of  defendant.    State  v.  Bruce,  68. 

2.  Idem. — The  defendant,  in  order  to  have  availed  himself  of  the  defect  in 
the  indictment,  in  not  specifying  wherein  the  illegality  of  the  vote  com- 
plained of  consisted,  should  have  done  so  by  demurrer.    Id, 

3.  Idem.— The  objection  that  **  the  indictment  does  not  substantially  con- 
form to  the  requirements  of  chapter  eight  of  the  Criminal  Code,"  is 
waived  by  a  failure  to  demur.    Id. 

4.  Inbtbuotxoms— Deobbe  of  Cebtainty  Requibbd  to  Comvict.— a  refusal 
to  instruct  the  jury  that  *'  the  hypothesis  contended  for  must  be  estab- 
lished to  an  absolute  moral  certainty,  to  the  entire  exclusion  of  any  other 
hypothesis  being  true,  or  the  jury  must  find  the  defendant  not  guilty," 
is  not  error.  The  law  in  criminal  cases  does  not  require  such  certainty 
as  precludes  the  possibility  of  doubt  It  is  sufficient  if  the  guilt  of  the 
accused  be  established  *'  beyond  a  reasonable  doubt.''    State  v.  GUua,  73. 

6.  Idem. — Each  fact  necessary  to  the  conclusion  sought  to  be  established 
must  be  proved  by  competent  evidence  beyond  a  reasonable  doubt.    Id, 

6.  ImcATEBiAii  Fact—Evidence. — Where  the  crime  charged  is  manslaughter, 
committed  by  attempting  to  procure  aboition,  it  is  immaterial  whether 
deceased,  prior  to  the  commission  of  .the  crime,  made  an  attempt  upon 
herself  or  not,  unless  such  attempt  contributed  to  her  death.    Id. 

7.  EzPEBTB — Opikioms  OF,  AS  TO  Cause  OF  Dbath. — Opluions  of  medical  men 
as  to  the  cause  of  death  may  be  given.  The  form  of  the  interrogatory 
is  a  question  addressed  to  the  discretion  of  the  court,  subject  to  such 
considerations  as  the  nature  of  the  particular  matter  under  examination 
and  the  character  and  ability  of  the  witnesses.    Id. 

8.  Appeal  bt  Statb  in  Cbiminal  Action. — When  the  State  appeals  in  a 
criminal  action,  notice  of  appeal  must  be  served  upon  the  respondent  in 
person,  if  he  is  a  resident  of  the  county,  and  also  upon  the  clerk.  If 
respondent  is  not  a  resident  of  the  county,  notice  must  be  served  upon 
his  attorney  and  also  upon  the  clerk,  and  the  return  should  show  that 
the  respondent  is  not  a  resident  of  the  county.    StaU  v.  Brown,  119. 
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9.  Detemdant's  Chasagtbb — ^Etidenob  cfr  PabtiouiiAB  Facts  IwADioflBi- 
BLB. — The  question  of  character  is  one  which  the  defendant  alone  has  a 
right  to  inquire  into;  and  when  he  has  done  so,  the  prosecution  in 
rebuttal  is  permitted  to  show  only  his  general  bad  character.  Proof  of 
particular  facts  is  inadmiBsible.    State  t.  Garrand,  156. 

10.  MuiaciPAii  GoBPOBATioMs — Offenses  against  Police  ReouiiATIobs — 
JuBiSDicnoN  of. — By  $  155  of  the  charter  of  the  city  of  Portland,  the 
police  judge  has  jurisdiction  of  all  crimes  defined  by  any  ordinance  of 
said  city.    City  of  Portland  v.  Denny,  160. 

11.  Intentional  Shooting — Pbobable  Cause  fob  Abbbst.*— An  intentional 
shooting  of  one  person \)y  another,  which  results  in  death,  is  sufficient 
in  law  to  constitute  probable  cause  for  the  arrest  of  the  person  who  did 
the  shooting,  although  a  jury  may  find  from  the  eyidence  that  the  shoot- 
ing was  in  self-defense.    Olaat  v.  WhUley,  164. 

12.  Use  of  Deadly  Weapon  Pbima  Facib  Etidbngb  of  Pbobable  Caubb. — 
An  intentional  killing  with  a  deadly  weapon  is  prima  fade  evidence  of 
probable  cause  for  arrest  and  presentation  before  the  grand  jury.    Id, 

13.  Eyidencb  of  Attehpt  to  Escape. — Evidence  of  attempts  to  escape  by  a 
prisoner  is  admissible  and  tends  to  establish  guilt.    Siaie  t.  Oarrand,  216. 

14.  Cause  of  Death  —  Dying  Declabations.— Dying  declarations  to  be 
admissible  must  be  shown  to  have  been  made  under  a  consciousness  of 
impending  death,  and  respecting  the  cause  of  the  death.    Id, 

15.  MuBDEB  in  Fibst  Degbeb — Manslauohteb — iNBTBUcnoNS.  —  If,  on  a 
trial  for  murder,  there  is  no  evidence  of  facts  and  circumstances  such  as 
would,  under  the  law,  reduce  the  crime  charged  to  manslaughter,  the 
judge  may  so  inform  the  jury.     id. 

16.  Good  Chabaotbb  of  Defendant.  —  Evidence  of  good  character  when 
offered  by  a  prisoner,  ought  to  be  submitted  to  the  jury  with  the  other 
facts  and  circumstances  of  the  case,  to  be  weighed  by  them  in  determin- 
ing the  guilt  or  innocence  of  the  accused.    Id, 

17.  MuRDEB  IN  Fibst  Degree — What  Constitutes. — ^To  constitute  murder 
in  the  first  degree,  the  killing  must  be  doue  purposely  and  of  deliberate 
and  premeditated  malice,  or  in  the  commission  or  attempt  to  commit  rape, 
arson,  robbery  or  burglary.    Id, 

18.  Idem. — There  is  no  length  of  time  fixed  by  the  law  for  the  deliberation 
necessary  to  make  an  offense  murder  in  the  first  degree,  which  would 
otherwise  be  murder  in  the  second  degree;  but  the  evidence  must  show 
that  the  design  to  kill  was  formed  in  cool  blood,  and  not  hastily  upon  the 
occasion.    Id, 

19.  Aj^pitAL  IN  Cbihinal  Cases — Effect  of. — An  appeal  in  a  criminal  case 
does  not  vacate  the  judgment  appealed  from  in  the  court  below.  WWley 
V.  Murphy,  328. 

20.  Idem — In  Case  of  Death  of  Pbxboneb. — ^When  an  appeal  in  a  criminal 
action  abates  by  the  death  of  the  prisoner,  the  judgment  in  the  court 
below  is  left  in  full  force  for  the  costs  and  disbursements  of  the  action. 
Id. 

2L  Judgment  in  Cbiminal  Action,  how  Enfobgbd. — ^A  judgment  in  a  crim- 
inal action,  so  far  as  it  requires  the  payment  of  money,  whether  the  same 
be  a  fine  or  costs  and  disbursements  of  the  action,  or  both,  may  be 
enforced  as  a  judgment  in  a  civil  action.    Id. 
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22.  State  has  Lien  on  Pbopsbtt  of  Conyict. — In  all  cases  of  the  commis- 
sion of  a  felony  the  State  has  a  lien  from  the  time  of  snch  commission 
upon  all  the  property  of  the  defendant,  for  the  purpose  of  satisfying  any 
judgment  which  may  be  giyen  against  him  for  the  costs  and  disburse- 
ments in  the  proceedings  against  him  for  such  crime.    2d. 

23.  Idem— LiABLK  in  Inyssse  Obdkb  of  Alienation. — The  statute  gives  to 
the  State  a  lien  upon  all  the  property,  real  and  personal,  of  a  criminal 
from  the  time  of  the  commission  of  the  crime.  When  such  property  has 
been  sold,  either  by  the  party  convicted  or  by  his  executor  or  adminis- 
trator, it  is  chargeable  with  the  incumbrance  in  the  inverse  order  of  its 
alienation, — that  is  to  say,  the  property  last  sold  is  to  be  first  charged. 
KnoU  V.  Shaw,  482. 

24.  AssAuiiT  WITH  Intent  to  Kill— Indiotmbnt—What  Objeotions  to  abb 
Waived  by  Failttbe  to  Demub. — An  indictment  charging  an  assault 
with  intent  to  kill,  which  follows  the  language  of  the  statute  and  omits 
to  state  the  acts  constituting  the  offense,  is  sufficient  where  no  objection 
is  made  to  it  until  after  verdict;  but  if  demurred  to,  such  indictment  is 
insufficient.    State  of  Oregon  v.  Doty,  491. 

25.  Idem— Evidence. — A  defendant  on  trial  for  an  assault  with  intent  to 
kill,  will  not  be  permitted  to  show  in  his  justification  that,  prior  to  the 
affray,  he  made  complaint  before  a  peace  officer  charging  the  assaulted 
party  with  having  threatened  his  life,  and  asking  to  have  him  bound 
over  to  keep  the  peace.    Id. 

26.  Idem — Waives  of  Objections. — All  objections  to  the  sufficiency  of  an 
indictment  which  appear  upon  its  face,  except  the  first  and  fourth 
grounds  specified  in  $  123  of  the  Criminal  Code,  are  waived  by  a  failure 
to  demur.  State  of  Oregon  v.  Dougherty  el  al  (4  Or.  200),  and  State  of 
Oregon  v.  Bruce  (ante,  68),  cited  and  approved.     Id, 

See  Malicious  Pbosecution. 

CROSS-BILL. 
Complete  Answeb  at  Law — Cboss-bill  cannot  be  Filed  when  thebb  ib. — 
Where  an  answer  sets  up  a  full  and  complete  legal  defense  to  an  action, 
a  cross-bill  in  equity  cannot  be  filed  under  $  377  of  the  Code.    Dolph  v. 
Barney,  191. 

DAMAGES. 

1.  Judgment  by  Default — Fboof  of  Damages  not  bequibed,  when. — In  an 

action  for  damages  arising  on  contract,  no  proof  of  damages  is  required 
where  judgment  is  rendered  for  want  of  an  answer.  Wh\te  v.  Norihweai 
Stage  Co.,  99. 

2.  Yebdict  must  state  Damages  and  Benefits  Sepabatblt — Stbebt  Im- 

PBOVEMENTS — CiTY  OF  FoBTLAND. — In  Bctious  brought  uudcr  the  act  of 
December  19,1865,  to  authorize  the  city  of  Portland  to  lay  out  streets, 
etc. ,  a  verdict  which  finds  generally  is  insufficient.  It  must  state  damages 
and  benefits  separately,  or  at  least  show  the  amount  of  the  difference 
between  them.    CUy  of  Portland  v.  Kamm,  362. 

3.  False  Bepbesentations  —  Action  fob  Damages. — The  essential  allega- 

tions in  an  action  for  damages  for  false  representations  are  that  the 
representations  were/olse,  that  the  defendant  knew  them  to  be  false,  and 
that  they  were  made  with  inient  to  defraud  plairUiff,   Bolfes  v.  BusseU,  400. 
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4.  Bbsach  of  Comtbagt — Measubb  of  Damaoks. — When  there  has  been  a 
total  breach  of  contract,  the  plaintiff  may,  if  he  demands  it,  recoyer  full 
and  final  damages  for  the  f atore,  as  well  as  the  past,  although  the  period 
for  full  performance  has  not  elapsed.     Tippin  y.  Ward,  450. 

See  Gouivteb-Claim,  2. 

DEADLY  WEAPON. 
See  Cbhonal  Law,  12. 

DEATH,  CAUSE  OF. 
See  GBiHiKAii  Law,  7,  14. 

DEATH  OF  DEFENDANT. 
See  Abatement;  Gbiminal  Law,  19. 

DECLARATIONS. 

1.  Bodily  Feelings — Declabations  of  Sice  Pebson. — Representations  of  a 

sick  person  as  to  the  nature  of  the  malady  or  bodily  feelings  under  which 
he  is  suffering,  if  made  to  a  medical  attendant,  are  always  receiyed  as 
original  eyidence.    Stale  y.  Glass,  73. 

2.  Bbs  Gestji — Declabations,  when  Pabt  of.— To  make  declarations  a  part 

of  the  res  gesUe  they  must  be  contemporaneous  with  the  main  fact;  but 
in  order  to  be  contemporaneous  they  are  not  required  to  be  precisely 
concurrent  in  time.    State  y.  Garrand,  156. 

3.  Dying  Declabations. — Dying  declarations,  to  be  admissible,  must  be 

shown  to  haye  been  made  under  a  consciousness  of  impending  death, 
and  respecting  the  cause  of  the  death.    Id. 

See  Admissions. 

DECREE. 

1.  Eyidenge — ^Decbbe  opebatino  as  Deed. — A  decree  which  operates  as  a 

deed  may  be  admitted  as  evidence  in  an  action  of  ejectment.  Dciph  y. 
Barney,  191. 

2.  Amending  Deobbe—Motion  too  Late,  when.^A  party  comes  too  late 

who  applies  seyenteen  months  after  entry  of  a  decree,  for  leaye  to  amend 
the  same  without  showing  excuse  for  the  delay.    Chapnum  y.  Wilbur^  299. 

3.  Infant — Decbeb  against,  when  Binding  . — In  a  suit  where  the  court  has 

complete  jurisdiction  of  the  subject  and  of  the  parties,  a  decree  against 
infant  defendants,  where  there  is  no  evidence  of  fraud  or  collusion,  is 
as  valid  and  effectual  as  if  taken  against  adults.    English  y.  Savage,  518. 

See  Appeal,  18. 

DEDICATION. 

1.  Highway — Dedication. — Under  the  principles  of  the  common  law,  a  road 

or  highway  may  be  established  by  dedication  and  user.  There  is  nothing 
in  the  road  laws  of  Oregon  rendering  these  principles  inapplicable. 
Douglas  County  Road  Co .  v.  Abraham,  318. 

2.  Idem — Slight  Change  of  Line  of  Road. — A  slight  change  in  the  thread 

of  the  road  will  not  operate  to  defeat  the  rights  of  the  public.    Id. 

DEED. 
See  Conveyanob. 
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DEFAULT. 
See  Jt7dom£nt  bt  DkfauIiT. 

DEFENDANTS. 
Bee  Pasties  to  Actions  and  Suttb. 

DEFENSE. 
See  Cboss-Bill;  Insubamcs,  4, 

DEFEBRED  PAYMENT. 
CoMTBAOT — ^Effect  of  Bbeaoe  of,  upon  Dbfebbkd  Patmentb. — ^Payments 
that  are  to  be  made  on  the  completion  of  certain  work,  become  due  by 
operation  of  law  wheneyer  a  breach  of  the  contract  by  the  party  liable 
therefor  operates  to  preyent  the  other  party  from  complying  with  the 
contract,  and  completing  such  work.  Monroe  t.  N.  P.  Coal  Mining  Co,, 
509. 

DELIVEBY. 
See  Contbact,  9. 

DEMUBBEB. 

1.  Cause  of  Action. — ^If  from  inspection  of  a  complaint  the  whole  or  any 

part  thereof  can  be  resoWed  into  a  cause  of  action,  a  general  demurrer 
will  be  overraled.    Simpson  v.  Praiher,  86. 

2.  Waiybb  of  Demubbeb.— When  a  demurrer  is  waived  by  filing  an  answer, 

error  cannot  be  assigned  upon  the  judgment  of  the  court  OYcrruling  it. 
Richards  v.  Fanning,  356. 

See  CBiMiNAii  Law,  2,  3. 

DENIALS. 

1.  Insufficient  DsNiAii.  —  The  allegation  being  that  D.  "made,  executed 

and  delirered"  a  promissory  note,  is  not  put  in  issue  by  an  answer 
denying  that  he  delivered  it.     CogsweU  v.  Hayden,  22. 

2.  Legal  Conclusions,  Denial  of —  Judoment  on  Pleadings. —  When  the 

answer  admits  all  the  facts,  or  does  not  deny  them,  but  denies  only  legal 
conclusions,  judgment  on  the  pleadings  will  be  allowed.  Simpson  y. 
Fraiher,  86. 

3.  Conjunctive  Deniau. — No  issues  can  be  raised  by  conjunctive  or  literal 

denials.    Moaer  v.  Jenkins,  447. 

See  Counteb-Claim,  1, 

DESCBIPTION. 
See  CoNVSTANCE,  5;  Petition;  Boads  and  Highways,  5. 

DIBECTOBY  STATUTE. 
See  CoNSTBuonoN  of  Statutes,  9,  22. 

DISCBETION  OF  COUBT. 
1 .  Matteb  of  Disgbetion  not  Beviewable.  —  Allowing  or  refusing  an 
amendment  is  addressed  to  the  discretion  of  the  court,  and  will  be  re- 
viewed only  for  the  purpose  of  determining  whether  there  has  been  an 
abuse  of  discretion.  Error  will  not  be  presumed.  Henderson  v.  Morris,  24. 
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2.  Form  or  Imtkbbooatobt  to  Mkdical  Expebt. —  Medical  men  may  give 
their  opinions  as  to  the  oanse  of  death,  and  the  form  of  the  interroga- 
tory is  to  be  determined  by  the  discretion  of  the  court   State  v.  Olass,  73. 

8.  SrrTZNa  Abidb  Default  is  within  thb  Disgbbtion  of  thb  Ck>nBT  — 
Cannot  bi  Bbtizwbd. — ^The  granting  a  motion  to  set  aside  a  default  is 
in  the  sound  discretion  of  the  conrt,  and  nnless  it  clearly  appear  that 
snch  discretion  has  been  abased,  the  appellate  court  will  not  interfere. 
WhiU  T.  Northwest  Stage  Co.,  99. 

4.  Bpecifio  Pebfobmancb. — The  specific  performance  of  contracts  is  not 
decreed  in  courts  of  equity  as  a  matter  of  course;  but  such  relief  is  only 
granted  in  the  sound  discretion  of  the  court,  and  when  it  appears  to  be 
equitable  under  all  the  circumstances  of  the  case.  ^Snider  y.  LehnhetTf 
886. 

6.  Nunc  peo  Tunc  Obdeb. — ^The  determination  of  a  court  of  record  as  to 
whether  its  orders  have  been  correctly  entered,  is  not  subject  to  review; 
but  where  the  fact  that  an  order  was  made  is  undisputed,  any  person 
injured  by  an  omission  to  enter  such  order  may  insist,  as  a  matter  of 
right,  upon  iti|  entry  nunc  pro  tunc.  Douglas  County  Road  Co,  t.  Douglas 
County,  406. 

DISMISSAL  OF  APPEAL. 

1.  Effect  of  Diskissal  of  AppKAZi.—Dismissal  of  appeal  is  equivalent  to 

regular  affirmance  of  the  judgment.    Simpson  t.  Prather,  86. 

2.  FAiZiUBB  TO  FILE  BiLL  OF  EzcEPTioMs. — It  is  uot  sufficient  ground  to 

dismiss  an  appeal  that  no  bill  of  exceptions  was  filed  in  the  case,  if  any 
of  the  errors  assigned  otherwise  appear  upon  the  record.  Taylor  y.  Pat- 
terson dt  Go,f  121. 

3.  Non-Patment  of  Tbial  Fee. — If  the  appellant  in  a  cause  refuse  or  neg- 

lect to  advance  the  trial  fee  when  required,  the  court  may  dismiss  the 
appeal  and  affirm  the  judgment  of  the  court  below.   Bailey  v.  Frush^  136. 

4.  Want  of  Jubisdiction — Dismissal    of   AppBAir^DDoiCBNT  cannot  be 

Affibmxd. — Where  the  Circuit  Court  dismisses  an  appeal  for  want  of 
jurisdiction,  it  has  no  authority  to  render  any  further  judgment  than 
that  of  dismissal;  and  an  affirmance  of  the  judgment  below  by  such 
Circuit  Court  is  error.    Long  v.  Sharp,  438. 

DIVORCE. 

1.  Pboof  bequibed  when  Chabob  involves  Cbime. — In  a  suit  for  divorce, 

brought  upon  grounds  that  iifvolve  a  criminal  charge  against  the  defend- 
ant, it  is  not  necessary  to  prove  the  allegations  constituting  such  charge 
beyond  a  reasonable  doubt.  It  is  sufficient  if  they  be  established  by  a 
preponderance  of  evidence.    Smith  v.  Smith,  186. 

2.  Conveyance  made  afteb  Caxtbb  of  Suit  abosb. — The  right  of  a  divorced 

wife,  at  whose  suit  the  divorce  was  granted,  to  question  the  validity  of  a 
conveyance  of  real  property  by  the  husband,  dates  from  the  time  when 
the  decree  of  divorce  was  entered;  and  such  decree,  when  entered,  arms 
the  wife  with  the  right  to  question  the  validity  of  any  conveyance  of  real 
property,  made  by  the  husband  after  the  cause  of  the  suit  of  divorce 
arose.  Darrttt  v.  Barrett,  411. 
8.  Bkal  Estate,  how  affbotkd  by  Divoboe. — Whenever  a  marriage  con- 
tract shall  be  dissolved,  the  party  at  whose  prayer  such  decree  is 
obtained  is  entitled  peremptorily  ^under  $  495,  Civil  Code),  to  the  on- 
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divided  one-third  part  of  all  the  real  estate  shown  to  be  owned  by  the 
other  party  at  the  time  such  decree  was  made.  In  all  such  cases  it  is 
the  peremptory  duty  of  the  court  to  so  decree.  Wetmore  y.  Wetmore,  469. 
4.  Thibd  Pabtiss — When  made  DBFK2a>AMTS  in  Diyobok  Suits. — When  a 
husband  conyeys  the  bare  legal  title  to  a  third  party  in  trust  for  his  use, 
to  prevent  the  marital  rights  of  the  wife  from  attaching  thereto,  such 
third  party  is  a  proper  party  to  the  proceeding.    Id, 

DOMESTIC  JUDGMENT. 

See  JUDOMEMT. 

DOMESTIC  RELATIONS. 
See  Gttabdian  and  Wabd;  Husband  and  Wife;  Pabent  and  Child. 

'  DONATION  ACT. 

1.  A  Gbant  in  Pbssenti. — The  Donation  Act  is  a  grant  in  prcesenii  of  an 

estate  in  fee,  subject  to  be  defeated  by  non-compliance  with  the  condi- 
tions subsequent  therein  expressed.    Dolpk  y.  Barney^  191. 

2.  Idem. — Upon  compliance  with  the  requirements  of  said  act,  title  vests  in 

virtue  of  the  act  itself.    Id. 

3.  Fatknt — IssuiNQ  or,  a  Ministebiai.  Act.— The  issuing  of  patent  under 

the  act  is  a  ministerial  act,  and  the  patent  is  mere  evidence  of  title  in  the 
class  of  cases  to  which  this  belongs.    Id, 

4.  TnXiB  MAT  be  Conveyed  befobe  Patent  Issues. — Where  W.  and  wife 

resided  upon  and  cultivated  a  land-claim  under  the  Donation  Act,  and 
made  proof  of  compliance  with  the  provisions  thereof,  they  have  had, 
since  the  amendment  of  1854,  full  power  of  alienation  by  deed  before  the 
issuance  of  patent     Id. 

5.  Title  of  Mabbied  Wouan,  whebe  Conveyance  is  made  afteb  Compli- 

ance with  the  Statute,  and  whebe  such  Mabbied  Woman  Dies 
befobe  Patent  issues,  Passes. — W.  and  wife,  after  full  compliance  and 
proof,  and  since  the  passage  of  said  amendment,  having  alienated  by 
deed,  the  wife  having  died  before  issuance  of  patent,  the  patent  when 
issued  being  to  W.  and  wife  and  their  heirs:  Held,  that  the  sale  was 
valid  and  effectual  to  pass  the  title,  and  bound  the  title  which  would 
otherwise  have  come  to  her  heirs  by  reason  of  her  death.    Id, 

6.  Widows — Riohts  of,  Undeb. — ^The  twenty-second  section  of  the  Dona- 

tion Law  embraces  two  classes  of  widows,  to  whom  the  provisions  of 
the  act  are  extended.    BlachUy  v.  Builer,  463. 

DORMANT  JUDGMENT. 

1.  SoiBB  Facias. — ^What  is  necessary  to  be  set  out  in  the  declaration  or 

verified  motion  in  a  proceeding  in  the  nature  of  scire  facias,  AfcCracken 
v.  SwarU,  62. 

2.  Execution  on  Dobmant  Judgment. — A  proceeding  under  $  292  of  the 

Code  to  obtain  leave  to  issue  an  execution  on  a  dormant  judgment,  is  in 
the  nature  of  a  separate  proceeding.  The  judgment-roll  in  such  a  pro- 
ceeding is  prepared  and  filed  in  the  same  manner  as  a  judgment.  Ladd 
V.  Higley,  296. 
>  8.  Statute  of  Limitations. — ^The  provisions  of  the  statute  of  this  State, 
limiting  the  period  within  which  an  action  may  be  brought  on  a  judg- 
ment, do  not  apply  to  a  proceeding  under  $  292  of  the  Civil  Code  for  the 
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enforcement  of  a  dormant  domestic  judgment.    The  case  of  Jilurch  y. 
Moore  (2  Or.  189),  cited  and  approved.    Strong  y.  Bamhartf  496. 
4.  Enforcement  of  Dormant  Judgment. — After  the  expiration  of  fiye  years 
from  the  rendition  of  a  judgment,  it  can  only  be  enforced  by  obtaining 
leave  to  issue  an  execution,  as  provided  by  $  292  of  the  Code.    Id. 

DOWEK. 
Equitt — No  DowEB  Off  AN. — ^In  this  State  there  is  no  dower  in  an  equity. 
Whiteaker  v.  Vanschoiackf  113. 

DYING  DECLAEATIONS. 
See  Declarations,  3, 

EJECTMENT. 

1.  EsTOPPEii  IN  Ejectment. — In  ejectment,  where  both  parties  derive  theii 

title  from  the  same  person,  neither  is  at  liberty  to  deny  that  such  person 
had  title.    Ddph  v.  Barney ,  191. 

2.  Evidenck — Decree  operatino  as  Deed. — A  decree  which  operates  as  a 

deed  may  be  admitted  as  evidence  in  an  action  of  ejectment.    Id. 

8.  Tenant  in  GoifMON  mat  Maintain  Ejectment  for  Common  Pbopebtt 
AGAINST  Stranger. — A  tenant  in  common  of  real  estate  may  recover  the 
entire  common  property  in  ejectment  as  against  a  stranger.    Id. 

4.  Executor  cannot  Maintain  Action  for  Possession. — An  executor  has  not 
such  an  estate  in  the  lands  of  the  testator  as  to  entitle  him  to  maintain 
an  action  for  the  possession  thereof  under  $  813  of  the  Code.  The  right 
of  possession  of  the  property  of  a  deceased  person,  given  by  law  to  ex- 
ecutors and  administrators,  is  a  mere  statute  power  to  be  exercised  by 
them  for  the  purposes  of  administration.    Eitmphreys  v.  Taylor^  260. 

6.  Owner's  Bemedt  is  Ejectment,  Ween. — In  an  action  for  the  use  and 
occupation  of  land,  a  contract,  express  or  implied,  creating  the  relation 
of  landlord  and  tenant,  must  be  shown.  Where  such  relation  does  not 
exist,  the  possession  is  hostile,  and  the  owner's  remedy  is  by  ejectment 
and  for  damages.    Espy  v.  Fenton,  423. 

ELECTION. 
See  Bribery;  Complaint,  7;  Contesting  Eleohon;  Conbtetutional  Law, 

14;  Criminal  Law,  1,  2,  3. 

ELECTION  OP  REMEDY. 
See  Contract,  6;  Bsscibsion  of  Contbaot. 

EMEBGENCY. 
See  Constitutional  Law,  13. 

EMINENT  DOMAIN. 

1.  Mines. — Mines  of  the  precious  metals  belong  to  the  eminent  domain  of 
'  the  political  sovereignty.    Oold  HiU  Q.  M.  Co.  v.  Ish,  104. 

2.  County  Court  cannot  try  Questions  of  Eminent  Domain. — The  County 

Court  has  not  jurisdiction  to  try  questions  of  title,  or  rights  arising  out 
of  the  exercise  of  eminent  domain.  C  A  G.  Boad  Co.  v.  Douglca 
CaurUy,  280 
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ENTIRE  CONTRACT. 
See  CoNTBAOT,  26. 

ENTRY  OF  SATISFACTION. 
See  Clkbk,  2. 

EQUITIES. 
NonoE  OF,  TO  PuBCHASXB. — If  oue  has  notice  of  the  equities  of  prior  pnx- 
chasers  before  he  pays  the  purchase-price  of  land,  and  yet  makes  pay- 
ment, he  cannot  claim  the  rights  of  a  bona  fide  purchaser.    Musgrove  y. 

Banser,  313. 

EQUITY. 

1.  DowBB. — ^In  this  State  there  is  no  dower  in  an  equity.      WhUeaJcer  t. 

Van8choiack,  113. 

2.  RcFOBMiNa  Wbittem  iMSTBxncxNT. — ^To  entitle  a  party  to  have  a  written 
contraot  reformed  in  a  court  of  equity,  on  the  ground  of  mistake,  the 
complaint  must  show  that  the  alleged  mistake  was  that  of  the  parties  to 
the  contract,  and  that  it  was  mutual.    Evarts  y.  Steger,  147. 

8.  Suit  to  Refobm  ▲  Deed — PLSADiNa. — In  a  suit  to  correct  or  reform  a 
deed  or  written  contract  on  the  ground  of  mistake,  the  complaint  should 
show  distinctly  what  was  the  original  agreement  and  understanding  of 
the  parties,  and  should  point  out  with  clearness  and  precision  wherein 
there  was  a  mistake,  and  should  also  show  that  the  mistake  did  not 
arise  from  the  gross  negligence  of  the  plaintiff.    Lewis  t.  Levns,  169. 

4.  Idem. — In  such  a  case  the  complaint  should  also  state  some  circumstances 
relating  to  the  nature  or  situation  of  the  property,  which  show  that  an 
unfair  advantage  has  been  gained  by  the  defendant  through  the  mistake, 
and  that  it  is  against  good  conscience  to  allow  the  mistake  to  stand.  Id. 

6.  DivoBCX — Cause  op  Suit  Ikyolying  ▲  Cbihk  —  Pbepondebanck  op 
Eyidenox  SuFFidENT.^In  a  suit  for  divorce  brought  upon  grounds 
inYoWing  a  criminal  charge,  proof  beyond  a  reasonable  doubt  is  not 
required.    Preponderance  of  evidence  is  sufficient.    Smith  v.  Smithy  186. 

6.  Fbamghise  of  Incobpobated  Road  Company. — A  court  of  equity  alone 
can  fully  protect  the  franchise  of  an  incorporated  road  company.  C  db 
0.  Road  Co.  V.  Douglas  Co,  (per  McArihur,  J,,  ooncurring),  280. 

7.  Mobtqagob's  Title  cannot  be  Questioned,  When. —  A  grantee,  in  a 
deed  absolute  on  its  face,  but  intended  as  a  mortgage,  who  has  conveyed 
the  mortgaged  premises  to  a  bona  fide  purchaser,  will  not  be  permitted,  in 
an  action  brought  by  the  mortgagor  to  recover  the  value  of  the  property 
conveyed,  to  show  that  the  mortgagor's  title  was  invalid,  and  that  the 
legal  title  had  been  bought  in  by  such  purchaser.    Adkins  v.  Lewis,  292. 

8.  Appeals  in  Equity. — A  suit  in  equity  which  has  been  fully  tried  in  the 
Circuit  Court  and  a  decree  therein  rendered,  must,  if  appealed,  be  tried 
anew  upon  the  transcript  and  the  evidence.    Howe  v.  Patterson,  353. 

9.  Idem — ^Tbaitsobipt. — As  the  findings  of  fact  and  conclusions  of  law  by  the 
court  below  are  not  conclusive  in  a  suit  in  equity,  if  appealed,  this  Court 
must  look  into  the  testimony  and  reach  its  own  conclusions  of  fact  as 
well  as  of  law.  Findings  of  fact  by  the  court  below  in  suits  in  equity  are 
not  oonclusive  in  the  appellate  court.    Id. 

10.  Time— EssENdE  op  Contbaot. — ^Where,  by  the  express  terms  of  a  con- 
tract for  the  sale  of  real  estate,  it  is  apparent  that  it  was  understood 
Vol,  v.— 36 
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between  the  parties  that  the  deferred  payments  should  be  made 
promptly  at  the  times  specified  in  the  agreement,  a  court  of  equity  will 
treat  time  as  of  the  essence  of  the  contract.  Snider  y.  Lehnherr,  385. 
11.  GoMTBsrnMO  Eucotzon — Ganyass  of  Votes — EQcrrnr  cannot  oo  BcaniD. 
— In  contesting  an  election  for  the  location  of  a  connty  seat,  equity  can- 
not go  behind  the  canvass  of  votes.  The  proper  remedy  to  try  the 
legality  of  the  conduct  of  the  judges,  etc.,  is  by  mandamus  and  not  by 
injunction.    McWkirier  t.  Brainard,  426. 

12.  FOBFBXTUBB — PoWEB    OF    GoUBT    OF    EQUITY    TO    DeOBBB. —  A  COnit   of 

equity  has  power  to  decree  a  forfeiture  where  usury  appears,  and  is 
bound  by  the  statute  to  exercise  it.    Chapman  y.  State,  433. 

13.  GOUBTBB-GLAIX    ZB    EqUZTT —  SUFVIOIEMOT    OF,    TO    DbFBAT    MoTION  FOB 

NoBsurr—McrsT  bot  bk  Gouplbd  with  Denials  of  Pi.aintiff's  wholb 
Gaxtsb  of  Suit. — In  a  suit  in  equity,  where  plaintiff  claims  equitable 
title  to  real  property,  of  which  defendant  is  alleged  to  hold  the  legal 
title,  basing  the  claim  on  the  grounds  of  agency,  fraud,  and  trust,  and 
the  defendant  denies  all  these  grounds,  and  sets  up  ownership  in  him- 
self in  the  premises  in  fee,  an  allegation  in  the  answer  that  the  defend- 
ant has  expended  a  certain  sum  of  money  in  payment  for  the  land,  or  in 
making  improvements  thereon,  is  not  such  a  plea  of  counter-claim  as 
will  defeat  a  motion  for  nonsuit  under  $$  243  and  398  of  the  Gode.  Dove 
y.  Eayden,  600. 

14.  Idem — A  Glaim  of  Damaqks  fob  Waste  not  Suffioibmt  whbbb 
Plaintiff  is  Feme  Govbbt. — In  such  a  suit,  where  the  plaintiff  is  a 
married  woman,  a  claim  in  the  answer  for  damages  for  cutting  growing 
timber,  etc.,  on  the  premises  in  dispute,  is  not  a  connter-daim,  because 
it  could  not  be  maintaiued  against  the  plainttff  alone;  imd  because  it  is 
a  ground  for  an  acHon  and  not  for  a  auU.    Id, 

15.  Idem — ^Plea  of  Ownebship  u  not. — ^An  allegation  in  the  answer  in 
such  a  suit  that  the  defendant  is  the  owner  of  the  premises  in  fee  simple, 
cannot  be  treated  as  a  counter-claim,  because  it  is  not  connected  with 
the  subject  of  the  suit.    Id, 

See  Divobcb;  Fbaudulent  GoNyETANCE;  Mlstabb;  Speoifio  Pbbfobmangb, 

Tbubt. 

EEASUBE  IK  BEGOBD. 
See  EyiDENCB. 

EBROB. 

1.  Administbatob's  Sale— Gompetent  Evidbnob  in  ^Gase  of.— The  de- 
fendant introduced  an  order  of  sale  of  the  county  court,  a  decree  of  con- 
firmation, and  the  administrator's  deed ;  the  plaintiff  offered  the  rest  of 
the  record  to  show  want  of  jurisdiction,  and  the  court  refused  to  receive 
it:  Held,  error.    OUmore  y.  Taylor,  89. 

2.  Absenok  of  Bill  of  Exceptions,  whbbb  Ebbob  othbbwibe  appbabs. — 
Where  any  of  the  errors  assigned  otherwise  appear  in  the  record,  the 
appeal  cannot  be  dismissed  because  there  is  no  bill  of  exceptions  filed. 
Taylor  v.  Patteraon  db  Co,,  121. 

8.  Befosal  of  Inbtbuotions  on  Abstbaot  Pbopositions. — It  is  not  exxor  for 
a  court  to  refuse  to  instruct  on  abstract  propositions  of  law,  however  cor- 
rect, or  to  instruct  as  to  a  hypothetical  case  upon  Which  the  juiy  ia  not 
called  upon  to  pass.    ShaUuck  y.  Smith,  125. 
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4.  Idem. — It  is  not  error  to  refuse  instmctioiiB,  however  correct  in  principle, 
where  there  is  no  testimony  tending  to  prove  the  facts  material  in  the 
issue  on  trial.    Olaze  v.  Whitley,  164. 

5.  Ebbob  mot  Fbksumed. — ^Error  must  be  affirmatively  shown;  it  will  not 
be  presumed.    Dolph  v.  Barney,  191. 

6.  JunoMEMT  NOT  YoiD  FOB  Ebbob. — ^Error  does  not  render  a  judgment  void 
when  attacked  collaterally.    Id, 

7.  Ween  Dkmubbbb  Waived,  Ebbob  cannot  be  Assigned. — Where  a 
demurrer  is  waived  by  the  filing  of  an  answer,  ho  errors  can  be  assigned 
in  the  appellate  court  upon  the  judgment  of  the  Circuit  Court  overruling 
the  demurrer.    Richards  v.  Fanning,  856. 

8.  Beubvangt  of  Instbugtzon  not  Fbesumed  in  Ordeb  to  Find  Ebbob. — 
Where  an  instruction  is  refused,  the  correctness  or  incorrectness  of 
which  depends  on  circumstances  not  disclosed  in  the  record,  its  appli- 
cability will  not  be  presumed.  The  party  complaining  must  show  its 
relevancy  affirmatively.  This  Court  will  not  presume  a  state  of  facts  in 
order  to  find  error,  but  every  presumption  will  be  made  in  favor  of  the 
ruling  of  the  court  below.    Id* 

9.  Instbuotions,  Ibbelevant. — It  is  not  error  for  the  court  to  refuse  to  give 
an  instruction  not  applicable  to  the  case,  if  presented  by  the  party  asking 
it.    Espy  V.  Fenion,  423. 

10.  Evidence — ^Vabianoe. — To  prove  a  leasing,  a  paper  was  offered  in  evi- 
dence which  did  not  describe  the  property  claimed  under  the  lease,  and 
it  was  rejected:  Held,  not  error.    Noyes  v.  Stauff,  455. 

See  AfPEAii;  Disobetion  of  Coubt;  Instbuotions. 

ESCAPE. 
See  Evidence,  27. 

ESTATE  FOB  LIFE. 
Pabol  Lease  with  Possession  and  Pathbnt  of  Bent.— An  estate  for  life 
cannot  be  created,  transferred,  or  declared  by  parol;  but  a  parol  lease 
for  an  indefinite  time,  and  even  for  life,  accompanied  by  possession  and 
payment  of  rent,  may  be  constructively  taken  to  be  a  tenancy  from  year 
to  year,  and  will  continue  until  determined  by  notice  to  quit  or  other 
legal  cause.    Garreil  v.  Clark,  464. 

ESTATES  Ofl  DECEASED  FEBSONS. 
See  Exkcutob,  1,  2. 

ESTOPPEL. 
Ejectment— Mutual  Estoppel. — ^In  ejectment,  where  both  parties  derive 
their  title  from  the  same  person,  neither  is  at  liberty  to  deny  that  such 
person  had  title.    Ihlph  v.  Barney,  191* 

EVIDENCE. 

1.  Pleading. — ^A  pleading  should  state  facts  and  not  the  emdenoe  of  them. 
Smith  V.  Foster,  44. 

2.  Degbeb  of  Pboof  bbquibed  in  Cbibonal  Case— Instbuction. — A  refusal 
to  instruct  the  jury  that  "the  hypothesis  contended  for  must  be  estab- 
lished to  an  absolute  moral  certainty,  to  the  entire  exclusion  of  any  other 
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byx>oth68i8  being  tme,  or  the  jury  must  find  the  defendant  not  goilty,  is 
not  error.  The  law  in  criminal  oases  does  not  require  such  certainty  as 
precludes  the  possibility  of  doubt.  It  is  sufficient  if  the  guilt  of  the 
accused  be  established  "beyond  a  reasonable  doubt."  State  y.  OkLSs^  73. 

3.  Idem — Each  Nsoebsaby  Fact  must  bk  Established. — ^Each  fact  necessaiy 
to  the  conclusion  sought  to  be  established  must  be  proved  by  competent 
evidence  beyond  a  reasonable  donbt.    Id, 

4.  BsFusAL  TO  Ihstbuct  whebb  thbbb  is  no  Trstiicont. — ^The  court  may 
refuse  to  instruct  the  jury  upon  a  point  upon  which  there  is  no  testi- 
mony to  which  the  instructions  can  apply.    Id. 

6.  Immatebial  Fact. — Where  the  crime  charged  is  manslaughter,  com- 
mitted by  attempting  to  procure  abortion,  it  is  immaterial  whether 
deceased,  prior  to  the  commission  of  the  crime,  made  an  attempt  upon 
herself  or  not,  unless  such  attempt  contributed  to  her  death.     Jd. 

6.  Idem — Bbpbksemtations  ob{  a  Sick  Febbon. — ^Representations  of  a  sick 
person  as:  to  the  nature  of  the  malady  or  bodily  feelings  under  which  he 
is  suffering,  if  made  to  a  medical  attendant,  are  always  received  as 
original  evidence.    Id, 

7.  Idem — Opinions  of  Medical  Ezfebts — Fobic  of  Intebbooatobibs. — 
Opinions  of  medical  men  as  to  the  cause  of  death  may  be  given.  The 
form  of  the  interrogatory  is  a  question  addressed  to  the  discretion  of 
the  court,  subject  to  such  considerations  as  the  nature  of  the  particu- 
lar matter  under  examination  and  the  character  and  ability  of  the  wit- 
nesses.    Id, 

8.  Ees  Qestje. — Declarations,  to  become  part  of  the  r€8  gesice,  must  have 
been  made  at  the  time  of  the  act  done  which  they  are  supposed  to  char- 
acterize.   Id, 

9.  JuDOMENT-BoLL. — The  judgment-roll  is  proper  preliminary  evidence  to 
warrant  the  introduction  of  proof  of  a  sheriff's  sale,  and,  in  probate 
proceedings,  the  petition,  citation,  and  proof  of  service,  are  essential 
parts  of  the  record.    OUmore  v.  Taylor,  89. 

10.  Idem. — The  defendant  introduced  an  order  of  sale  of  the  County  Court, 
a  decree  of  confirmation,  and  the  administrator's  deed;  the  plaintiff 
produced  and  offered  the  residue  of  the  record  in  the  cause,  to  show 
want  of  jurisdiction,  and  the  court  refused  to  receive  the  evidence.  Held, 
that  the  ruling  was  an  error  affecting  a  substantial  right.    Id, 

11.  Pabol  Evidence — When  Admissible  to  Fix  a  Boctndabt. — Parol  evidence 
is  admissible  to  fix  a  boundary  which  is  variable,  to  show  the  location 
of  a  stake  or  stones  referred  to  in  a  deed  as  a  monument,  or  to  locate  the 
boundaries  where  an  ambiguity  exists  on  the  face  of  a  deed.  Such  evi- 
dence is  not  objectionable  on  the  ground  that  it  alters,  varies  or  contra- 
dicts the  written  instrument.    Raymonii  v.  Coffey,  132. 

12.  Pebfobmance — What  CoNSTirnTEs  a  Question  fob  the  Jubt. — The 
delivery  of  a  certain  number  of  sheep  being  essential  to  a  performance 
of  contract,  it  depends  upon  the  peculiar  circumstances  of  the  case 
whether  such  delivery  should  be  by  a  precise  technical  separation  and 
counting  of  the  sheep,  or  whether  a  delivery  may  not  be  made  by  a  de- 
livery of  a  greater  number,  including  the  number  called  for  in  the  con- 
tract, and  this  is  a  question  which  may  properly  be  left  to  the  jury. 
SovihwtU  V.  Beezley,  143. 
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13.  Imbtbuotioms  on  Immatbbiaij  Poikt. — It  is  not  error  to  refuse  instruc- 
tions, liowever  correct  in  principle,  where  there  is  no  testimony  tending 
to  prove  the  facts  material  to  the  issue.    Oktze  y.  WkiUeyy  164. 

14.  EviDKNOB  OF  StaTEMKNTS  BT  ▲  WlTIISaS  OONTBADICTINO  HIS  TeBTEMONT 
IB  AN  ImPKAGHMBMT  07  HIS    ChABACTBB  FOB  TbUTH,  AND  ADMITS  TrSTI- 

mont  of  Good  Ghabaotkb  in  Bkbuttai<.— Testimony  going  to  show  that 
a  witness  has  made,  at  other  times,  statements  inconsistent  with  his  testi- 
mony, is  an  impeachment  of  his  general  character  for  truth  and  veracity, 
and  in  such  a  case  evidence  of  general  good  character  for  truth  and 
veracity  may  be  offered  in  rebuttal,  ^videncq  of  good  character  is  admis- 
sible whenever  the  character  of  a  witness  has  been  impeached  in  any  of 
the  ways  permitted  by  the  statute.     Id. 

15.  iNTENTioNAii  EiujNa  WITH  DBADi<Y  Wkapo^. — An  intentional  killing  with 
a  deadly  weapon  is  prima  fade  evidence  of  probable  cause  for  arrest  and 
presentation  before  the  grand  jury.    Id, 

16.  Maucious  Pbosecution — Evidkncb  in  AonoN  fob. — ^To  sustain  an  action 
for  malicious  prosecution  in  criminal  cases,  it  must  be  shown,  both  that ' 
the  prosecution  was  malicious,  and  that  it  was  without  probable  cause.  Id, 

17.  Defendant's  Ghabacteb — Evidencb  of  PABTicuiiAB  Facts. — The  ques- 
tion of  character  is  one  which  the  defendant  alone  has  a  right  to  enter 
into;  and  when  he  has  done  so,  the  prosecution,  in  rebuttal,  is  permitted 
to  show  only  his  general  bad  character.  Proof  of  particular  facia  is 
inadmissible.    State  v.  Oarrand^  15$. 

18.  DrvoBCK — Pbepondkbanob  of  Evidence  Sufficient. —  In  a  suit  for 
divorce,  brought  upon  grounds  that  involve  a  criminal  charge  against 
the  defendant,  it  is  not  necessary  to  prove  the  allegations  constituting 
such  charge  beyond  a  reasonable  doubt.  It  is  sufficient  if  they  be  estab- 
lished by  a  preponderance  of  evidence.    SmUh  v.  Smith,  186. 

19.  Judicial  Enowlkdob. — The  courts  are  charged  with  knowledge  of  the 
acts  of  the  Legislative  Assembly  in  virtue  of  which  county  superintendents 
of  common  schools  proceed  in  the  sale  of  school  lands  to  private  individ- 
uals.    Dolph  Y.  Barney,  191. 

20.  Gebtifigatb  of  an  Officeb — Pabol  Etcdencb  not  Admissible  to  Im- 
peach, When. — Where  the  certificate  of  an  officer  to  acknowledgment  of 
a  deed  appears  on  its  face  to  be  in  substantial  compliance  with  the  stat- 
ute, parol  evidence  to  impeach  it  is  inadmissible,  unless  there  are  alle- 
gations in  the  pleadings  to  warrant  it.    Id. 

21.  Shebiff's  Deed — Recitals. — Where  the  preceding  necessary  steps  have 
all  been  regularly  taken,  a  sheriff's  deed  is  evidence  of  title,  and  the 
recitals  therein  are  prima  facie  evidence.    Id, 

22.  Becobd^Mutilations — Ebasubes. — Where  a  record  which  is  offered  in 
evidence  is  interlined,  erased  and  mutilated,  the  interlineations,  erasures 
and  mutilations  must  be  fully  and  satisfactorily  explained  where  it  is 
sought  by  such  a  record  to  contradict  a  certified  copy  which  appears  to 
have  been  formally  and  regularly  transcribed.    Id, 

23.  Idem. — In  order  to  overcome  such  a  certified  copy  by  a  record  in  which 
erasures,  interlineations  and  mutilations  appear,  the  offer  should  be  to 
prove  that  the  certified  copy  was  not  a  true  copy  of  the  record  at  the 
time  it  was  made.    Id. 

24.  Cebtificate  of  Pubchase  at  Tax  Sale— Evidence  of  Equitable  Title— 
Pabtt  Claimino  undeb,  must  Fibst  Show,  What.— A  certificate  of  pur- 
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chase  at  a  tax  sale  does  oot  convey  a  legal  title.  It  is,  however,  evidence 
of  an  equitable  title.  A  party  claiming  any  rights  nnder  a  tax-sale  cer- 
tificate mnst  first  show  strict  compliance  with  the  statutes  in  all  steps 
necessary  to  be  taken  previously  to  the  execution  of  such  certificate.  Id. 

25.  Ejeotmbnt — ^Decbbk  Opkbattno  as  Deed. — A  decree  which  operates  as  a 
deed  may  be  admitted  in  evidence  in  action  of  ejectment.    Id. 

26.  Rks  Gr8tjs.-:-To  make  declarations  a  part  of  the  res  gestas  they  must  be 
contemporaneous  with  the  main  fact;  but  in  order  to  be  contempora^ 
neous  they  are  not  required  to  be  precisely  concurrent  in  time.  SUite  v. 
Oarrand,  216. 

27.  EvmimcB — Attempt  to  Escape. — Evidence  of  attempts  to  escape  by  a 
prisoner  is  admissible  and  tends  to  establish  guilt.    Id. 

28.  Idem — Dyino  Declabations. — Dying  declarations  to  be  admissible  must 
be  shown  to  have  been  made  under  a  consciousness  of  impending  death, 
and  respecting  the  cause  of  the  death.    Id. 

29.  iNSTBUcnoNB. — If,  on  a  trial  for  murder,  there  is  no  evidence  of  facts  and 
circumstances  such  as  would,  under  the  law,  reduce  the  crime  charged  to 
manslaughter,  the  judge  may  so  inform  the  jury.    Id. 

90.  Good  Chabacteb. — Evidence  of  good  character  when  offered  by  a  prisoner 
ought  to  be  submitted  to  the  consideration  of  the  jury  together  with  the 
other  facts  and  circumstances  of  the  case,  to  be  weighed  by  them  with 
the  other  evidence  in  the  case,  in  determining  the  guilt  or  innocence  of 
the  accused.     Id. 

31.  Wbit  of  Beview  does  not  bbino  up  the  EviDENOE.-r-The  writ  of  review 
brings  up  only  the  record,  not  the  evidence.  C.  d  G.  Boad  Co.  v. 
Douglas  Co.,  280. 

32.  Bill  of  Exceptions— Evidence  inTfrr  be  Incobpobated  in. — Upon  a  trial 
of  an  issue  of  fact  in  such  a  proceeding,  the  Court  will  not  look  into  the 
evidence  upon  which  the  fact  was  found  in  the  court  below,  unless  the 
same  is  incorporated  in  a  statement  or  bill  of  exceptions,  and  exception 
properly  taken  to  its  admissibility  when  offered  in  the  court  below. 
Ladd  V.  nigley,  296. 

33.  Bnx  OF  Exceptions  kitst  show  whatEvidbnce.— In  order  to  enable  this 
Court  to  determine  whether  instructions  asked  for  and  refused  are  cor- 
rect, there  must  be  a  proper  bill  of  exceptions,  embodying  sufficient  of 
the  evidence,  or  a  statement  that  some  evidence  had  been  given,  upon 
the  points  upon  which  instructions  are  asked,  in  order  to  show  whether 
they  were  applicable  to  the  case.    Richards  v.  Fanning,  356. 

34.  Nonsuit  will  not  be  Gbanted,  unless  thebe  is  an  Entibb  Lack  of 
Evidence. — A  case  should  be  submitted  to  the  jury,  unless  there  is  entire 
lack  of  evidence  tendiug  to  maintain  the  issues  on  behalf  of  the  plaintiff; 
or,  unless,  upon  the  "whole  case  made  by  the  plaintiff  himself ,  it  appears 
beyond  doubt  that  the  plaintiff  has  no  right  to  recover.  THppin  v. 
Ward,  4H0. 

35.  Declabations  and  Admissions — How  mat  be  Shown. — ^In  an  action  upon 
a  contract  for  support,  the  affidavit  of  the  defendant,  made  subsequent 
to  the  alleged  breach  of  contract,  before  the  county  judge,  in  a  proceed- 
ing to  have  the  plaintiff  placed  in  the  county  poorhouse,  is  admissible 
in  evidence  as  showing  the  declarations  and  admissions  of  defendant  in 
relation  to  the  issues  involved  in  the  litigation.    Id. 
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86.  What  will  CoNBTiruTB  ▲  Betusal  to  Pebfobm. — In  an  action  upon  a 
contract  to  Bnpport  and  provide  for  an  infirm  person,  want  of  courtesy, 
personal  indignities,  and  the  general  demeanor  of  defendant  towards  the 
plaintiff,  may  be]  sufficient  to  show  a  breach,  on  defendant's  part, 
although  he  may  not  have  refused  to  support  plaintiff  in  direct  terms,  id. 

37.  Yabiancb. — To  prove  a  leasing,  a  paper  was  offered  in  evidence  which 
did  not  describe  the  property  claimed  under  the  alleged  lease,  and  the 
court  rejected  such  paper  for  uncertainty:  Heldt  that  there  was  no  error. 
Noyes  v.  Siauff,  465. 

38.  Idem. — The  plaintiff  alleged  a  lease  in  writing  for  two  years:  Eeld,  that 
he  could  not  be  permitted  to  prove  by  parol  an  agreement  of  leasing  for 
two  years,  for  the  purpose  of  establishing  a  lease  for  one  year,  valid 
under  the  statute  of  frauds.    Id, 

39.  Parol  Evidence  not  Admibbible  to  Explain  Patent  Ambioititt. — 
Where  a  paper,  purporting  to  be  a  lease,  does  not  describe  the  property 
leased,  the  ambiguity  is  patent,  and  parol  evidence  is  not  admissible  to 
explain  it.    Id, 

40.  Nonsuit  vtill  not  be  Granted  where  there  is  ant  Evidence. — A  cause 
should  be  submitted  to  the  jury,  unless  there  is  an  entire  lack  of  evidence 
to  establish  the  allegations  of  plaintiff's  complaint.  SotUhtoeU  v.  BeezUy, 
458. 

41.  CoMKON  Beputation. — Under  Subd.  12,  $  766,  of  the  Code  of  Civil  Pro- 
cedure, common  reputation  is  admissible  in  evidence  to  prove  the  own- 
ership of  property  in  dispute,  and  this  statute  changes  the  general  rule 
in  this  respect.     WUaon  v.  Maddock^  480. 

42.  Opinion  of  Witness  not  Admissible. — A  question  which  calls  for  the 
opinion  of  the  witness  as  to  whom  common  reputation  ascribes  the  own- 
ership of  property,  is  not  admissible.    Id, 

43.  Assault  with  Intent  to  Kill— Attempted  Justification. — A  defend- 
ant on  trial  for  an  assault  with  intent  to  kill,  will  not  be  permitted  to 
show  in  his  justification  that,  prior  to  the  affray,  he  made  complaint 
before  a  peace  officer  charging  the  assaulted  party  with  having  threatened 
his  life,  and  asking  to  have  him  bound  over  to  keep  the  peace.    8taie  v. 

Doty,  491. 

See  Murder;  Presumptions. 

EXCEPTIONS. 
See  Bill  of  Exceptions. 

EXECUTION. 

1^  Sheriff— Duty  of,  in  Levting  under  Execution. — ^A  sheriff  has  no  right 
to  be  wiser  than  his  process.  What  he  is  in  due  form  commanded  to  do, 
he  is  to  do,  and  will  be  protected  in  doing.  He  cannot  refuse  to  return 
or  execute  process,  and  thus  drive  the  parties  to  legal  proceedings  to 
determine  the  legality  of  the  judgment  under  which  the  execution  issued. 
Richards  v.  Nyt,  382. 

2.  Idem — Conditional  Patment  by  Debtor. — ^When  a  sheriff  receives  money 
from  a  judgment  debtor,  and  agrees  with  such  debtor  to  apply  it  on  the 
execution,  provided  such  execution  be  just  and  legal,  otherwise  to  return 
it,  he  is  not  bound  to  do  more  than  aUow  to  such  debtor  the  full  time 
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which  the  execntion  has  to  run,  to  determine  the  legality  of  the  execu- 
tion. Thereafter,  the  sheriif  may  apply  such  money  on  the  execution. 
IcL 

See  Scire  Facias;  Shebift's  Sale. 

EXECUTOB. 

1.  Intebbst  on  Pubchabe  ov  Estate. — Where  an  executor  purchases  through 

an  agent  a  parcel  of  land  belonging  to  the  estate  under  his  care  as  such* 
and  suit  is  brought  to  set  aside  the  sale  and  cancel  the  deed,  neither  he 
nor  his  heirs  will  be  allowed  interest  upon  the  price  paid  for  the  same. 
Layton  y.  Eogue,  93. 

2.  Action  fob  PossEanoN — ^Exbcutob  cannot  Maintain. — An  executor  has 

not  such  an  estate  in  the  lands  of  the  testator  as  to  entitle  him  to  maintain 
an  action  for  the  possession  thereof  under  $  313  of  the  code.  The  right 
of  possession  of  the  property  of  a  deceased  person,  given  by  law  to  exeo- 
utors  and  administrators,  is  a  mere  statute  power  to  be  exercised  by  them 
for  the  purposes  of  administration.    Humphreys  v.  Taylor,  260. 

EXEMPTION. 
Homestead. — ^When  a  party,  having  availed  himself  of  the  benefits  of  the 
first  section  of  the  Homestead  Act  of  Congress,  May  20,  1862,  and  taken 
a  homestead  under  the  fimt  and  second  sections  of  that  act,  afterwards, 
before  the  expiration  of  the  five  years'  residence,  commutes  under  the 
eighth  section  of  that  act,  and  obtains  a  patent  by  the  payment  of  money: 
Htld^  that  the  land  so  acquired  is  a  homestead,  and  exempt  from  liability 
for  debts  coutraoted  prior  to  the  issuance  of  the  patent.  Clark  v.  BaUey, 
343. 

EXPEBT8.  • 

See  Evidence,  7. 

FALSE  EEPBESENTATIOKS. 
See  Bbpbsbentationb. 

FEES  OF  OFFIGEBS. 
See  County  Officeb;  Pouoe  Judge. 

FELON. 
As  to  lien  of  State  on  property  of  felon,  see  Cbhonai*  Law,  21,  22. 

FEME  COVEBT. 
See  Countbb-Claim,  2;  Mabbied  Wohen. 

FENCE. 

1.  Fence  Law. — The  common  law  rule  that  every  man  is  required  to  keep 

his  cattle  within  his  own  close  under  penalty  of  answering  in  damages 
for  injuries  arising  from  their  running  at  large,  is  not  in  force  in  this 
State.    Campbell  v.  BridweU,  311. 

2.  Tbespass— CoscPLAiNT.— The  complaint  in  an  action  for  trespass  of  cattle 

must  show  an  inclosure  built   in  substantial   compliance   with  the 

statute.    Id, 

FILING. 

See  CouNTZ  Coubi,  7. 
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FINDINGS. 

1.  FiNDiNGB  BT  THE  CouBT. — ^Where  the  cause  is  tried  by  the  court  without 

the  intenrention  of  a  jury,  the  findings  must  be  sufficient  to  sustain  the 
judgment,  and  must  coyer  all  the  material  issues.  Fink  v.  Canyon 
Rood  Co,,  301. 

2.  Appxals  in  Equity — Femdinos  not  Oonglusiyb. — ^As  the  findings  of  fact 

and  conclusions  of  law  by  the  court  below  are  not  conclusive  in  a  suit 
in  equity,  if  appealed,  this  Court  must  look  into  the  testimony  and 
reach  its  own  conclusions  of  fact  as  well  as  of  law.  Findings  of  fact  by 
the  court  below  in  suits  in  equity  are  not  conclusiye  in  the  appellate 
court.    Howe  y.  Patterson,  353. 

3.  Spjecia#  FnroiNQS  Contbol  Ykbdict. — Where  special  findings  of  fact  are 

inconsistent  with  the  general  yerdict,  the  former  must  control,  and 
judgment  be  giyen  accordingly.    Boifes  y.  Buasel,  400. 

FOBBEABANCE  TO  SUE. 

See   GONBIDKBATION,   3. 

FOBECLOSUBE. 

See  MOBTGAGB. 

f 

FOBFEITUBE. 
A  CouBT  OF  Equitt  will  Dbcbbb  ▲  FoBFxmrBX. — A  court  of  equity  is 
clothed  with  power  to  decree  a  forfeiture,  where  usury  appears;  and  it 
is  bound,  in  obedience  to  the  statute,  to  exercise  it.    Chapman  y.  State, 
432. 

FBANGHISE. 
Eqxtitt  oan  alonb  Pboteot  Boad  Gompant. — A  court  of  equity  alone  can 
fully  protect  the  franchise  of  fn  incorporated  road  company.    (7.  db  0, 
Boad  Co,  y.  Douglas  County  {per  McArihur,  J,,  concurring),  280. 

FBAUD. 

1.  Dbbd  in  Gonsidbbation  of  Mabbiaoe. — A  deed,  the  consideration  of 

which  is  marriage,  will  not  be  presumed  fraudulent,  but  it  may  be  set 
aside  for  actual  fraud  if  both  parties  concur  in  the  fraud.  Bonser  y.  Miller, 
110. 

2.  Pboof  of  Fbaud. — Positiye  and  express  proof  of  fraud  is  not  required;  it 

may  be  deduced  from  circumstances  affording  strong  presumption.  El- 
feUy.Hinch,2B5. 

See  Fbaudulbnt  GoNyBTANOB;  Statute  of  Fbaudb. 

FRAUDULENT  GONVETANGK 

1.  Mabbiagb — GoNysTANCB  in  Gonsidebation  of,  not  Pbesttmxd  Fbaudu- 

lbnt.— Marriage,  being  a  yaluable  consideration,  such  conyeyance  will 
not  be  presumed  to  be  fraudulent,  either  as  to  existing  or  subsequent 
purchasers;  it  may,  howeyer,  be  set  aside  and  held  to  be  yoid  for  actual 
fraud.  Both  parties  must  concur  in  the  fraud  before  the  deed  can  be  set 
aside.     Bonser  y.  Miller,  110. 

2.  What  CoNyETANOB  to  Wife  Fbksuhed  Fbaudulbnt. — A  yoluntary  conyey- 

ance by  a  husband  to  his  wife  will  be  presumed  to  be  fraudulent  as  to 
existing  creditors.    Elfett  y.  Einch,  255. 
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3.  Pastibs  in  Suit  to  Set  Asibs  Conyktancb. — Jadgment  creditors  may 
Tinite  in  a  snit  to  set  aside  snch  conveyance.    Id,  • 

FBAUDULENT  REPRESENTATIONS. 
See  Repbesentations. 

GOLD  COIN. 
See  Pleadtng,  8,  9;  Spegzfio  Contbaot  Act. 

GOVERNMENT  SURVEYS. 

1 .  Tbxte  Line  of  Subyet. — ^In  the  government  snrveys  the  line  actually  nm 

by  the  original  surveyors  is  the  true  line.    Goodman  v.  Myrick,  65. 

2.  Efteot  07  Failube  to  Seobeoate  MiNEBAii  Lands. — Failure  if  govern- 

ment surveyors  to  segregate  mineral  from  agricultural  lands  cannot 
operate  to  defeat  the  rights  of  occupant  miners.  Oold  HiU  Q.  M.  Co.  v. 
Ish,  104. 

GRANT  IN  PR-ESENTL 
See  Donation  Aot,  1,  2;  Swamp  Land  Act. 

GROWING  CROPS. 
RsDEifPTioN  OP  Pbopbbtt  Bold  ttndeb  ExEonnoN  —  To  whom  Gbowino 
Cbofs  belong. — When  the  judgment  debtor  redeems,  he  may  recover  the 
value  of  a  crop  growing  upon  the  land  at  the  time  of  the  sale,  and  har- 
vested by  the  purchaser  while  in  possession.    CaHwrighi  v.  Savage,  397. 

GUARDIAN  AD  LITEM. 

POWBB  OF  GUABDIAN  AD  LITEM  TO  BIND  InFANT  BT  ADMISSIONS. — Under  the 

statutes  of  this  State  a  guardian  ad  lUem  has  full  power  to  bind  an  infant 

defendant  by  admissions,  even  to  the  confession  of  judgment.    Ens^ish 

y.  Savage,  518.  • 

GUARDIAN  AND  WARD. 

1.  GuABDiAN  MAT  MoBTOAOB  Wabd's  Estate. — UndcT  subdivisiou  6,  $  869 

of  the  Civil  Code,  which  confers  upon  county  courts  jurisdiction  '*  to 
order  the  renting,  sale,  or  other  disposal  of  the  real  and  personal  prop- 
erty of  minors,"  the  County  Court  is  authorized  to  order  the  mortgaging 
of  a  minor's  real  estate.     Truteh  v.  Bermett,  504. 

2.  Idem— Manneb  in  which  Note  and  Mobtgagb  mat  be  Executed.  —  In 

proceedings  to  foreclose  a  mortgage  against  a  minor's  real  estate,  the 
fact  that  the  note  and  mortgage  sued  upon  are  not  executed  by  signing 
the  minor's  name  thereto,  but  by  signing  the  name  of  the  guardian  as 
such,  is  no  defense.  Id, 
8.  Advebsabt  Pabties— When  Minobs  abe  not.— In  proceedings  before  the 
County  Court,  by  a  guardian,  to  obtain  an  order  to  sell  or  mortgage  the 
estate  of  minors,  such  minors  are  not  adversary  parties  to  their  guardian, 
but  they  appear  by  him.  and  the  proceedings  are  upon  their  applica- 
tion.   Id, 

HEARSAY. 

See  Evidence,  41. 

HOMESTEAD  ACT. 
1.  Exemption  of  Homestead  fbom  Liabilities.  —  When  a  party  having 
availed  himself  of  the  benefits  of  the  first  section  of  the  Homestead  Act 
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of  Congress,  May  20,  1862,  aod  taken  a  homestead  under  the  first  and 
second  sections  of  that  act,  afterwards,  before  the  expiration  of  five 
years'  residence,  oommates  nnder  the  eighth  section  of  that  act,  and  ob- 
tains patent  by  the  payment  of  money:  Held,  that  the  land  so  acquired 
is  a  homestecul  and  exempt  from  liability  for  debts  contracted  prior  to  the 
issning  of  the  patent.  Clark  y.  Baileyy  343. 
2.  Tbust — Homestead  oaknot  be  held  in. — The  entry  of  a  homestead  un- 
der the  act  of  Congress  of  1862,  by  one  in  trust  for  another,  is  forbidden 
by  law,  and  a  court  of  equity  will  not  decree  that  any  such  trust  can  be 
implied.    Id, 

HOMICIDE. 
See  CBDcnvAii  L4W,  11,  12, 15. 

HDSBAND  AND  WIFE. 

1.  FowBB  OF  Husband  and  Wmt  to   Contract  with  Eaob  Otheb.  — 

Though  Article  XY,  $  5  of  our  State  Constitution  is  an  innovation  upon 
the  common  law,  it  does  not  abrogate  that  principle  which  preyents 
husband  and  wife  from  contracting  with  each  other.  ElfeU  v.  Einch, 
255. 

2.  Wife's  Pbopebty  Pbima  Facib  that  of  the  Husband,  when. — ^Wbere 

the  wife's  separate  property  is  not  registered  according  to  the  statute,  it 
is  prima  fade  the  property  of  the  husband  rather  than  of  the  wife.    Id. 

3.   DiyOBGE — CoNySTANOB    HADE    AFTEB    CaUSE    OF    DiyOBOB,   SuiT    MAT    BE 

Attaokbd. — The  right  of  a  divorced  wife,  at  whose  suit  the  divorce  was 
granted,  to  question  the  validity  of  a  conveyance  of  real  property  by  the 
husband,  dates  from  the  time  when  thd  decree  of  divorce  was  entered; 
and  such  decree,  when  entered,  arms  the  wife  with  the  right  to  question 
the  validity  of  any  conveyance  of  real  property,  made  by  the  husband 
after  the  cause  of  the  suit  of  divorce  arose.    Barrett  v.  Barrett,  411. 

4.  Idem — Beal  Estate,  how  Affected. — Whenever  a  marriage  (X>ntract 
shall  be  dissolved,  the  party  at  whose  prayer  such  decree  is  obtained  is 
entitled  peremptorily  (under  $  4^5  Civil  Code),  to  the  undivided  one- 
third  part  of  aU  the  real  estate  shown  to  be  owned  by  the  other  party  at 
the  time  such  decree  was  made.  In  all  such  cases,  it  is  the  peremptory 
duty  of  the  court  to  so  decree.     Wetmore  v.  Wdmore,  469. 

6.  Idem — Thibd  Fabties,  when  made  Defendants  in  Divobob  Suits. — 
When  a  husband  conveys  the  bare  legal  title  to  a  third  party  in  trust  for 
his  use,  to  prevent  the  marital  rights  of  the  wife  from  attaching  thereto, 
such  third  party  is  a  proper  party  to  the  proceeding.    Id. 

6.  Fbaudulbnt  Conveyance— What  Fbesumbd. — A  voluntary  conveyance 

by  %  husband  to  his  wife  will  be  presumed  to  be  fraudulent  as  to  exist- 
ing creditors.    ElfeU  v.  Einch,  255. 

7.  Fabties  in  Suit  to  Set  Aside   Conveyance. — Judgment  creditors  may 

unite  in  a  suit  to  set  aside  such  conveyance.    Id. 

8.  Will— Pbovision  oiviNa  Wife  Fossession  of  Beai^  Fbopebty. — A  pro- 

vision in  a  will  that  until  the  land  of  the  testator  shall  be  disposed  of  by 
the  executor  the  wife  of  the  testator  should  have  the  use  thereof,  for 
herself  and  minor  children,  is  not  contrary  to  law.  Eumphreys  v.  Taylor, 

260. 

ILLEGAL  FEEa 

See  County  Offices. 
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ILLEGAL  VOTING. 

1.   iNDICmCEKT  FOB  IlXEGAIi  VoTING — ^WhEN  SUFFICIENT  AFTEB  VkBDICT. — An 

iDdictment  for  illegal  votiDg,  based  upon  $  630  of  the  Griimnal  Code, 
is  safficient  after  verdict,  when  it  charges  the  defendant  with  having 
willfully,  knowingly  and  unlawfully  voted  at  a  legally  authorized  elec- 
tion for  representative  to  the  Congress  of  the  United  States,  held  at  a 
specified  time  and  place,  although  the  indictment  does  not  disclose  the 
reason  of  the  disqualification  of  defendant.  8taU  v.  Bruce,  68. 
2.  Idem. — The  defendant,  in  order  to  have  availed  himself  of  the  defect  in 
the  indictment,  in  not  specifying  wherein  the  illegality  of  the  vote  com- 
plained of  consisted,  should  have  done  so  by  demurrer.    Id. 

IMPAIEING  OBLIGATION  OF  CONTEACTS. 
See  Obligation  of  Contbaois. 

IMPEACHMENT  OP  WITNESS. 
EviDENOX  OF  Statements  bt  a  Witness  cx)NTBADicrnNO  his  Testimomt  ib  ah 
Impeachment  of  hib  Chabaoteb  fob  Tbuth,  and  Admits  Teszimon7  of 
Good  CifiBAOTEB  in  Rebuttal. — Testimony  going  to  show  that  a  witness 
has  made,  at  other  times,  statements  inconsistent  with  his  testimony,  is 
an  impeachment  of  his  general  character  for  truth  and  veracity,  and  in 
such  a  case  evidence  of  general  good  character  for  truth  and  veracity 
may  be  offered  in  rebuttal.  Evidence  of  good  character  is  admissible 
whenever  the  character  of  a  witness  has  been  impeached  in  any  of  the 
ways  permitted  by  the  statute.    Glaze  v.  Whiiley,  164. 

ft 

IMPLIED  BIAS. 
See  JuBOB. 

IMPLIED  CONTRACT. 
See  Contbaot,  16,  21. 

IMPLIED  TRUST. 
See  Tbubt. 

INDEX. 

No  Pabt  OF  Reoobd  of  Convetange. — The  index  is  no  part  of  the  record  of 
a  conveyance.  When  the  grantee  delivers  his  deed  to  the  county 
recorder  and  has  it  copied  by  him  into  the  proper  book,  he  has  done  all 
the  law  requires  of  him  to  give  notice  to  subsequent  purchasers,  and  the 
party  who  suffers  through  the  neglect  of  the  clerk  to  properly  index 
such  conveyance,  must  look  to  the  clerk  and  his  sureties  for  redress. 
Board  of  Commissioners  v.  BaJbcock,  472. 

INDICTMENT. 
1.  Indictment  fob  Illegal  Voting — When  Sufficient  afteb  Vbbdiot. — An 
indictment  for  illegal  voting,  based  upon  $  630  of  the  Criminal  Code,  is 
sufficient  after  verdict,  when  it  charges  the  defendant  with  having  will- 
fully, knowingly  and  unlawfully  voted  at  a  legally  authorized  election 
for  representative  to  the  Congress  of  the  United  States,  held  at  a  specified 
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time  and  place,  although  the  indictment  does  not  disclose  the  reason  of 
the  disqualification  of  defendant.    State  v.  Bruce,  68. 

2.  Ideii. — The  defendant,  in  order  to  have  availed  himself  of  the  defect  in 
the  indictment,  in  not  specifying  wherein  the  illegality  of  the  Tote  com- 
plained of  consisted,  should  have  done  so  by  demnrrer.    Id, 

8.  Idbm — Objection  Waited  by  Failttsb  to  Dbmttb. — ^The  objectioii  that 
*'  the  indictment  does  not  substantially  conform  to  the  requirements  of 
chapter  eight  of  the  Criminal  Code,"  is  waived  by  a  failure  to  demur.  Id, 

4.  Assault  with  Intent  to  Kill — Indiotxent — ^What  Objections  to  asb 

Waivbd  bt  Failitsb  to  Dehub. — An  indictment  charging  an  assault 
with  intent  to  kill,  which  follows  the  language  of  the  statute  and  omits 
to  state  the  acts  constituting  the  offense,  is  sufficient  where  no  objec- 
tion is  made  to  it  until  after  verdict;  but  if  demurred  to,  such  indict- 
ment is  insufficient.    State  v.  Doty,  491. 

5.  Idbm. — All  objections  to  the  sufficiency  of  an  indictment  which  appear 

upon  its  face,  except  the  first  and  fourth  grounds  specified  in  $  123  of 
the  Criminal  Code,  are  waived  by  a  failure  to  demur.  State  of  Oregon  v. 
Dougherty  et  at,  (4  Or.  200),  and  Staie  of  Oregon  v.  Bruce  (ante,  68), 
cited  and  approved.    Id, 

INDOBSER. 

1.  Patee  as  Inbobsbb. — It  being  necessary  for  the  payee  to  indorse  the  note 

in  order  to  make  it  negotiable  paper,  he  must  be  treated  as  first  indorser 
without  regard  to  the  time  of  his  indorsement  or  the  locality  of  his  name 
on  the  note.    CogsweU  v.  Hayden,  22. 

2.  Second  Indobsbb — Action  bt. — ^An  action  may  be  maintained  by  second 

indorser  against  first  indorser  for  money  paid  on  the  note. — Id, 

3.  Liability  of  Indobsbb  on  Subsequent  Pbohisb. — ^An  indorser,  discharged 

by  the  laches  of  the  holder  of  a  note,  may  become  liable  to  pay  it  by  a 
subsequent  promise  with  full  knowledge  of  the  fact  that  he  had  been 
discharged.    Johnson  v.  Arrigoni,  485. 

INFANT. 

1.  Decree  against  Infant,  when  Bindino. — In  a  suit  where  the  court  has 

complete  jurisdiction  of  the  subject  and  of  the  parties,  a  decree  against 
infant  defendants,  where  there  is  no  evidence  of  fraud  or  collusion,  is  as 
valid  and  effectual  as  if  taken  against  adults.    English  v.  Savage,  518. 

2.  Guabdian  ad  Litem — Fowbb  of,  to  bind  Infant  Fabty  by  Admissions. — 

Under  the  statutes  of  this  State,  a  guardian  ad  litem  has  full  power  to 
bind  an  infant  defendant  by  admissions,  even  to  the  confession  of  judg- 
ment.   Id. 

3.  Fabol  Demubbeb— Doctbinb  of,  not  Bbooonizbd  in  this  State. — ^The 

doctrine  of  "  parol  demurrer  "  is  not  recognized  in  this  State.    Id, 

See  Guabdian  and  Wabd;  Mobtoagb. 

INJUNCTION. 
See  Equity,  9. 

INSTBUCTIONS. 
1.  Deobbe  of  Cbbtainty  with  which  the  Offense  must  bb  Shown. — A  re- 
fusal to  instruct  the  jury  that  "the  hypothesis  contended  for  must  be 
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established  to  an  absolute  moral  certainty^  to  the  entire  exdosion  of  any 
other  hypothesis  being  true,  or  the  jury  mast  find  the  defendant  not 
guilty,"  is  not  error.  The  law  in  criminal  cases  does  not  require  sach 
certainty  as  precludes  the  possibility  of  doubt.  It  is  sufficient  if  the 
gailt  of  the  accused  be  established  "  beyond  a  reasonable  doubt.'*  State 
T.  Glass,  73. 

2.  BEFcrsAii  TO  Ikbtbuct— When  these  is  no  Testimont. — The  court  may 

refuse  to  instruct  the  jury  when  there  is  no  testimony  to  which  such  in- 
structions can  apply.    Id, 

3.  Abstract  Pbopobitions.    It  is  not  error  for  a  court  to  refuse  to  instruct 

abstract  propositions  of  law,  howeyer  correct,  or  to  instruct  as  to  a  hypo- 
thetical case  upon  which  the  jury  is  not  called  upon  to  pass.  Shattuek 
Y.  Smiih,  125. 
i.  Idem. — It  is  not  error  to  refuse  instructions,  however  correct  in  principle, 
where  there  is  no  testimony  tending  to  prove  the  facts  material  in  the 
issue  on  trial.    Glate  v.  WhUUf/t  164. 

5.  MuBDKB. — If,  on  a  trial  for  murder,  there  is  no  evidence  of  facts  and  cir- 

cumstances such  as  would,  under  the  law,  reduce  the  crime  charged  to 
manslaughter,  the  judge  may  so  inform  the  jury.    StaU  v.  Oarrand,  216. 

6.  Belevanot  of  Instbuciion  not  Pbesuiced.  —  Where  an  instruction  is 

/  refused,  the  correctness  or  incorrectness  of  which  depends  on  circum- 
stances not  disclosed  in  the  record,  its  applicability  will  not  be  presumed. 
The  party  complaining  must  show  its  relevancy  affirmatively.  This 
court  will  not  presume  a  state  of  facts  in  order  to  find  error,  but  every 
presumption  will  be  made  in  favor  of  the  ruling  of  the  court  below. 
Richards  v.  Fanning,  356. 

7.  Idem  —  Bill  of  Exorptions  mttbt  show  what  Evidenoe.  —  In  order  to 

enable  this  Court  to  determine  whether  instructions  asked  for  and  refused 
are  correct,  there  must  be  a  proper  bill  of  exceptions,  embodying  suffi- 
cient of  the  evidence,  or  a  statement  that  some  evidence  had  been  given, 
upon  the  points  upon  which  instructions  are  asked,  in  order  to  show 
whether  they  were  applicable  to  the  case.     Id. 

8.  Must  Gonfobm  to  the  Issues. — The  court  may  refuse  to  give  an  instruc- 

tion which  is  not  applicable  to  the  case  presented  by  the  party  asking  it. 
Espy  V.  FenUm,  423. 

INSUBANOE. 

1.  GoNTBAGT  OF  Insubancb — ^Wabbantt. — ^A  Warranty  in  insurance  is  part  of 

the  contract,  evidenced  by  the  policy,  and  is  a  binding  agreement  that 
the  facts  stated  are  strictly  true.    B\jiford  v.  Lift  Insfuranos  Co.,  334. 

2.  Idem — Bepbesbmtations  by  Applicant  not  a  Pabt  of  the  Gontbact. — 

A  representation  is  a  statement  in  regard  to  a  material  fact  made  by  the 
applicant  for  insurance  to  the  insurer,  with  reference  to  a  proposed  con- 
tract of  insurance.  They  are  not  part  of  the  contract,  but  merely  collat- 
eral to  it.  It  is  sufficient  if  representations  be  substantially  true,  while 
warranties  must  be  strictly  complied  with.    Id. 

3.  Pleading  Wabbanties. — Warranties  are  conditions  precedent  and  their 

truth  must  be  pleaded  by  the  assured,  upon  whom  the  burden  of  proving 
them  rests.    Id. 

4.  Bepbbsentations— Falsity  of,  Matteb  of  Pefense.— The  falsity  of  rep- 

resentation is  matter  of  defense  to  be  pleaded  and  proved  by  the  insurer. 
Id. 
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INTENTIONAL  SHOOTING. 
See  CuMnrAXi  Law,  11,  12. 

INTENT  TO  DEFBAUD. 
See  BaPBUKirrAixoMB,  3. 

INTEREST. 
EXKOUTOB  NOT  alijOWXd  Intbbkst,  whbn. — ^Where  an  ezecntor  parohases 
throagh  an  agent  a  parcel  of  land  belonging  to  the  estate  nnder  his  care 
as  snoh,  and  suit  is  brought  to  set  aside  the  sale  and  cancel  the  deed, 
neither  he  nor  his  heirs  will  be  allowed  interest  upon  the  price  paid  for 
the  same.    Layton  v.  Hogw^  03. 

See  UsuBT. 

INTERLINEATIONS. 

1.  Rbcobd — ^Whkn  Offxbed  nr  Etidenob,  Imtbblikeatiokb  hust  bb  Ex- 

VLAxsEDf  IN  WHAT  Cabbs.— Where  a  record  which  is  offered  in  evidence 
is  interlined,  erased  and  mutilated,  the  interlineations,  erasures  and 
mutilations  should  be  fully  and  satisfactorily  explained,  especially  where 
it  is  sought,  by  a  record  in  such  condition,  to  contradict  a  certified  copy 
which  appears  to  have  been  formally  and  regularly  transcribed.  Dolph 
Y.  Barney,  191. 

2.  Idbm. — In  order  to  oyeroome  such  certified  copy  by  a  record  in  which 

erasures,  interlineations  and  mutilations  appear,  the  offer  should  be  to 
prove  that  the  certified  copy  was  not  a  true  copy  of  the  record  at  the 
time  it  was  made.    Id, 

INTERROGATORIES,  FORM  OF. 
See  EviDBNOB,  7. 

ISSUES. 
See  Ambnbhbnt,  3;  Dbnials,  8;  Instbugtzokb,  8. 

JOINT  LIABILITY. 
JuDGHBNT  IN  Cabb  OF  JoiNT  LiABUJTT.  —  Where  a  number  of  persons 
are  jointly  and  severally  bound,  judgment  may  be  entered  against  those 
over  whom  the  court  acquires  jurisdiction.    Simpson  v.  Praiher,  86. 

JOURNAL. 
See  CouNTT  Coubt,  6,  7,  8. 

JUDGMENT. 

1.  Von)  JcTDaMBNT. — A  judgment,  although  void,  may  be  appealed  from. 

Tndlinger  v.  Todd,  36. 

2.  DisMissAii  OF  Appbal — Effect  of. — ^Dismissal  of  appeal  is  equivalent 
to  regular  afiirmance  of  the  judgment.    Simpaon  v.  Praiher,  86. 

3.  Judgment  on  the  Pleadings  —  When  Allowed.  —  When  the  answer 
admits  all  the  facts  alleged  in  the  complaint,  or  does  not  deny  them, 
but  denies  the  legal  conclusions  only,  judgment  on  the  pleadings  may, 
on  motion,  be  allowed,    id. 
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4.  Idem — Whkbb  thebb  is  ▲  Jonn?  Li^biijtt. — ^Where  a  nnmber  of  per- 
sons are  jointly  and  sererally  bound,  judgment  may  be  entered  against 
those  over  whom  the  court  acquires  jurisdiction.    Id. 

6.  AssiONMKMT  OF  JuDOMKZTr. — Bight  of  action  on  the  undertaking  required 
by  $  10  of  justices'  code  does  not  pass  to  an  assignee  by  the  assignment 
of  the  judgment  in  the  cause.    Dray  v.  Mayers  185. 

6.  Ebbob — Dors  mot  Bbndeb  JunoMEirr  Von),  When. —  Error  does  not 
render  a  judgment  void  when  attacked  collaterally.  Dolph  y.  Barney^ 
191. 

7.  Void  oklt  fob  Wai^  of  Jubisdiotion. — A  judgment  is  only  void  when 
the  court  rendering  it  had  not  jurisdiction  of  the  parties  or  the  subject- 
matter  of  the  controversy.    Id, 

8.  ExEctmoN  ON  DoBiUMT  Judgment — Pboobeding  to  Obtain.  —  A  pro- 
ceeding under  (  292  of  the  code  to  obtain  leave  to  issue  an  execution  on 
a  dormant  judgment,  is  in  the  nature  of  a  separate  proceeding.  The 
judgment-roll  in  such  a  proceeding  is  prepared  and  filed  in  the  same 
manner  as  a  judgment.    Ladd  v.  Higkyt  296. 

9.  RKOiTAiiS  IN  A  Judgment. — Where  there  is  a  recital  in  the  judgment  of 
due  service  upon  a  defendant,  nothing  short  of  a  clear  contradiction  in 
the  judgment-roll  will  affect  the  recital.    Id. 

10.  ApPBAii — Effect  of,  in  GsiMiNAii  Cases. — An  appeal  in  a  criminal  case 
does  not  vacate  the  judgment  appealed  from  in  the  court  below.  WkUf 
ley  V.  Murphy,  328. 

11.  Idem— Whkn  Death  of  Defendant  Abates.— When  an  appeal  in  a 
criminal  case  abates  by  the  death  of  the  prisoner,  the  judgment  in  the 
court  below  is  left  in  full  force  for  the  costs  and  disbursements  of  the 
action.    Id. 

12.  Judgment  in  Cbiminal  Action. — A  judgment  in  a  criminal  action,  so 
far  83  it  requires  the  payment  of  money,  whether  the  same  be  a  fine  or 
costs  and  disbursements  of  the  action,  or  both,  may  be  enforced  as  a 
judgment  in  a  civil  action.    Id. 

13.  Lien  of  State  upon  Pbopkbtt  of  Felon. — In  all  cases  of  the  commis- 
sion of  a  felony,  the  State  has  a  lien  from  the  time  of  such  commission 
upon  all  the  property  of  the  defendant,  for  the  purpose  of  satisfying  any 
judgment  which  may  be  given  against  him  for  the  costs  and  disburse- 
ments in  the  proceedings  against  him  for  such  crime.    Id. 

14.  ApPRAIi  CAN  ONIiT  BE  TaSRN  FBOM  THE  WHOLE  JUDGMENT,  IN  WHAT  OaSBB. 

— Where  an  appeal  is  taken  to  the  Circuit  Court  from  a  judgment  of  the 
City  Council  in  the  assessment  of  damages  and  benefits,  under  the  act 
of  December  19, 1865,  entitled  "  An  Act  to  authorize  the  city  of  Portland 
to  open,  lay  out  and  widen  streets  and  alleys,  and  to  appropriate  private 
property  therefor,"  such  appeal  cannot  be  taken  from  a  part  of  the  judg- 
ment, but  must  be  taken  from  the  whole  thereof,  and  the  trial  in  the 
appellate  court  must  be  de  novo.    City  of  PorQand  v.  Kamm,  362. 

15.  When  Judgment  satisfied,  what  Fubthbb  Fboobedingb  can  be  had. — 
When  a  judgment  has  been  satisfied,  the  clerk  has  no  authority  to  make 
a  further  entry  of  judgment  in  the  case,  or  to  issue  execution,  until  such 
satisfaction  is  canceled  or  set  aside  in  a  proper  proceeding,  in  the  court 
where  the  judgment  was  rendered.    Snipes  v.  Beezley,  420. 

16.  Judgment  Lien<— Pbopebtx  when  sold  Liable  fob  in  Invebsb  Obdeb  of 
Sale. — The  statute  gives  to  the  State  a  lien  upon  all  the  property,  real 
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and  penonali  of  a  cziminal  from  the  time  of  the  commission  of  the 
crime.  When  such  property  has  been  sold,  either  by  the  party  conYicted 
or  by  his  executor  or  administrator,  it  is  chargeable  with  the  incnm- 
brance  in  the  inverse  order  of  its  alienation, — that  is  to  say,  the  property 
last  sold  is  to  be  first  charged.    Knott  y.  Shaw,  4S2, 

17.  JunoMBNTs  OF  Tebbttobiaxi  Coubtb. — By  the  act  of  June  4, 1859,  regu- 
lating **  the  practice  of  the  Supreme  and  Circuit  Courts,"  the  judgments 
of  the  District  Courts  of  the  late  Territory  of  Oregon  were  transferred 
to  the  State  courts  for  the  proper  counties,  to  be  thereafter  enforced  as 
judgments  of  such  courts,  and  the  subsequent  repeal  of  that  act  did  not 
a£fect  the  transfer.    Strong  y,  Bamhari,  496« 

18.  Statutk  of  Lzmitationb. — The  provisions  of  the  statute  of  this  State, 
limiting  the  period  within  which  an  action  may  be  brought  on  a  judg- 
ment, do  not  apply  to  a  proceeding  under  $  292  of  the  Civil  Code  for  the 
enforcement  of  a  dormant  domestic  judgment.  The  case  of  Murch  v. 
Moore  (2  Or.  189),  cited  and  approved.    Id, 

19.  DoBHANT  JuDOMENT — How  Emfobckb. — After  the  expiration  of  five  years 
from  the  rendition  of  a  judgment,  it  can  only  be  enforced  by  obtaining 
leave  to  issue  an  execution,  as  provided  by  $  292  of  the  Code.    Id, 

See  FiNDiKos;  Judgmbnt  bt  Default;  Scibb  Facias, 

JUDGMENT  BT  DEFAULT. 

1.  SuvMONS. — When  it  appears  that  a  defendant  has  been  duly  served  with 

a  summons,  and  fails  to  answer  the  complaint  within  the  time  allowed 
by  law,  a  judgment  by  default,  for  want  of  an  answer,  may  be  taken 
against  him.  From  such  judgment  no  appeal  will  lie;  but  an  appeal  will 
lie  from  a  judgment,  although  taken  by  default,  when  it  appears  that 
the  defendant  had  not  been  duly  served  with  summons.  Being  duly 
served  with  summons,  implies  that  the  defendant  has  been  served  in  the 
manner  directed  by  law.  The  service  of  a  summons  to  appear  in  the 
Circuit  Court  of  Multnomah  County  would  not  be  dtie  service  of  a  sum- 
mons to  appear  in  the  Circuit  Court  of  Marion  County.  TruUenger  v. 
Todd,  36. 

2.  Idem — ^What  Cebtifxcate  of  Sbbvioe  must  SHow.-^When  an  officer  un- 

dertakes to  serve  a  summons,  he  should  use  ordinary  diligence,  at  least, 
to  find  the  defendant  in  order  that  he  may  serve  him  personally;  and, 
after  using  such  diligence,  if  he  should  not  be  found,  constructive  ser- 
vice may  be  made.  When  thus  made,  the  certificate  should  show  that 
the  defendant  was  not  found,  in  order  to  render  that  mode  of  service 
complete.    Id. 

3.  Dahaoes— Pboof  of,  not  Bequibed,  When.— In  an  action  for  damages 

arising  on  contract,  no  proof  of  damages  is  required  where  judgment  is 
rendered  for  want  of  an  answer.     White  v.  Norihtioest  Stage  Co^  99. 

4.  Sound  Dibcbetion  cannot  be  Beviewed.— The  granting  a  motion  to  set 

aside  a  default  is  in  the  sound  discretion  of  the  court,  and  unless  it 
clearly  appears  that  such  discretion  has  been  abused,  the  appellate  court 
will  not  interfere.    Id. 

5.  Idem — Fbactxce. — In  such  case  the  correct  practice  is  for  the  defendant 

to  present  his  answer,  properly  verified,  when  the  motion  to  set  aside  i» 
called  for  hearing.    Id, 

Vol.  v.— 37 


678  Index* 

6.  Appeal  fbom  Judqicemt  or  Jubtiob. — ^When  an  aziBwer  is  pniposely 
stricken  ont  or  set  aside  on  a  trial  in  Jnstioe's  Court,  and  defendant  fail- 
ing to  file  any  other  answer,  judgment  is  rendered  against  him,  such 
judgment,  upon  a  question  of  defendant's  right  of  appeal,  will  be  con- 
sidered as  a  "judgment  for  want  of  answer,"  and  not  repealable.  Xong 
y.  Sharp,  438. 

JUDGMENT  CBEDITOK. 
Bee  Pasties  to  AonoNs  and  Suns. 

JUDGMENT  DEBTOB. 
See  Execution,  1,  2;  Shkripf;  Shebiff's  Sale. 

JUDGMENT  FOB  WANT  OP  ANSWEB. 
See  JunoMBNT  bt  Default. 

JUDGMENT-BOLL. 

1.  Etq>bnoe— Judohbnt-Boll. — The  judgment-roll  is  proper  preliminary 

evidence  to  warrant  the  introduction  of  proof  of  a  sheriff's  sale,  and,  in 
probate  proceedings,  the  petition,  citation,  and  proof  of  service,  are 
essential  parts  of  the  record.    GUmore  v.  Taylor,  89. 

2.  Idem. — The  defendant  introduced  an  order  of  sale  of  the  County  Court,  a 

decree  of  confirmation,  and  the  administrator's  deed;  the  plaintiff  pro- 
duced and  offered  the  residue  of  the  record  in  the  cause,  to  show  want 
of  jurisdiction,  and  the  court  refused  to  receive  the  evidence :  Held,  that 
the  ruling  was  an  error  affecting  a  substantial  right.    Id, 

See  Judgment,  9. 

JUDICIAL  KNOWLEDGE. 
See  Knowledge  of  Coubt. 

JUBISDICTION. 

1.  Judgment  Void— Want  of  Jubisdiotion.— A  judgment  is  only  void  when 

the  court  rendering  it  had  not  jurisdiction  of  the  parties  or  the  subject- 
matter  of  the  controyersy.    Dolph  ▼.  Barney,  191. 

2.  When  Jubisdiotion  cannot  be  QuBsTioNED.—If  jurisdiction  is  onoe  fully 

obtained,  objection  to  its  exercise  cannot  be  heard.    C.  d  0,  Road  Co,  y. 
Douglas  Co,,  280. 
3<  County  Coubt — Jubisdiotion  of. — The  County  Court  has  not  jurisdic 
tion  to  try  questions  of  title,  or  rights  arising  out  of  the  exercise  of 
eminent  domain.    Id, 

4.  Idem — Mat  be  Questioned  on  Wbtt  of  BEyiEW.— The  jurisdiction  and 

regularity  of  proceedings  in  the  County  Court,  in  the  matter  of  laying 
out  a  road,  may  be  called  in  question  by  a  writ  of  reyiew.    Id, 

5.  Notice  of  Appeal — Pabties  cannot  Waive,  so  as  to  give  Jubisdichon. — 

The  service  and  filing  the  notice  of  appeal  is  indispensable  in  order 
to  give  this  Court  jurisdiction.  A  waiver  of  the  filing  by  the  stipulation 
of  the  parties  is  not  the  equivalent  of  the  filing  of  the  notice.  Consent, 
though  it  may  waive  error,  cannot  confer  jurisdiction.  Oliver  y.  Harvey, 
360. 

6.  Appeal  fbom  Justice's  Coubt — Affibmance  of  Judgment,  when  Eb- 

BONEOus. — When  an  appeal  Irom  a  Justice's  Court  is  dismissed  for  want 
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of  JTirisdiction,  it  is  error  in  the  Circuit  Gonrt  to  afiirm  the  judgment. 
Jjong  V.  Sharp,  438. 

See  Appbasange;  Administbatob's  Salr;  Pouox  Judob;  Sebtioe  of 

8uiocomb;  Waiybb. 

JUBOR. 

Tazpateb,  -when  mot  Compbtent. — In  an  action  to  recover  damages  brought 
under  the  act  of  December  19,  1865,  to  authorize  the  city  of  Portland  to 
lay  out  streets,  etc.,  a  taxpayer  within  the  said  city  of  Portland  is  not 
competent  as  a  juror  when  challeuged  for  implied  bias.  CUy  of  Port- 
land y.  Kamnh  362. 

JURY. 

GomnnaoATioK  to  Jubt. — ^The  judgment  in  a  criminal  case  will  not  be  set 
aside  on  account  of  a  commuDication  by  the  court  to  the  jury  through 
the  bailiff,  unless  a  substantial  right  of  the  defendant  is  thereby  affected. 
State  Y.  Garrand,  216. 

JUSTICE'S  COURT. 
See  AppEAii,  27,  28;  Juiximbmt,  6. 

JUSTICE  OF  THE  PEACE. 
See  ApPEAii,  27,  28;  Crrr  Rboobdeb;  Polios  Jxtdob. 

KNOWLEDGE  OF  COURT. 
Act  of  JJKoisLATnBB — Judicial  Enowlkdob  of. — ^The  courts  are  charged 
with  knowledge  of  the  acts  of  the  Legislative  Assembly  in  Tirtue  of 
which  county  superintendents  of  common  schools  proceed  in  the  sale  of 
school  lands  to  priyate  individuals.    Dolph  y.  Bantey,  191. 

LAND. 
See  Real  Pbopebtt;  School  Landb. 

LANDLORD  AND  TENANT. 
Use  Ain>  Occupation — Relation  of  Landlobd  and  Tenant  must  be  Shown. — 
In  an  action  for  the  use  and  occupation  of  land,  a  contract,  express  or 
implied,  creating  the  relation  of  laudlord  and  tenant,  must  be  shown. 
Where  such  relation  does  not  exist,  the  possession  is  hostile,  and  the 
owner's  remedy  is  by  ejectment  and  for  damages.    Sspy  v.  FenUm,  423. 

LAWFUL  FENCE. 
See  Fence. 

LEASE. 

1.  Evidence. — To  prove  a  leasing,  a  paper  was  offered  in  evidence  which  did 

not  describe  the  property  claimed  under  the  alleged  lease,  and  the  court 
rejected  such  paper  for  uncertainty:  Held,  that  there  was  no  error. 
Noyes  v.  Stauff,  455. 

2.  Idem — Pabol  Evidence  not  Aduibsible  to  Explain  Patent  Ambiouitt. — 

Where  a  paper,  purporting  to  be  a  IcHse,  does  not  describe  the  property 
leased,  the  ambiguity  is  patent,  and  parol  evidence  is  not  admissible  to 
explain  it.    Id, 
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3.  Yabzanob. — ^The  plaintijff  alleged  a  lease  in  writing  for  two  years:  EM, 

that  he  could  not  be  permitted  to  prove  by  parol  an  agreement  of  leas- 
ing  for  two  years,  for  the  purpose  of  establishing  a  lease  for  one  year, 
yalid  under  the  statute  of  frauds.    Id. 

4.  A  FabolLkjlsb,  ▲ogompakied  with  Possession  aud  Patmeht  of  Bkkt,  bow 

CoNSTBUED. — An  estate  for  life  cannot  be  created,  transferred,  or 
declared  by  parol;  but  a  parol  lease  for  an  indefinite  time,  or  even  for 
life,  accompanied  by  possession  and  the  payment  of  rent,  is  not  for  all 
purposes  void.  Such  tenancies  are  constructively  taken  to  be  tenancies 
from  year  to  year,  and  when  once  established  will  continue  until  deter- 
mined by  notice  to  quit,  or  some  other  sufficient  legal  cause.  GarrtU  y. 
C{arA:,*464. 

LEVY. 
See  Attaohment;  Executioh;  Shesht,  1,  2. 

LIABILITIES  OP  CORPORATIONS. 
See  GoBPOSATioNS,  1,  9, 

LIABILITT  OF  INDORSER. 
See  Imdobseb. 

LIABILITT,  JOINT  AND  SEVERAL. 
See  Joint  Liabilitt. 

LIEN. 

1.  State  has  Lien  or  Pbopebtx  of  Pelom  fob  Costs.— In  all  cases  of  the 

commission  of  a  felony  the  State  has  a  lien  from  the  time  of  such  com- 
mission upon  all  the  property  of  the  defendant,  for  the  purpose  of  satis- 
fying any  judgment  which  may  be  given  against  him  for  the  costs  and 
disbursements  in  the  proceedings  against  him  for  such  crime.  WhUky 
V.  Murphy,  328. 

2.  Chattel  Mobtoaoe  does  not  Convey  TrrLB. — A  chattel  mortgage  simply 

creates  a  lien  upon  the  property  mortgaged.  It  does  not,  without  fore- 
closure, vest  any  title.    Chapman  v.  State,  432. 

3.  Judgment  in  Cbiminal  Action  —  Lien  of  State  in  Consequence  of — 

Pbopebtx  Sold  Liable  in  Invebse  Obdbb. — ^The  State  has  a  lien  upon 
all  the  property  of  a  criminal  from  the  time  of  the  commission  of  the 
crime.  When  such  property  has  been  subsequently  sold,  either  by  the 
criminal  or  by  his  executor  or  administrator,  it  is  chargeable  with  the  lien 
in  the  inverse  order  of  sale.    Knott  v.  Shaw,  482. 

See  Attachment;  Mobtoagb, 

LIFE  ESTATE. 
See  Estate  fob  Life. 

LIMITATIONS. 
See  Statute  of  Limitationb.  - 

LINE  OP  SURVEY. 
GovEBNMENT  SuBVEYB. — In  the  government  surveys  the  line  actually  run  by 
the  original  surveyors  is  the  true  line.    Goodman  v.  Mj/rick,  65. 
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LOCATION  OF  COUNTY  SEAT. 
See  CouuTT  Seat. 

LOCK  BONDS. 
See  CoNBTBUonoN  of  Statutes,  11. 

MALICIOUS  PROSECUTION. 
What  must  be  Shown  in  Action  fob  Malicious  Pbosbcution  in  CBiMiNAii 
Case. — To  sustain  an  action  for  malicious  prosecution  in  criminal  cases, 
it  must  be  shown,  both  that  the  prosecution  was  malicious,  and  that  it 
was  without  probable  cause.    Okue  v.  Whitley,  164. 

MALICE. 
See  MuBDEB. 

MANDAMUS. 

1.  BSOOBDS  OF  CoUNTT  CoUBTS — SUPBBTIBOBT  CoNTBOL  OTEB  BT  THE  ClBCUIT 

CouBT,  -HOW  ExEBGisED. — The  failure  of  the  proper  officer  of  an  inferior 
court  to  record  the  proceedings  of  such  court,  can  only  be  remedied  by 
proceedings  to  complete  the  record.  The  superrisory  control  exercised 
by  the  Circuit  Court  in  such  cases,  as  a  general  rule,  is  by  mandamus, 
the  writ  of  review,  or  on  appeal.  Douglas  County  Boad  Go»  y.  Douglas 
County,  373. 
2.  CoNTBSTiNa  Location  of  Countt  Seat. — Upon  the  submission  of  the 
question  of  the  location  of  a  county  seat  to  an  election,  the  question  of 
fact,  as  to  whether  the  canvass  of  the  vote  was  correct,  and  as  to  what 
the  true  vote  was,  and  subordinate  questions,  cannot  be  tried  in  equity. 
The  proper  remedy  to  try  the  qualifications  of  voters,  the  legality  of  the 
conduct  of  the  judges,  or  of  the  canvass,  is  by  mandamus,  and  not  by 
injunction.    Me  Whirter  v.  Bimnard,  426. 

MANSLAUGHTEB. 
iNSTBucnoNS. — If,  on  a  trial  for  murder,  there  is  no  evidence  of  facts  and 
circumstances  such  as  would,  under  the  law,  reduce  the  crime  charged  to 
manslaughter,  the  judge  may  so  inform  the  jury.     State  v.  Oarrand,  216. 

MABBIAGE. 

See  CONSIDEBATION,  1,  2. 

MABBIED  WOMEN. 
Donation  Act — Conveyance. — ^W.  and  wife,  after  full  compliance  and  proof, 
and  since  the  passage  of  said  amendment,  having  alienated  by  deed,  the 
wife  having  died  before  issuance  of  patent,  the  patent  when  issued  being 
to  W.  and  wife  and  their  heirs:  Eeld,  that  the  sale  was  valid  and  effect- 
ual to  pass  the  title,  and  bound  the  title,  which  would  otherwise  have 
come  to  her  heirs  by  reason  of  her  death.    Dolph  v.  Barney,  191. 

See  Husband  and  Wife. 

"MAY"  MEANING  **MUST." 
See  CoNSTBUCTXON  OF  Statutes,  2,  3. 
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BiEASURE  OF  DAMAGES. 
See  Damages,  4. 

MEDICAL  EXPERTS 
See  Etidencx,  7. 

METES  AND  BOUNDS. 
QuANTiTT  CoMTBOixED  BT  Mktxs  AND  BouNDs. — ^Wheu  a  piece  of  land  is  con- 
veyed by  metes  and  bounds,  this  will  control  the  quantity  although  not 
correctly  stated  in  the  deed.    Baymond  y.  Coffey,  132. 

MINERAL  LANDS. 

1.  Einifsirr  Domain. — Mines  of  precious  metals  belong  to  the  eminent  do- 

main of  the  political  sovereignty.    Gold  HUl  Q.  M.  Co,  y.  Ish,  104. 

2.  OoouPANOT — RioHT  OF,  Reooonizkd. — By  the  act  of  Congress  of  July  26, 

1866,  the  General  Government  extended  to  all  in  possession  of  mining 
claims,  and  all  subsequently  locating  and  denouncing  mines  containing 
the  precious  metals,  a  guarantee  of  protection  in  their  occupancy  so  long 
as  the  mines  are  operated.    Id, 

3.  Pbe-emption. — ^The  provisions  relative  to  pre-emption  of  miniog  lands  in 

said  act,  and  the  amendments  thereto,  are  not  obligatory.    Id. 

4.  Patent  to  Minkbaii  Lanjm. — A  patent  for  agricultural  lands  does  not  pass 

title  to  known  deposits  of  precious  metals.    Id, 

5.  Efteot  of  Failube  to  Sbobeoate  Minebal  Lands. — Failure  of  govern- 

ment surveyors  to  segregate  mineral  from  agricultural  lands  cannot 
operate  to  defeat  the  rights  of  occupant  miners.    Id. 

MINES. 
Bee  Minebal  Lands. 

MINING  CLAIMS. 
See  MiNEBAii  Lands,  2. 

MINORS. 
See  Infant. 

MISTAKE. 

1.  Equity — Rbfobmino  Wbitten  Instbumbnt. — To  entitle  a  party  to  have  a 

written  contract  reformed  in  a  court  of  equity,  on  the  ground  of  mistake, 
the  complaint  must  show  that  the  alleged  mistake  was  that  of  the  parties 
to  the  contract,  and  that  it  was  mutual.    Soana  v.  Sieger,  147. 

2.  Pleading — Suit  to  Refobm  a  Deed. — In  a  suit  to  correct  or  reform  a  deed 

or  writteo  contract  on  the  ground  of  mistake,  the  complaint  should  show 
distinctly  what  was  the  original  agreement  and  understanding  of  the 
parties,  and  should  point  out  with  clearness  and  precision  wherein  there 
was  a  mistake,  and  should  also  show  that  the  mistake  did  not  arise  from 
the  gross  negligence  of  the  plaintiff.    Letda  v.  Lewis,  169. 

3.  Idem. — In  such  a  case  the  complaint  should  also  state  some  dream- 

stances  relating  to  the  nature  or  situation  of  the  property,  which  show 
that  an  unfair  advantage  has  been  gained  by  the  defendant  through  the 
mistake,  and  that  it  is  against  good  conscience  to  allow  the  mistake  to 
stand.    Id» 
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MONUMENTS. 
See  BouNDABiKs;  Mktks  and  Bounds. 

MOBTGAGK 

1.  Statute  of  LnfiTATioNs. — In  this  State  mortgaged  premises  can,  in  a 

certain  class  of  cases,  be  subjected  to  the  payment  of  the  debt  sevnred 
by  the  mortgage  after  the  Statute  of  Limitations  has  run  against  the 
notes.    Myer  t.  BecU,  130. 

2.  Idem. — Our  Statute  of  Limitations  simply  suspends  the  remedy;  it  does 

not  extinguish  the  debt.    Id. 

3.  Statute  Constbubd. — Section  7,  Chap.  6,  Miscellaneous  Laws  construed. 

Id. 

4.  MoBTGAOBE  IN  POSSESSION  MAT  Beooyeb  FOB  Bepaibs. — A  mortgagee  in 

possession  is  entitled  to  an  allowance  for  necessary  repairs  in  his  account 
of  rents  and  profits.    Adldns  y.  Levois,  292. 

5.  Eqttitt — ^yAi.iDiTr  OFA  Mobtoaoob's  Title  oannotbb  Questioned,  When. 

— A  grantee,  in  a  deed  absolute  on  its  face,  but  intended  as  a  mortgage, 
who  has  conyeyed  the  mortgaged  premises  to  a  bona  fide  purchaser,  will 
not  be  permitted,  in  an  action  brought  by  the  mortgagor  to  recoyer  the 
yalue  of  the  property  conveyed,  to  show  that  the  mortgagor's  title  was 
inyalid,  and  that  the  legal  title  had  been  bought  in  by  such  purchaser. 
Id. 

6.  UsuBT — ^Mobtgaoe  to  Segube  Usubious  Loan,  how  Affected. — The  for- 

feiture of  an  usurious  debt  to  the  school  fund  carries  with  it  the  security 
for  the  payment  of  the  debt,  for  the  reason  that  the  security  is  an  inci- 
dent of  the  debt  and  is  tainted  with  the  usury.    Chapman  y.  Staie,  432. 

7.  GuABDiAN  HAT  MOBTOAOE  Wabd's  Estate. — Under  subdivision  6,  $  869  of 

the  Civil  Code,  which  confers  upon  County  Courts  jurisdiction  ''to  order 
the  renting,  sale,  or  other  disposal  of  the  real  and  personal  property  of 
minors,"  the  County  Court  is  authorized  to  order  the  mortgaging  of  a 
minor's  real  estate.     Trvich  y.  Bunnell^  504. 

8.  Idem— Manneb  in  which  Note  and  Mobtoagb  mat  be  Executed, — In 

proceedings  to  foreclose  a  mortgage  against  a  minor's  real  estate,  the 
fact  that  the  note  and  mortgage  sued  upon  are  not  executed  by  signing 
the  minor's  name  thereto,  but  by  signing  the  name  of  the  guardian  as 
such,  is  no  defense.    Id. 

9.  ADyEBSABT  Pabties — ^When  Mznobs  ABE  NOT. — In  proceedings  before  the 

County  Court,  by  a  guardian,  to  obtain  an  ord6r  to  sell  or  mortgage  the 

estate  of  minors,  such  minors  are  not  adversary  parties  to  their  guardian, 

but  they  appear  by  him,  and  the  proceedings  are  upon  their  application. 

Id. 

See  Chattel  Mobtgage. 

MOBTGAGOB  AND  MOBTGAGEE. 
See  Mobtgage. 

MOTION. 
1.  Dobmant  Judgment — Motion  fob  Execution. — A  proceeding  under  $  292 
of  the  Code,  to  obtain  leave  to  issue  execution  in  a  dormant  judgment, 
is  in  the  nature  of  a  separate  proceeding.  The  judgment-roll  is  pre- 
pared and  filed  in  such  a  proceeding  in  the  same  maimer  as  in  case  of 
a  judgment.    Ladd  y .  Eigley,  296. 
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2.  AMBNDiMa  Dbcbxic — ^Motion  too  Latb,  When. — A  party  comes  too  late 

who  applies  seyenteen  months  after  entry  of  a  decree,  for  leave  to  amend 
the  same  without  showing  excuse  for  the  delay.   Chapman  ▼.  Wilbur,  299. 

3.  Motion  fob  Nunc  pboTunc  Obdkb — Wbit  of  Bbyiew— Whbn  and  nr 

WHAT  MaNNEB  FaGTB  MAT  BB   BBOUGHT  BKFOBB  THB  SUPBBIOB  COUBT. — 

A  motion  was  made  in  the  County  Court  for  the  entry  in  its  records, 
nunc  pro  tunc,  of  a  contract,  alleged  to  have  been  made  with  such  court 
and  the  county.  The  motion  was  denied,  and  a  writ  of  review  was  sued 
out  of  the  Circuit  Court  to  review  the  proceedings  of  the  County  Court 
upon  such  motion.  Edd,  that  with  the  evidence  of  the  facts,  upon  which 
the  motion  was  based,  before  the  Superior  Court,  the  Superior  Court  can 
have  nothing  to  do;  but  the  facts  themselves  ought  to  be  brought  before 
the  Superior  Court;  and  this  may  be  done  by  the  Superior  Court  in  its 
return,  or  by  affidavits  and  the  papers  of  the  moving  party,  uncontra- 
dicted and  standing  as  admitted;  or  they  may  be  inferred  from  a  decision 
upon  issues  involving  such  facts;  and  in  such  case,  such  affidavits  and 
papers,  brought  before  the  court  by  the  return  of  the  writ,  constitute  a 
part  of  the  record.    Road  Co.  v.  Douglas  Co.,  406. 

See  Pbaotiob;  Soibb  Faoiab. 

MUNICIPAL  CORPORATIONS. 
See  GoBPOBATioNS,  1,  2,  7,  13,  14,  15. 

MURDER. 

1.  MuBDKB  IN  THB  FiBST  Deobbk — What  Conbtitdtbb. — ^To  oonstituto  mur- 

der in  the  first  degree,  the  killing  must  be  done  purposely  and  of  delib- 
erate and  premeditated  malice,  or  in  the  commission  or  attempt  to  commit 
rape,  arson,  robbery  or  burglary.    8tat$  v.  Oarrand,  216. 

2.  Mubdeb  in  tbk  Fibst  Degbee— WhatDelibbbation  Nbcesbabt  to  Gon- 

STiTDTB. — There  is  no  length  of  time  fixed  by  the  law  for  the  deliberation 

necessary  to  make  up.  offense  murder  in  the  first  degree,  which  would 

otherwise  be  murder  in  the  second  degree;  but  the  evidence  must  show 

that  the  design  to  kill  was  formed  in  cool  blood,  and  not  haaiily  upon  the 

occasion.    Id. 

See  Manslattghteb. 

NEGOTIABLE  INSTRUMENT. 

1.  Plbai>ino. — ^The  allegation  that  D.  '*  made,  executed  and  delivered "  a 

promissory  note,  is  not  put  in  issue  by  an  answer  denying  that  he  deliv- 
ered it.    CogsweU  v.  Hayden,  22. 

2.  INDOBSBB.—It  being  necessary  for  the  payee  to  indorse  the  note  in  order  to 

make  it  negotiable  paper,  he  must  be  treated  as  first  indorser  without 
regard  to  the  time  of  his  indorsement  or  the  locality  of  his  name,  on  the 
note.    Id, 

3.  Second  Indobseb — AonoN  bt. — A  second  indorser  may  maintain  an  action 

against  the  first  for  money  paid  on  the  note.    id. 

4.  Indobseb— Liabilitt  of,  on  Subsequent  Pbomisb.  — An  indorser,  dis- 

charged by  the  laches  of  the  holder  of  a  note,  may  become  liable  to  pay 
it  by  a  subsequent  promise  with  full  knowledge  of  the  fact  that  he  had 
been  discharged.    Johnson  v.  Arrigoni,  485. 
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.  NEW  PEOMISE. 
Valid  Contbagt — Conbzdbbation. — In  order  to  render  an  agreement  to  for- 
bear, and  the  forbearance  of  a  claim  a  sufficient  consideration  for  a  new 
promise,  it  is  essential  that  the  demand  forborne  should  be  sustainable 
at  law  or  in  equity,  and  the  consideration  will  fail  if  the  demand  ia  with- 
out foundation.    0,  d  C.  R,  R.  Co.  y.  Pother,  228. 

See  Neootiabls  Inbtbumsnt,  4. 

NONSUIT. 

1.  Nonsuit  will  not  be  Gbanted  uklbss  thkbs  is  an  Entibi  Lack  of  Eyi- 

DBNCK. — k  case  should  be  submitted  to  the  jury,  unless  there  is  an  entire 
lack  of  evidence  tending  to  maintain  the  issues  on  behalf  of  the  plaintiff; 
or,  unless,  upon  the  whole  case  made  by  the  plaintiff  himself,  it  ap- 
pears beyond  doubt  that  the  plaintiff  has  no  right  to  recover.  Tippin  y. 
Ward,  450. 

2.  IniSM. — ^A  cause  should  be  submitted  to  the  jury,  unless  there  is  an  entire 

lack  of  evidence  to  establish  the  allegations  of  plaintiff's  complaint. 
Soyiihwea  v.  Beezky,  468. 

3.   CoiTNTiSB-OLAIM  IN  EQUITY— SUFFIdBNCT  OF,  TO  DeFEAT  MoTION  FOB  NoN- 

BUiT— Must  not  be  Coupled  with  Denials  of  Plazntitt's  whole  Cause 
OF  Suit.— In  a  suit  in  equity,  where  plaintiff  claims  equitable  title  to 
real  property,  of  which  defendant  is  alleged  to  hold  the  legal  title,  bas- 
ing the  claim  on  the  grounds  of  agency,  fraud  and  trust,  and  the  defend- 
ant denies  all  these  grounds,  and  sets  up  ownership  in  himself  in  the 
premises  in  fee,  an  allegation  in  the  answer  that  the  defendant  has  ex- 
pended a  certain  sum  of  money  in  payment  for  the  land,  or  in  making 
improvements  thereon,  is  not  such  a  plea  of  counter-claim  as  will  defeat 
a  motion  for  nonsuit  under  $$  243  and  398  of  the  Code.  Dove  v.  Hayden, 
500. 

4.  Idem — A  Claim  of  Damages  fob  Waste  not  Sufficient  whebe  Plaintiff 

is  Feme  Covebt. — In  such  a  suit,  where  the  plaintiff  is  a  married  woman, 
a  claim  in  the  answer  for  damages  for  cutting  growing  timber,  etc.,  on 
the  premises  in  dispute,  is  not  a  counter-claim,  because  it  could  not  be 
maintained  against  the  plaintiff  alone;  and  because  it  is  a  ground  for  an 
action  and  not  for  a  suU.    Id, 

5.  Idem — Plea  of  Ownebship  is  not. — An  allegation  in  the  answer  in  such 

a  suit  that  the  defendant  is  the  owner  of  the  premises  in  fee  simple,  can- 
not be  treated  as  a  counter-claim,  because  it  is  not  connected  with  the 
subject  of  the  suit.    Id, 

NOTE,  PBOMISSOBT. 
See  NsooTiABLtt  Inbtbument* 

NOTICE. 
See  CoNYETANCE,  12,  13,  14,  16;  Equities. 

NOTICE  OF  APPEAL. 

1.  Cbiminal  Action. — When  the  State  appeals  in  a  criminal  action,  notice  of 
appeal  must  be  served  upon  the  respondent  in  person,  if  he  is  a  resident 
of  the  county,  and  also  upon  the  clerk*    If  respondent  is  not  a  resident 
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of  the  county,  notice  must  be  served  npon  his  attorney  and  also  npon 
the  clerk,  and  the  return  should  show  that  the  respondent  is  not  a  resi- 
dent of  the  county.    State  ▼.  Brovon,  119. 

2.  Dbobek  must  bb  Dbscbibed  with  Beasonablk  Oebtaintt. — The  notice 

of  appeal  must  describe  with  reasonable  certainty  the  decree  appealed 
fkom,  the  court  in  which  such  decree  was  rendered,  the  time  when  each 
decree  was  rendered,  the  names  of  the  parties,  and  the  fact  that  one 
party  or  the  other  intends  to  appeal  to  the  Supreme  Court.  Christian 
Y.  Evans,  253. 

3.  Pabtiks  cannot  Waive  Notice  of  Appeal. — The  service  and  filing  of  a 

notice  of  appeal  is  indispensable  to  give  this  Court  jurisdiction.  It  can- 
not be  waived  by  stipulation  of  the  parties.  Consent  may  waiTe  error, 
but  cannot  confer  jurisdiction.    Oliver  y.  Harvey,  360. 

NOVATION. 
1.  Agbeement— "When  must  be  Executed. — An  agreement  to  substitute  any 
other  thing  in  lieu  of  the  original  obligation  is  Yoid  unless  actually 
carried  into  execution  and  accepted  as  satisfaction.    Umith  y.  Foster,  44. 

2.    COMTBACT    BASED    UPON    A   SEPARATE    AOBEEMBNT    INYOLVINO     DiFFEBBMT 

Pabties — ^NoT  Valid,  When. — A  contract  cannot  be  predicated  upon  a 
separate  agreement  between  different  parties,  unless  there  has  been  a 
novation  by  which  the  new  parties  in  the  separate  agreement  agree  to 
accept  the  performance  in  the  first  contract  as  a  consideration  for  the 
second.    Sfiattuck  Y,-8mith,  125. 

See  New  Pbomisb. 

NUNC  PRO  TUNC  ORDEB. 
See  DuoBETXOM  of  Coubt,  5;  Motion,  3. 

OBLIGATION  OF  CONTRACTS. 
See  CoMSTrruTioNAL  Law,  11. 

OCCUPANCY. 
MniEBAL  Lands. — By  the  act  of  Congress  of  July  26,  1866,  the  General 
Government  extended  to  all  in  possession  of  mining  claims,  and  all  sub- 
sequently locating  and  denouncing  mines  containing  the  precious  metals, 
a  guarantee  of  protection  in  their  occupancy  so  long  as  the  mines  are 
operated.    Gold  HiU  Q.  M.  Co,  y.  Ish,  104. 

OFFICE. 
Pleading — Complaint  in  Actions  to  Tbt  the  Right  to  an  Office. — A 
complaint  is  insufficient  in  law,  in  a  proceediug  under  $  354  of  the  Civil 
Code,  to  haYe  an  officer  adjudged  disqualified  or  ineligible  to  hold  an 
office  under  the  laws  of  this  State,  on  account  of  having  promised  to 
reward  a  Yoter,  unless  it  appears  affirmatively  that  such  promise,  if 
performed,  would  inure  to  the  benefit  of  such  voter.  State  ex  rel.  Church 
Y.  Dustin,  375. 

OFFICER. 
1.  Cebtificate  of  an  Offioeb — Pabol  Eyidencb  not  AmnsBiBLB  TO  Impeach, 
When. — Where  the  certificate  of  an  officer  to  acknowledgment  of  a  deed 
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appears  on  its  face  to  be  in  substantial  complianoe  with  the  statute, 
parol  evidence  to  impeach  it  is  inadmissible,  unless  there  are  allegations 
in  the  pleadings  to  warrant  it.    Dolph  y.  Barney^  191. 

2.  Pbebumption  that  an  Oftioeb  does  his  Dutt. — The  law  presumes  that  a 

person  acting  in  a  public  office  was  regulariy  appointed  to  it,  and  also, 
that  official  duty  has  been  regularly  performed.    Id. 

3.  Illkoal  Payment  to  County  Offiokbmay  be  Rkooykbbd. — ^Money  claimed 

by  and  paid  to  a  county  officer  under  a  claim  of  right  for  his  services  as 
such,  if  he  be  not  entitled  thereto,  is  an  illegal  payment,  and  may  be 
recovered  back  by  the  county.    Orant  County  v.  6^,  243. 

OMISSION  IN  WRITTEN  INSTRUMENT. 
Undbbtakino — Omitted  wobdb  maybe  Suppubd,  When. — In  an  action  upon 
an  undertaking  where  the  obligors  bound  themseWes  in  the  sum  of  "  Ave 
hundred  "  but  omitted  to  use  the  word  '*  dollars: "  Held,  that  the  under- 
taking must  be  construed  in  connection  with  the  statute  which  authorized 
it;  that  the  omitted  word  may  be  supplied  and  the  instrument  read  as 
though  it  had  been  expressed.     Whitney  y.  Darrow,  442. 

OPINION  OP  WITNESS. 
See  Evidence,  7,  42. 

ORDER. 
Bee  AppeaiiAble  Obdeb;  Confibmition  of  Sile;  Discbetion  of  Coitbt,  5; 

MonoN,  3. 

ORDER  OF  ALIENATION. 
Pbopebty  Subject  to  Lien — Auenation  of. — The  State  has  a  lien  upon  all 
the  property  of  a  criminal  from  the  time  of  the  commission  of  the 
crime.  When  such  property  has  been  subsequently  sold  either  by  the 
criminal  or  by  his  executor  or  administrator  it  is  chargeable  with  the 
lien  in  the  iuYerse  order  of  alienation.    Knott  v.  Shaw,  482. 

OWNERSHIP. 

1.  Evidence — Common  Reputation. — Under  Subd.  12,  $  766  of  the  Code  of 

Civil  Procedure,  common  reputation  is  admissible  in  evidence  to  prove 
the  ownership  of  property  in  dispute,  and  this  statute  changes  the  gen- 
eral rule  in  this  respect.     Wilson  v.  Maddoek,  480. 

2.  Idem— Opinion  of  Witness  not  Admissible. — A  question  which  calls  for 

the  opinion  of  the  witness  as  to  whom  common  reputation  ascribes  the 
ownership  of  property,  is  not  admissible.    Id, 

See  Counteb^ Claim,  3. 

PARENT  AND  CHILD. 
When  Contbagt  to  Pay  fob  Sebvioes  not  Implied. — The  law  will  not  imply 
an  agreement  on  the  part  of  a  parent  to  pay  for  the  ordinary  services, 
as  housekeeper,  of  his  daughter,  who  is  living  in  his  family.    Barrdt  y. 
BarreU,  411. 

PAROL  CONTRACT. 
See  Statute  of  Fbauds. 
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PABOL  DEMUBBEB. 
Pabol  Dkuubbbb— Dootbinb  of,  kot  Becookizbd  in  this  State. — ^The  doo* 
trine  of  "parol  demaxrer  "  is  not  recognized  in  this  State.    JSngliah  y. 
Savage,  518. 

PABOL  EVIDENCE. 
See  Etidkmcs,  11,  87,  38,  39;  Pabol  Yabiatioic  ov  WBrnxB  Goktbagt. 

PABOL  LEA3E. 
See  Lkasb. 

PABOL  VABIATION  OF  WBITTEN  CONTBACT. 

SpKOIFIC   PbBFOBMANCB — ^WhEBB    the   TbBMS   07   THE   CoNTBACT  HAYE   BEEV 

Vabied  bt  Pabol. — Courts  of  equity  will  not,  ordinarily,  compel  the 
specific  performance  of  a  contract  with  variations,  additions,  or  new 
terms  to  be  made  and  introduced  into  it  by  parol  evidence.  WhUeaher 
y.  Fansc^otaoA;,  113. 

PABTIE8  TO  ACTIONS.  SUITS  AND  OTHEB  PB0CEEDING8. 

1.  CoHFLADiT  —  When  must   Show   fob    whose   Benefit  the  Action  m 

Bbottoht. — When  it  appears  on  the  face  of  the  complaint  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  he  sues  as  the  trustee  of  an 
express  trust,  the  complaint  should  show  for  whose  benefit  the  action  is 
brought.    HoUaday  v.  Davis,  40. 

2.  Pbooeedinos  on  latino  out  Boads — Pabties  to. — ^The  petitioners  and 

remonstrators  are  the  parties  to  the  proceeding  in  laying  out  county 
roads,  and  are  the  only  persons  who  can  question  the  jurisdiction  of  the 
County  Court  in  such  proceedings.  C.  dt  G,  Road  Co.  v.  Douglas  Co, 
(per  McArihur,  J".,  concurring),  280. 

3.  Idem. — To  entitle  a  party  to  attack  the  jurisdiction  of  a  County  Court  in 

laying  out  a  county  road,  it  is  not  necessary  that  he  should  be  a  peti- 
tioner or  remonstrator.  Any  person  directly  injured  by  the  location  of 
a  county  road  has  a  sufficient  standing  in  court  to  attack  the.  jurisdiction 
of  the  court  in  the  proceeding,  and  is  entitled  to  a  writ  of  review.  Id, 
{Burnett,  J,,  dissenting). 

i.  Thibd  Pabties— When  made  Defendants  in  Diyobce  Surra. — When  a 
husband  conveys  the  bare  legal  title  to  a  third  party  in  trust  for  his  use 
to  prevent  the  marital  rights  of  the  wife  from  attaching  thereto,  such 
third  person  is  a  proper  party  to  the  proceeding.  Wetmore  v.  Wetmore, 
469. 

6.  Judgment  Cbeditobs — Suits  to  set  aside  Convbtance.  —  Judgment 
creditors  may  unite  in  a  suit  to  set  aside  as  fraudulent  a  yoluntaiy  oon- 
yeyance  from  husband  to  wife.    Elfttt  y.  Hineh,  255. 

6.  Advebsabt  Pabties ~When  Minobs  abb  not. — In  proceedings  before  the 
County  Court,  by  a  guardian,  to  obtain  an  order  to  sell  or  mortgage  the 
estate  of  minors,  such  minors  are  not  adyersary  parties  to  their  guardian, 
but  they  appear  by  him,  and  the  proceedings  are  upon  their  application. 
TrrdcK  y.  BunneU,  504. 

See  AflsiaNMENT;  Notice  of  Appeal,  2;  Tenant  in  Common. 

PABTIES  TO  CONTBACT. 
See  Contbaot. 
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PATENT.  , 

See  Donation  Act,  3;  Homkstrad  Act,  1;  Mxkxbal  Lands,  4; 

BwAMP  Land  Act. 

PATENT  AMBIGUITY. 
Bee  AMBionrrr. 

PAUPEB. 
See  Contract,  24,  25;  Damages,  4;  Etidenob,  35,  36. 

PAYEE. 
See  Indobseb,  1. 

PAYMENT. 
Illegal  Pathent  to  ConNrr  Otficeb  mat  be  Beootebbd. — Money  claimed 
by  and  paid  to  a  oonnty  officer  under  a  claim  of  right  for  his  services  as 
snoh,  if  he  be  not  entitled  thereto,  is  an  illegal  payment  and  may  be  re- 
ooYored  back  by  the  county.    Grant  County  y.  SelSt  243. 

See  Conditional  Patment;  Dbfbbbed  Payment. 

PEBEMPTOBY  STATUTE. 
Bee  CoNBTBucnoN  of  Statutes,  23. 

« 

PEBFOBMANCE. 
Bee  CoNTBACT,  6,  8,  9. 

PEBSONAL  PBOPEBTY. 
Bee  AiTAOHMENT,  2;  Bepleyin, 

PETITION. 
Debobiftion  of  Tebmini  of  Boad— What  Inbuffioient.— A  petition  ttrhlch 
describes  the  termination  of  a  proposed  road  as  *'  the  summit  of  the 
Cow  Creek  Hill,  the  same  being  the  southern  line  of  Douglas  County," 
is  not  sufficiently  definite.  C.  &  0,  Co,  y.  Douglas  County  {per  Burnett, 
J,,  dissenting),  280. 

PETrnONEBS  AND  BEMONSTBATOBS. 
Bee  Pabties  to  Actions,  Sttitb,  and  othbb  Pbooeedings,  2,  3. 

PLEADING. 

1.  Denial. — The  allegation  being  that  D.  <*  made,  executed  and  dellYered  " 
a  promissory  note,  is  not  put  in  issue  by  an  answer  denying  that  he  de- 
livered it.    CogsvoeU  y,  Hayden,  22. 

2.  Amendment — Discbetion  of  Court. — Allowing  or  refusing  an  amend- 
ment is  within  the  discretion  of  the  Court,  and  will  be  reviewed  only  to 
determine  whether  that  discretion  has  been  abused.  Error  will  not  be 
presumed.    Henderson  y.  Morris,  24. 

8.  Complaint — When  must  Show  fob  whose  Benefit  the  Action  is 
Bbouoht. — ^When  it  appears  on  the  face  of  the  complaint  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  he  sues  as  the  trustee  of 
an  express  trust,  the  complaint  should  show  for  whose  benefit  the  action 
is  brought.    EoUaday  y,  Davis,  40. 
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4.  Statkmbnt  of  Facib. — A  pleading  should  conttun  a  concise  statement 
of  the  facts  constituting  the  cause  of  action  or  defense,  instead  of  the 
evidence  from  which  such  facts  may  be  inferred.     Smith  y  .  Foster,  44. 

6.  Rbadinbss  to  Pat. — The  mere  readiness  and  willingness  of  a  debtor  to 
pay  a  demand  when  due,  amounts  to  nothing  without  an  offer  or  tender 
of  payment  by  him,  and  a  refusal  by  the  creditor.    Id, 

6.  SoiBB  Facias. — ^Whatis  necessary  to  be  set  out  in  the  declaration  or 
verified  motion  in  a  proceeding  in  the  nature  of  scire /acic».  McCraehen 
V.  ^toai-te,  62. 

7.  Demuubbb. — If  from  inspection  of  a  complaint,  the  whole  or  any  pari 
thereof  can  be  resolved  into  a  cause  of  action,  a  general  demurrer  will 
be  overruled.    Simpson  v.  Prather,  86. 

8.  SpKomo  CoNTBAOT  AoT — Complaint  meed  mot  allbob  a  Comtbact  is 
Wbitino  fob  Gk>LD  Coin. — Although  our  statute  requires  (or  at  least  con- 
templates) that  a  contract  for  the  payment  of  gold  coin,  to  be  valid, 
must  be  in  writing,  yet  the  rules  of  pleading  in  such  cases  do  not  re- 
quire the  complaint  to  allege  that  such  agreement  was  in  writing. 
Taf/hr  v.  Patterson  dk  Co,,  121. 

9.  Idem. — The  statute  above  referred  to,  and  commonly  known  as  the 
"Specific  Contract  Act,"  does  not  operate  to  change  the  rules  of  plead- 
ing in  actions  to  recover  gold  coin,  but  only  requires  a  different  char- 
acter of  evidence.  Query,  Whether  the  weight  of  authority  does  not 
maintain  that  a  recovery  may  be  had  for  gold  coin,  on  a  verbal  agree- 
ment, independent  of  statutory  aid?    Id. 

10.  Dbfkct  in  Complaint  not  Waived  bt  Answbb. — The  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  suit  is 
not  waived  by  answer,  and  may  be  urged  in  an  appellate  court.  Evaris 
V.  Steger,  147.    • 

11.  Suit  to  Bkfobm  a  Dbbd.— In  a  suit  to  correct  or  reform  a  deed  or  written 
contract  on  the  ground  of  mistake,  the  complaint  should  show  distinctly 
what  was  the  original  agreement  and  understanding  of  the  parties,  and 
should  point  out  with  clearness  and  precision  wherein  there  was  a  mis- 
take, and  should  also  show  that  the  mistake  did  not  arise  from  the  gross 
negligence  of  the  plaintiff.    Lewis  v.  Levois,  169. 

12.  Idem. — In  such  a  case  the  complaint  should  also  state  some  circum- 
stances relating  to  the  nature  or  situation  of  the  property,  which  show 
that  an  unfair  advantage  has  been  gained  by  the  defendant  through  the 
mistake,  and  that  it  is  against  good  conscience  to  allow  the  mistake  to 
stand.    Id, 

13.  Estoppel  in  Ejeotmbnt. — In  ejectment,  where  both  parties  derive  their 
title  from  the  same  person,  neither  is  at  liberty  to  deny  that  such  person 
had  title.    Dolph  v.  Barney,  191. 

14.  Tbespass  by  Stock— Complaint  in  Action  fob. — The  complaint,  in  an 
action  for  trespass  of  cattle,  must  set  forth  facts  showing  an  inclosnre 
built  iu  substantial  compliance  ^ith  the  statute.    Campbell  v.  ^ridtoeil,  811 

15.  Insubancb  Wabbantibs. — Warranties  are  conditions  precedent,  and  their 
truth  must  be  pleaded  by  the  assured,  upon  whom  the  burden  of  proving 
them  rests.    Buford  v.  N,  T,  Life  Insurance  Co.,  334. 

16.  Bepbksentateons— Falsity  of,  Matteb  of  Defense.— The  falsity  of  rep- 
resentation is  matter  of  defense  to  be  pleaded  and  proved  by  the  insurer. 
Id. 
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17.  Complaint  in  AcnoiiB  to  Tbt  thb  Bight  to  an  Otfiob. — A  complaint  is 
insufficient  in  law,  in  a  proceeding  under  $  354  of  the  Civil  Code,  to 
haye  an  officer  adjudged  disqualified  or  ineligible  to  hold  an  office,  under 
the  laws  of  this  State,  on  account  of  having  promised  to  reward  a  voter, 
unless  it  appears  affirmatively  that  such  promise,  if  performed,  would 
inure  to  the  benefit  of  such  voter.    StaU  ex  rd.  Church  v.  JDustin,  375. 

18.  AonoN  FOB  Damaqbs  fob  False  Bkpbxskntations. — ^The  essential  allega- 
tions in  an  action  to  recover  damages  for  false  representations  are,  that 
the  representations  were  /a/ae;  that  the  defendant  knew  them  to  be  false, 
and  that  they  were  made  with  intent  to  defraud  the  plaint\ff,  Bolfea  v. 
jRusseJ,  400. 

19.  Bkplevin — Affidayit  no  Pabt  of  Pleadings. — ^The  affidavit  in  replevin 
under  which  an  immediate  delivery  of  the  property  is  sought,  is  no  part 
of  the  pleadings.     Moser  v.  Jenldns,  447. 

20.  CoNTUNonvK  Denials. — No  issues  can  be  raised  by  conjunctive  and  lit- 
eral denials.    Id. 

21.  Judgment  on  the  pLSADiNoe — When  Aixowed.  —  When  the  answer 
admits  all  the  facts  alleged  in  the  complaint,  or  does  not  deny  them,  but 
denies  the  legal  conclusions  only,  judgment  on  the  pleadings  may,  on 
motion,  be  allowed.     Simpson  v.  Praihier,  86. 

22.  Amendments  mat  be  made  on  Appeal  which  do  not  change  the  Issttes 
TBiED  IN  THE  LowEB  CouBT. — An  amendment  may  be  allowed  in  the 
appellate  court  which  changes  the  allegations  of  the  complaint,  where 
such  changes  only  serve  to  present  upon  the  complaint  and  answer  the 
same  questions  that  were  presented  in  the  lower  court  upon  the  answer 
and  reply;  but  an  amendment  which  presents  a  defense  not  presented 
or  suggested  in  the  pleadings  in  the  court  below,  will  not  be  allowed. 
JIfonroe  v.  N,  P.  Coal  Mning  Co.,  509. 

POLICE  JUDGE. 

1.  JUBISDICnON  OF,   UNDEB  THE  ChABTEB  OF  THE  CiTT  OF  PoBTLAND. — ^By  ) 

155  of  the  charter  of  the  city  of  Portland,  the  police  judge  has  jniisdio- 
tion  of  all  crimes  defined  by  any  ordinance  of  said  city.  Ciiy  of  Portland 
V.  Denny,  160. 

2.  Idem. — In  addition  to  such  jurisdiction,  by  $  156  he  has  the  jurisdiction 

of  a  justice  of  the  peace,  under  the  general  laws  of  the  State,  identical 
with  that  of  all  other  justices  of  the  peace.    Id, 

3.  Compensation  of  Police  Judge  of  the  Citt  of  Pobtland.— By  $  160, 

for  his  services  in  the  cuapacity  of  a  police  judge  proper,  he  is  to  be  paid 
out  of  the  city  treasury,  by  a  salary  fixed  by  ordinance,  not  to  exceed 
eighteen  hundred  dollars  per  annum.  By  $  173,  when  acting  in  the 
capacity  of  a  justice  of  the  peace,  in  enforcing  the  laws  of  the  State,  he 
is  entitled  to  tax  and  receive  fees  in  compensation  for  such  serrioes  as 
other  justices  of  the  peace.    Id, 

POLICY  OF  INSUBANCE. 
See  Insubanoe. 

POBTLAND,  CITY  OF. 
1.  Stbeet  Impboyements. — Where  an  appeal  is  taken  to  the  Circuit  Court 
from  a  judgment  of  the  city  council,  in  the  assessment  of  damages  and 
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benefits  nnder  the  act  of  December  19, 1865,  it  cannot  be  taken  from  a 
part  of  the  jadgment,  bat  must  be  from  the  whole  thereof,  and  a  trial 
dt  now>  mtiBt  be  had  in  the  appellate  oonri.  CiJty  of  Portland  y.  Kaimm, 
362. 

2.  Idsx — ^Vebdiot  mubt  State  Damaokb  amd  BKNirm  8epabatki«t.  >— In 

actions  brought  under  act  of  December  19,  1865,  to  authorize  the  city  of 
Porth&nd  to  lay  out  streets,  etc.,  a  general  yerdict  is  insufficient.  There 
must  be  separate  and  special  findings  as  to  the  damages  and  benefits,  or 
at  least  the  verdict  must  show  the  amount  of  the  difference  between  them. 
Id. 

3.  GoMPBTBNOT  OF  Tatpatbb  AS  JuBOB.— In  Buch  actioH  a  taxpayer  of  the 

city  of  Portland  is  not  a  competent  juror.    Id* 

See  Pouos  Judob. 

POSSESSION. 

1.  MoBTOAOBB  nr  PossBSBioN  MAT  Bbgotbb  vob  B^paibs. — A.  mortgagee  in 

possession  is  entitled  to  an  allowance  for  necessary  repairs  in  his  account 
of  rents  and  profits.    Adldna  y,  Ltwis,  292. 

2.  Shbbipt's  Sai.1 — Biohtb  of  Pubchaskb. — A  purchaser  at  sheriff's  sale 

may  enter,  use,  and  occupy  the  premises  sold.  Such  use  must  be  for 
such  ordinary  purposes  as  the  premises  can  be  put  to  during  the  time  he 
is  in.  Cariwrighi  y.  Savage,  397. 
8.  Idbm — Bioht  to  Gbowino  Gbofs. — ^When  the  judgment  debtor  redeems 
he  may  recover  the  value  of  a  crop  growing  on  the  land  at  the  time  of 
the  sale  and  harvested  by  the  purchaser  while  in  possession.    Id. 

4.  A  Pabol  Lbasb  aocompanied  with  Pobbbssion  akd  Patmbmt  of  Bent,  how 

CoNSTBiTED. — An  cstatc  for  life  cannot  be  created,  transferred,  or  dedared 
by  parol;  but'a  parol  lease  for  an  indefinite  time,  or  even  for  life,  accom- 
panied by  possession  and  the  payment  of  rent,  is  not  for  all  purposes 
void.  Such  tenancies  are  constructively  taken  to  be  tenancies  from  year 
to  year,  and  when  once  established  will  continue  until  determined  by 
notice  to  quit,  or  some  other  sufficient  legal  cause.    Oarrett  v.  Clark,  i64. 

PBACTICE. 

1.  Motion  to  Set  Aside  Defattlt. — ^In  an  application  to  set  aside  a  default, 

the  correct  practice  is  for  the  defendant  to  present  his  answer  properly 
verified  when  the  motion  is  called  for  hearing.  WhiU  v.  Norihweai  Stage 
Company,  99. 

2.  Tbial  Fee— Must  be  Paid  by  thb  MoYnro  Pabtt. — Section  1033  of  the 

Code  of  Civil  Procedure  requires  the  plaintiff  in  the  court  of  original 
jurisdiction,  if  he  be  the  moving  party,  to  advance  the  trial  fee.  If  the 
defendant  be  the  moving  party  in  the  court  of  original  jurisdiction,  he  is 
then  required  to  advance  the  trial  fee.  But  in  the  appellate  court  the 
appeilant  is  the  party  in  all  cases  who  is  there  required  to  advance  such 
trial  fee.    Bailey  v.  Fnuh,  136. 

3.  Idem — When  Payment  of,  will  hot  be  Beqtjibed. — In  no  case  is  a  trial 

fee  required  to  be  advanced  if  it  be  made  to  appear  to  the  court,  by 
affidavit  of  the  party,  that  he  is  unable  to  advance  the  same.    Id. 

4.  Idem— Appeal  may  be  Dismissed. — If  the  appellant  in  a  cause  refuse  or 

neglect  to  advance  the  trial  fee  when  required,  the  court  may  «^<gTniai| 
the  appeal  and  affirm  the  judgment  of  the  court  below,    id. 
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5.  CBOfl»-BiLL — Camnot  bb  Filbd,  "When. — ^Where  an  answer  sets  up  a  fall 

and  complete  legal  defense  to  an  action,  a  cross-bill  in  eqnity  cannot  be 
filed  under  $  377  of  the  Code.    Dolph  y.  Barney,  191. 
See  Amxkdment;  Appeal;  Dbicubreb;  Dtsmhwal  of  Appbal;  Dobmant  Juno- 
kbht;  Eyidxncb;  Imbtbuotioiib;  Nobbuxt;  Kotxcb  op  Appbaii;  Plbadino; 
Bbtzbw;  Boibb  Faoxab;  Waitbb. 

PBEEMPTIOK. 
MxRBBAXi  Lauds. — ^The  proTisions  relatiye  to  pre-emption  of  mining  lands  in 
said  aet,  and  the  amendments  thereto,  are  not  obligatory.    Gold  EUl  Q» 
K  Co.  V.  M,  104. 

PBEMEDITATIOK. 
See  MuBDBB. 

PREPONDEEANCE  OP  EVIDENCE. 
See  DiTOBOB,  1. 

PBE8ENT  GRANT. 
Bee  Donation  Act,  1, 2;  Swaicp  Land  Act,  1. 

PRESUMPTIONS. 

1.  Wbiiten  Contbaot. — ^The  law  presnmes  that  a  written  contract  contains 

all  its  terms.    Svarts  y.  Steffert  147. 

2.  Otpioeb  Pbisum bd  to  no  hib  Dutt.  —  The  law  presnmes  that  a  person 

acting  in  a  pnbUc  office  was  regularly  appointed  to  it,  and  also  that 
official  duty  has  been  regularly  performed.    Dolph  y.  Barney,  191. 

3.  Pbbsumption  in  Fayob  of  Dbkd  of  School  SiTPBBiNTXMnBNT. — The  deed 

of  such  superintendent,  is  to  all  intents  and  purposes  a  patent  from  the 
State,  and  if  regular  on  its  face,  the  poioer  of  the  grantor  need  not 
be  first  shown  in  order  to  admit  the  deed.  It  will  be  presumed  until 
the  contrary  is  shown.    Id, 

4.  Ebbob. — Error  must  be  affirmatiYely  shown  by  the  record;  it  will  not  be 

presumed.    Id, 

6.  Pbbsumptiomb  in  Fayob  of  Cobpobations. — In  the  absence  of  proof,  courts 

cannot  disregard  as  illegal  or  unauthorized  the  dealings  and  acts  of  pri- 
Yate  corporations  which,  on  their  face,  or  according  to  their  apparent 
import,  are  within  their  charters  or  articles*  Fink  y.  Canyon  Boad  Com^ 
pany,  301. 

6.  Idbm. — ^Artificial  bodies,  like  natural  persons,  are  entitled  to  the  benefit 

of  the  rule  which  imputes  honesty  rather  than  wrong  to  the  conduct  of 
men.    Id. 

7.  iNBTBuonoN — Rbleyanot  of,  not  Pbksumbd.  —  Where  an  instruction  is 

refused,  the  correctness  or  incorrectness  of  which  depends  upon  circum- 
stances not  disclosed  by  the  record,  its  applicability  will  not  be  pre- 
sumed. This  Court  will  not  presume  a  state  of  facts  in  order  to  find 
error.  EYery  presumption  will  be  made  in  faYor  of  the  ruling  of  the 
court  below*    Biehards  y.  Fanning,  356. 

See  AiOENDHBNT,  1;  Ebbob,  5. 

PRINCIPAL  AND  AGENT. 
See  Aobnt. 
Vol.  v.— 38 
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PRINCIPAL  AND  SUEETT. 
See  Baizi. 

PBIOR  EQUITIES. 
See  EQumiB. 

PRIVATE  CORPORATIONS. 

See  COBPOBATIOMB. 

PROBABLE  CAUSE. 
See  Abbbii. 

PROBATE. 
See  Admimirtbatob's  Saui. 

PROMISSORY  NOTE. 
See  Nbootiablb  Inbtbuxbmt. 

PROOF  OP  SERVICE. 
See  Bbbyicjc  of  Sukmomb. 

PROVISO. 
See  Swamp  Land  Act,  6. 

PUBLIC  CORPORATIONS. 

See  COBPOBATIONB. 

PUBLIC  POLICY. 

1.  A  ComBACT  TO  DovATS  Monet  to  Skcubb  thb  Location  of  a  RaHiBoad 

Dkpot  is  Void. — H.,  being  a  Director  and  Preaident  of  the  Oregon  and 
California  Railroad  Company,  and  the  owner  of  a  controlling  interest  in 
the  stock  of  said  company,  agreed  with  P.,  that  in  consideration  of  a 
certain  sum  of  money  he  would  caase  the  line  of  said  road  to  be  located 
on  a  certain  rente,  and  a  depot  to  be  built  at  a  certain  place,  instead 
of  adopting  another  rente  then  surveyed,  which  was  shorter,  and  orer 
which  said  road  could  be  constructed  at  less  expense:  Heid,  that  such 
a  contnu^t  is  contrary  to  public  policy.    HcUaday  v.  PaUenon,  177. 

2.  Railboad  Cobpobation — Publio  Intbbest  in. — ^A  railroad  company  is  ar 

quasi  public  corporation,  and  the  public  have  an  interest  in  the  location 

of  their  lines  of  road  and  depots.    Id, 

8.  Idkm — What  AaBSBiiBNTs  will  not  bk  Enfobokd. — ^An  agreement  which 

tends  to  lead  persons,  charged  with  the  performance  of  trusts  or  duties 

for  the  benefit  of  others,  to  violate  or  betray  them,  will  not  be  enforced. 

Id. 

PUBLIC  SURVEYS. 

See  Qotbbnmbnt  Subyktb. 

PURCHASER, 
1.  Deed  Tbbated  as  Mobtoaoe — Bona  Fide  Puborasbb. — ^A  grantee,  in  a 
deed  absolute  on  its  face,  but  intended  as  a  mortgage,  who  has  conveyed 
the  mortgaged  premises  to  a  bona  fide  purchaser,  will  not  be  permitted. 
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in  an  action  brought  by  the  mortgagor  to  recover  the  value  of  the  prop- 
erty conveyed,  to  show  that  the  mortgagor's  title  was  invalid,  and  that 
the  legal  title  had  been  bought  in  by  such  purchaser.  Adfdns  v.  Lewis, 
292. 

2.  Pbiob  Equitteb — ^Whbbb  Pitbchiskb  has  Notice  OF.-^If  one  has  notice  ol 

the  equities  of  prior  purchasers  before  he  pays  the  purchase-price  of 
land,  and  yet  makes  payment,  he  cannot  claim  the  rights  of  a  bona  fide 
pnrchaser.     Musgrave  v.  BonKr,  313. 

3.  Sheriff's  Sale — Riohts  of  Pubohaseb. — A  purchaser  at  sheriff's  sale  may 

^nter,  use  and  occupy  the  premises  sold.  Such  use  must  be  for  such 
ordinary  purposes  as  the  premises  can  be  put  to  during  the  time  he  is  in. 
Cartwriyht  v.  Savage,  397. 

4.  Idem — GBowiNa  Cbopb. — When  the  judgment  debtor  redeems  he  may 

recover  the  value  of  a  crop  growing  upon  the  land  at  the  time  of  the 
sale,  and  harvested  by  the  purchaser  while  in  possession.     Id, 

5.  Idem — Effect  of  Bkbemption. — If  the  premises  are  redeemed,  the  effect 

of  the  sale  is  terminated,  and  the  premises  must  be  restored  to  their 
original  condition.    Id, 
See  ExEctrroB,  1;  Fbaudulbnt  Gonvbtancb,  1;  Broobd;  School  Lakd  Oom- 

missioicebs,  1;  Shebiff's  Sale;  Tax  Sale. 

QUESTION  OP  PACT. 
See  CoNTBAor,  9;  Pbbfobmaecb. 

QUITCLAIM  DEED. 
CoNVETANOE — QuiTGLAiK. — ^Under  the  laws  of  Oregon,  a  deed  of  quitclaim 
and  release  is  sufficient  to  puss  nil  the  estate  which  can  be  conveyed  by 
a  deed  of  bargain  and  sale.    Volph  v.  Barney,  191. 

RAHiROAD. 

1.  Route  of  Railway — ^The  Agbebmknt  of  an  Agent  fob  a  Gonsidbbation 

MOVING  to  hiicself  IS  YoiD.— An  agent  of  a  niilway  corporation,  charged 
with  the  duty  of  selecting  the  route  or  line  of  railway,  cannot  lawfuUy 
disregard  the  interest  of  his  principal  in  making  the  selection;  and  if, 
for  a  consideration  moving  to  hiujself,  he  should  agree  to  select  a  par- 
ticular route,  the  agreement  would  be  void.    Holladay  v.  Dams^  40. 

2.  Public  Poliot — A  Goki'bact  to  Donatk  Money  to  Skoube  the  Location 

OF  A  Railboad  Depot  is  Void. — H.,  being  a  Director  and  President  of 
the  Oregon  and  Galifomiu  Railroad  Company,  and  the  owner  of  a  con- 
trolling interest  in  the  stock  of  said  company,  agreed  with  P.,  that  in 
consideration  of  a  certain  sam  of  money  he  would  cause  the  line  of  said 
rond  to  be  located  on  a  certain  route,  and  a  depot  to  be  built  at  a  certain 
place,  instead  of  adopting  aiioiher  route  then  surveyed,  which  was 
shorter,  and  over  which  said  road  could  be  constructed  at  less  expense: 
Held,  that  such  a  contract  is  contrary  to  public  policy.  HoUaday  v.  Pat' 
teraon,  177. 
8.  Railboad  Gobpobation — Public  Interest  in. — A  railroad  company  is  a 
quasi  public  corporation,  and  the  public  have  an  interest  in  the  location 
of  their  lines  of  road  and  depots.    Id* 

REAL  PARTY  IN  INTEREST. 
See  Assionuent;  Pleading,  3. 
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BEAL  PBOPEBTT. 
See  Attachmki«t,  1;  ComrBTANcn;  Ejbotkbiit;  Ebtatb  fob  Lxfi;  Exscctob; 
F&A(7DUi<B2VT  Goktxtanob;  Husbamd  AMD  Wifb;  Likn;  Obdbb  or  Alibn- 
atiom;   Bboobd;  Bhbbitf'b  Bai^b;  Bpbohig  Pbbvobmamok;  Tbmamt  m 
Cokmom;  Will. 

BEASONABLE  DOUBT. 
See  EvmEMOB,  2»  3, 18. 

BECITAL8. 
Bee  JnsoMBBT,  9;  Sbbbot'b  Dbbd. 

BECOBD. 

1.   WhBH   OfFXBBD   in   EtiBBNCB,    EbABUBBB  MITBT  BB  EzPULINBD,   in  "WHAT 

Gasbb. — Where  a  record  which  is  offered  in  evidence  is  interlined,  erased 
and  mutilated,  the  interlineations,  erasures  and  mntilations  should  be 
fully  and  satisfactorily  explained,  especially  where  it  is  sought,  by  a 
record  in  such  condition,  to  contradict  a  certified  copy  which  appears  to 
have  been  formally  and  regularly  transcribed.    Dolph  v.  Barney,  191. 

2.  Idbx. — In  order  to  overcome  such  certified  copy  by  a  record  in  which 

erasures,  interlineations  and  mutilations  appear,  the  offSer  should  be  to 
prove  that  the  certified  copy  was  not  a  true  copy  of  the  record  at  the 
time  it  was  made.    Id. 

3.  Unbboobded  Dbbd-Titlb  Conybtbd  by,  whbbb  thbbb  is  NonoB. — An 

unrecorded  deed  has  the  effSect  to  carry  the  legal  title  as  against  all  per- 
sons having  actual  notice  of  its  existence.  The  protection  of 'the  statutes 
in  relation  to  recording  deeds  only  applies  in  favor  of  parties  who  have 
acted  in  good  faith.    Musgrove  v.  Bonser,  318. 

4.  Bboobded  Dxxd— Whkm  takbn  with  Nones  of  Pbiob  Cokvbyancb. — A 

conveyance,  though  duly  recorded,  passes  no  title  whatever  when  taken 
with  a  knowledge  of  the  existence  of  an  unrecorded  deed.  Id. 
6.  Actual  Notiob — Dbkd  mot  Ektitlbd  to  Bboobd  mat  Opbbatb  as. — ^A 
deed,  though  not  entitled  to  record,  but  which  has  been  recorded,  while 
it  does  not  operate  as  constructive  notice,  may  operate  as  actual  notice. 
The  rule  as  to  notice  in  Bohlman  v.  Coffin  et  al.  (4  Or.  313),  affirmed,    /d. 

6.  Thb  Coitntt  Coubt  Spbaxs  thbouoh.its  Joubnal.— The  County  Court  or 

Board  of  County  Commissioners  can  speak  only  through  the  journal. 
Douglaa  County  Boad  Co.  v.  Abraham,  318. 

7.  Am  Agbbembnt  with  thb  Coumtt  Coubt  mat  aoquibk  Fobcb  and  VALiDrrr, 

THOUGH  IT  SHOULD  NOT  Appbab  upom  thk  Bboobd. — ^Au  agreement  signed 
by  the  county  judge  and  one  commissioner,  and  left  with  the  clerk  to 
file,  must  be  deemed  the  agreement  or  act  of  the  court  from  the  time 
when  it  might  have  been  entered  of  record.  Id.  {per  Shattuck  and  Prinif 
JJ.t  disaeniing), 

8.  Bbcobds  of  Coubtt  Coubtb — Supbbvisobt  Comtbol  ovbb  bt  thb  Czbcuit 

Coubt,  how,£xkbgibbd. — The  failure  of  the  proper  officer  of  an  inferior 
court  to  record  the  prooeedings  of  such  court,  can  only  be  remedied  by 
proceedings  to  complete  the  record.  The  supervisory  control  exercised 
by  the  Circuit  Court  in  such  cases,  as  a  general  rule,  is  by  mandamus^ 
the  writ  of  review,  or  on  appeal.    Boad  Co.  ▼.  Bougiaa  County,  373. 


IKDEX.  697 

9.  Iin>BX  no  Pabt  of  Rkoobd. — The  index  is  no  part  of  the  record  of  a  con- 
veyance. When  the  grantee  deliyers  his  deed  to  the  clerk  and  has  it 
copied  into  the  proper  book,  he  has  done  all  that  the  law  requires  of 
him  to  give  notice  to  subsequent  purchasers,  and  the  party  who  suffers 
from  the  neglect  of  the  clerk  to  properly  index  such  conveyance  must 
look  to  the  clerk  and  his  soretles  for  redress.    Board  of  Commiasioiurs 

▼.  Babooek,  472. 

EEDEMPTION. 

0 

See  Shksifv's  Sai^b, 

BEFOBMING  WBITTEN  INSTRUMENT. 

See  MisTAKK, 

BEMONSTB^TOBS. 
See  Pabxiis  to  AcnoMs,  Sorts,  and  othcb  PitoGBBDiMas,  2,  3. 

BENT. 
See  Lbasi. 

BENTS  AND  PROFITS* 
See  MoBTaAOB,  4. 

BEPAIBS. 
See  MoBTOAOEE,  4. 

BEPEAL  BY  IMPLICATION. 
See  Constitutional  Law,  6, 8. 

BEPLEVIN. 

1.  Beoovebt  ov  Pebsonal  Pbopebtt. — ^The  action  for  the  recovery  of  per- 

sonal property,  tinder  the  code,  is  substantially  the  former  action  of 
replevin,  and  is  governed  by  the  same  principles  and  rules,  especially 
in  relation  to  demand  and  refusal.  Moser  v.  Jenldns,  447. 
3.  Idem — Aitidavit  mo  Pabt  ov  the  PiiEADiNas. — ^The  affidavit,  under 
which  an  immediate  delivery  is  sought,  is  no  part  of  the  pleadings,  and 
the  facts  therein  set  forth  form  no  part  of  the  issues  in  the  case.    Id. 

BEPBESENTATIONS. 
!•  CoNTBAOT  OV  Insubanck — Bepbesentatioms  bt  Applioamt  mot  a  Pabt 
ov  THE  Comtbact. — A  representation  is  a  statement  in  regard  to  a 
material  fact  made  by  the  applicant  for  insurance  to  the  insurer,  with 
reference  to  a  proposed  contract  of  insurance.  They  are  not  part  of  the 
contract,  but  merely  collateral  to  it.  It  is  sufficient  if  representations 
be  8ubatantial[y  true,  while  warranties  must  be  strictly  complied  with. 
Buford  V.  N.  T.  Life  Insurance  Go,,  334. 

2.  Falsitt  ov  Bepbesentatioms  Mattkb  ov  Dkvbnse. — ^The  falsity  of  repre- 

sentation is  matter  of  defense  to  be  pleaded  and  proved  by  the  insurer. 
Id. 

3.  Damages  fob  False  Bepbesentations— Action  vob. — ^The  essential  alle- 

gations in  an  action  for  damages  for  false  representations  are  that  the 
representations  were  fcUse ;  that  the  defendant  knew  them  to  be  false, 
and  that  they  were  made  with  intent  to  defraud  plaintiff.  BoHfes  v. 
£u»0tf,  400. 
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beputation. 

See  OwNKBSBiP,  1. 

BES  ADJDDIGATA. 
See  Specific  Picbfobhamce,  6. 

BES  GESTiB. 
See  Etidknce,  8,  26.    • 

BESGISSION  OF  CONTBACT. 
Injubrd  Pabtt  mat  Bkscimd  Gontbact. — Where  time  is  of  the  essence  of 
the  contract,  the  party  whosnlTered  by  the  default  of  the  other  may,  at 
his  election,  and  on  his  own  motion,  rescind  the  contract.    Snider  y. 
Lehnherr,  385. 

BEVIEW. 

1.  Betiew  and  Appeal  not  Goncubbknt  Bemedies. — The  writ  of  review 

will  not  lie  where  the  right  of  appeal  exists.  The  decision  of  this  Court 
in  SchiroU  dt  Oroner  ▼.  PhiUippi  A  Coleman,  OYermled  so  far  as  it  holds 
that  appeal  and  revieV  are  concurrent  remedies.  The  decision  of  this 
Oourt  in  Evans  v.  Christian  (4  Or.  375),  affirmed.  SeUers  v.  City  of  Cor- 
vallis,  273. 

2.  Wbit  ot  Betiew  does  not  bbino  up  the  Eyidenob. — The  writ  of  review 

brings  up  only  the  record,  not  the  evidence.  CdbQ.Boad  Co.  y.  Do^iglas 
County  (per  Mc Arthur,  J,,  concurring),  280. 

3.  Betiew  only  Libs  when  the  Pabtt  is  Pbecludbd  bt  the  Obdeb  sought 

TO  be  Beyiewkd. — The  test  of  the  right  to  the  writ  is  whether  the  party 
seeking  is  concluded  by  the. determination  or  judgment  of  the  inferior 
tribunal.    Id, 

4.  When  and  in  what  Mannkb  Facts  mat  be  bbouoht  befobe  the  Supb- 

BiOB  GouBT  upon  Wbit  OF  Bbyiew. — ^A  motion  was  made  in  the  Gonnty 
Gourt  for  the  entry  in  its  records,  nunc  pro  tunc,  of  a  contract,  alleged  to 
have  been  made  with  such  oourt  and  the  county.  The  motion  was  denied, 
and  a  writ  of  review  was  sued  out  of  the  Gircuit  Gourt  to  review  thepro- 
oeedings  of  the  Gounty  Gourt  upon  such  motion.  Eeld,  that  with  the 
evidence  of  the  facts,  upon  which  the  motion  was  based,  before  the  Supe- 
rior Gourt,  the  Superior  Gourt  can  have  nothing  to  do;  but  the  facts 
themselves  ought  to  be  brought  before  the  Superior  Gourt;  and  this  may 
be  done  by  the  Superior  Gourt  in  its  return,  or  by  affidavits  and  the 
papers  of  the  moving  party,  uncontradicted  and  standing  as  admitted; 
or  they  may  be  inferred  from  a  decision  upon  issues  involving  such  facts; 
and  in  such  case,  such  affidavits  and  papers,  brought  before  the  court 
by  the  return  of  the  writ,  constitute  a  part  of  the  record.  Douglas  Bead 
Co.  V.  Douglas  County,  406. 

5.  DiscBBTioN— Nunc  pbo  Tunc  Obdeb,  How  fab  Matteb  of. — ^The  deter- 

mination of  a  court  of  record  as  to  whether  its  orders  have  been  correctly 
entered,  is  not  subject  to  review;  but  where  the  fact  that  an  order  was 
made  is  undisputed,  any  person  injured  by  an  omission  to  enter  such 
order  may  insist,  as  a  matter  of  right,  upon  its  entry  nunc  pro  tunc.    Id* 

6.   JUBISDICTION  OF  COUNTT  GoUBT — MaT  BE   QUESTIONED  ON  WbIT  OF   Rk- 

YiEw. — The  jurisdiction  and  regularity  of  proceedings  in  the  Gounty 
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Court,  in  the  matter  of  laying  ont  a  road,  may  be  called  in  question  by  a 
writ  of  review.    C,  dt  0.  "Road  Co,  ▼.  Douglas  County,  280. 
See  DwdLvnov  ov  Coubt;  Subpbibb. 

BEVI8I0N  OF  STATUTES. 
See  GoKffHTunoNAL  Law,  9,  10. 

BEWABD. 
See  Bbibkbt. 

EOADS  AND  HIGHWAYS. 

1.  JuBiBDicnoN  OF  CouKTT  GouBT— How  QuBsiioNED. — The  jurisdiction  and 

regularity  of  proceedings  in  the  County  Court  in  the  matter  of  laying 
out  a  road  may  be  called  in  question  by  a  writ  of  review.  C,  &  G.  Road 
Co,Y.  Douglas  County,  280. 

2.  Pabtiks  to  Pbogbbdxnos  on  x*atino  out  Boads. — ^The  petitioners  and 

remonstr^tors  are  the  parties  to  the  proceeding  in  laying  out  county 
roads,  and  are  the  only  persons  who  can  question  the  jurisdiction  of  the 
County  Court  in  such  proceedings.    Id.  (per  MeArihur,  J.,  concurring,) 

3.  Equitz  can  alonk  pboteot  Boad  Company. — A  court  of  equity  alone  can 

fully  protect  the  franchise  of  an  incorporated  road  company.    Id, 

4.  Pboobbdinos  of  County  Coubt  in  laying  out  Boai>3  may  bb  Questioned 

by  any  Pkbson  injubkd  by  such  Pbooebdin(m. — To  entitle  a  party  to 
attack  the  jurisdiction  of  a  County  Court  in  laying  out  a  county  road,  it 
is  not  necessary  that  he  should  be  a  petitioner  or  remonstrator.  Any 
person  directly  injured  by  the  location  of  a  county  road  has  a  sufficient 
standing  in  court  to  attack  the  jurisdiction  of  the  court  in  the  proceed- 
ing, and  is  entitled  to  a  writ  of  review.    Id,  (per  Burnett^  J.,  dissenting.) 

b,  Descbiption  of  Tbbmini  of  Boad— What  Insufficibnt. — A  petition  which 
describes  the  termination  of  a  proposed  road  as  '*  the  summit  of  the  Cow 
Creek  Hill,  the  same  being  the  southern  line  of  Douglas  County,"  is  not 
sufficiently  definite.    Id. 

6.  Highway — Dbdioation.— Under  the  principles  of  the  common  law,  a  road 
or  highway  may  be  established  by  dedication  and  user.  There  is  nothing 
in  the  road  laws  of  Oregon  rendering  these  principles  inapplicable. 
Douglas  County  Road  Co,  v.  Abraham,  318. 

.?•  Change  in  Line  of  Boad  of  no  Effeot. — A  slight  change  in  the  thread  of 
the  road  will  not  operate  to  defeat  the  rights  of  the  pabliq.    Id. 

B«  Cobpobationb  cannot  Appbopbxatb  Highway. — ^No  corporation  has  tl^e 
legal  right  to  appropriate  a  highway,  established  by  dedication  and  user, 
without  in  the  first  place  attempting  to  make  an  agreement  with  the 
County  Court  in  relation  thereto.    Id. 

BOAD  SUPEBVISOB. 
See  Bbidges. 

SALABT. 
County  Judge— Sai.aby  of — Constitutional  Act.— The  act  of  October  26, 
1870,  fixing  the  salary  of  the  county  judge  of  Grant  County  at  eight 
hundred  dollars  per  annum,  is  not  unconstitutional.  Oraxd  Co,  v.  SfUst  243. 

SALE. 
See  Adminibtbatob'b  Salb;  Shxbiff's  Saxji;  Tax  Sale. 
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SATISFACTION  OF  JUDGMENT. 
See  JuDOXDiT,  15, 

SCHOOL  FUND. 
See  CoxxoN  Sobool  Fohd. 

SCHOOL  LAND  COlfMISSIONEBS. 

1.  Pbirbekob  to  Applioimt  roB  School  Lands. — ^Upon  an  application  to 

the  Board  of  School  Land  CommiBsionera  to  purchase  a  part  of  the 
thirty-sixth  sectiou  (school  land)  under  the  law  of  1868,  the  first  appli- 
cant is  entitled  to  preference  after  the  six  months  have  expired  in  which 
settlers  are  reqaixed  to  make  application.    Httrst  ▼.  Sawn,  275. 

2.  Dkcibion  of  School  Lxhd  OoxxranovBfis  is  Conclubxyb  upon  thb  Statb. — 

The  decision  of  the  Board  of  School  Land  Commissioners  is  final  so  far 
as  the  interest  of  the  State  is  concerned,  bnt  does  not  prevent  a  party 
from  showing,  in  a  proper  proceeding,  that  a  deed  made  hy  the  board 
was  obtained  through  fraud  or  upon  false  testimony.    Id, 

SCHOOL  LAND. 
See  School  Lani)  Coxxissiohkbs;  School  Sitpbbiiitbndent. 

SCHOOL  SUPERINTENDENT. 

1.  Act  of  Lbozslatubb  ooncrbnimo  Sale  of  School  Land  bt  Countt  Sir- 

fkbintbndents. — The  courts  take  judicial  knowledge  of  the  acts  of  the 
Legislative  Assembly,  in  virtue  of  which  county  school  superintendents 
proceed  in  the  sale  of  school  lands  to  private  individuals.  Volph  v.  Bar' 
ney,  191. 

2.  Pbxsuxftzon  in  Favob  of  Deed  of  School  SuPEsiNTENDEirr. — The  deed 

of  such  superintendent  is,  to  all  intents  and  purposes,  a  patent  from  the 
State,  and  if  regular  on  its  face,  the  power  of  the  grantor  need  not  be 
first  shown  in  order  to  admit  the  deed.  It  will  be  presumed  until  the 
oontrary  is  shown.    Id, 

SCntE  FACIA& 
1.  Pleadings.— What  is  necessary  to  be  set  out  in  the  declaration  or  verified 
motion  in  a  prooeeding  in  the  nature  of  ioSre  faelaa,    MeCraehm  t« 
SwartM,  62. 

2.   EXBCUTION  ON  DOBXANT  JlTDGXENT — PnOCEEDZNa  TO  ObTAZN. — ^A  prOOSed^ 

ing  under  $  292  of  the  Code  to  obtain  leave  to  issue  an  execution  on  a 
dormant  judgment,  is  in  the  nature  of  a  separate  proceeding.  The 
judgment-roll  in  such  a  proceeding  is  prepared  and  filed  in  the  same 
manner  as  a  judgment    Ladd  v.  Sigley,  296. 

3.  Statttx  of  Lixitatzons. — The  provisions  of  the  statute  of  this  State, 

limiting  the  period  within  which  an  action  may  be  brought  on  a  judg- 
ment, do  not  apply  to  a  proceeding  under  $  292  of  the  Civil  Code  for  the 
enforcement  of  a  dormant  domestic  judgment.  The  case  of  Murch  ▼• 
Moan  (2  Or.  189),  cited  and  approved.    Strong  v.  Bamhart,  496. 

4.  DoBXANT  JcDoxENT — How  Enfobobd.— After  the  expiration  of  five  years 

from  the  rendition  of  a  judgment,  it  can  only  be  enforced  by  obtaining 
leave  to  issue  an  execution,  as  provided  by  $  292  of  the  Code.     Id. 
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SELF-DEFENSE. 
See  Criminal  Law,  11. 

SEPARABLE  GONTBAGT. 
See  CoNTBAcrr,  26. 

SEP  ABATE  PBOPEBTT. 
See  HoBBAND  and  Wife,  2. 

SEBYIGE  OF  SUMMONS. 

1.  DcB  Sbbtiob. — When  it  appears  that  a  defendant  hae  been  duly  served 

with  a  snmmons,  and  fails  to  answer  the  complaint  within  the  time 
allowed  by  law,  a  judgment  by  default,  for  want  of  an  answer,  may  be 
taken  against  him.  From  snob  judgment  no  appeal  will  lie;  but  an 
appeal  will  lie  from  a  judgment,  although  taken  by  default,  when  it 
appears  that  the  defendant  had  not  been  duly  served  with  summons. 
Being  duly  served  with  summons,  implies  that  the  defendant  has  been 
served  in  the  manner  directed  by  law.  The  service  of  a  summons  to 
appear  in  the  Circuit  Court  of  Multnomah  County  would  not  be  dw 
servtce  of  a  summons  to  appear  in  the  Circuit  Court  of  Marion  County. 
TruIUnger  v.  Todd,  86. 

2.  Idkx— What  Cbbtifioatb  of  Sebviob  mttbt  Show.— When  an  officer  un- 

dertakes to  serve  a  summons,  he  should  use  ordinary  diligence  at  least 
to  find  the  defendant  in  order  that  he  may  serve  him  personally;  and, 
after  using  such  diligence,  if  he  should  not  be  found,  constructive  ser- 
vice may  be  made.  When  thus  made,  the  certificate  should  show  that 
the  defendant  was  not  found,  in  order  to  render  that  mode  of  service 
complete.    Id, 

3.  Bbcttals  in  a  Judoxbmt. — Where  there  is  a  recital  in  the  judgment  of  due 

service  upon  a  defendant,  nothing  short  of  a  clear  contradiction  in  the 
judgment-roll  will  affect  the  recital.    Ladd  v.  Eigley,  296. 

SEBYICES  OF  CHILD. 
See  Pabent  and  Cbild, 

SHERIFF. 

1.  Duty  or  SHBBiFr  nr  Levyimo  Pboobss. — A  sheriff  has  no  right  to  be  wiser 

than  his  process.  What  he  is  in  due  form  commanded  to  do,  he  is  to  do, 
and  will  be  protected  in  doing.  He  cannot  refuse  to  return  or  ezecnte 
process,  and  thus  drive  the  parties  to  legal  proceedings  to  determine  the 
legality  of  the  judgment  under  which  the  execution  issued.  Richards  y. 
Nye,  382. 

2.  Idkx — CoNDinoNAii    Patmbnt  bt  Debtob.  —  When  a  sheriff  receives 

money  from  a  judgment  debtor,  and  agrees  with  such  debtor  to  apply  it 
on  the  execution,  provided  such  execution  be  just  and  legal,  otherwise  to 
return  it,  he  is  not  bound  to  do  more  than  allow  to  such  debtor  the  full 
time  which  the  execution  has  to  run,  to  determine  the  legality  of  the 
execution.  Thereafter,  the  sheriff  may  apply  such  money  on  the  execu- 
tion.   Id, 
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3.  Definition  OF  THB  woBD  Shsbiff.— The  word  *' sheriff/ 'in  $  110,  Snbd. 
1,  of  the  Civil  Code,  is  a  generic  term,  and  comprehends  constable 
whose  duties  are  of  a  like  nature.    Hume  t.  Norris,  478. 
nee  Bhebiff's  Dkbd;  Shkbiff*s  Sale. 

SH£BIFF*S  DEED. 
Beoitals  in  Sheriff's  Deed.  —  Where  the  preceding  and  necessary  steps 
have  all  been  regularly  taken,  a  sheriff's  deed  is  evidence  of  title,  and 
the  recitals  therein  are  prima  fade  evidence.    Ddph  y.  Barney,  191. 

SHERIFF'S  SA.LE. 

1.  Pbovision  bequibino  Fbopbett  Sold  in  Sepabate  Pabckls,  Dibectoby.--* 

The  provision  of  the  Code,  that  when  a  sale  is  made  of  real  property 
npon  execution,  and  the  real  property  consists  of  several  known  lots  or 
parcels,  they  shall  not  be  sold  separately,  is  directory.  Dolph  y.  Barney, 
191. 

2.  Obdeb  confirmino  Sale. — ^An  order  confirming  a  sale  upon  execution  is 

a  conclusive  determination  of  the  regularity  of  the  proceedings  concern* 
ing  the  sale,  as  to  all  persons  in  any  other  action,  suit  or  proceeding.  Jd. 

3.  Bights  of  Pdbcbaseb  at  Shebiff's  Sale. — A  purchaser  at  sheriff's  sale 

may  enter,  use,  and  occupy  the  premises  sold.  Such  use  must  be  for 
snch  ordinary  purposes  as  the  premises  can  be  put  to  during  the  time 
he  is  in.    Carhoright  v.  Savage,  397. 

4.  Effect  of  Brdbhption. — If  the  premises  are  redeemed,  the  effect  of  the 

sale  is  terminated,  and  the  premises  must  be  restored  to  their  original 
condition.    Id. 

5.  Idem — Growinq  Cbops. — ^When  the  judgment  debtor  redeems,  he  may 

recover  the  value  of  a  crop  growing  upon  the  land  at  the  time  of  the  sale* 
and  harvested  by  the  purchaser  while  in  possession.    Id, 

SPECIAL  FINDINGS. 
See  Vebdict. 

SPECIAL  VERDICT. 

See  Verdict. 

• 

SPECIFIC  CONTBACT  ACT. 

1.  Pleading — Complaint  need  not  allrob  a  Contbaot  in  Wbitino  fob  Gold 

Coin. — ^Although  our  statute  requires  (or  at  least  contemplates)  that  a 
contract  for  the  payment  of  gold  coin,  to  be  yalid,  must  be  in  writing, 
yet  the  rules  of  pleading  in  such  cases  do  not  require  the  complaint  to 
allege  that  such  agreement  was  in  writing.  Taylor  v.  Patterson  db  Co., 
121. 

2.  Idem. — The  statute  aboye  referred  to,  and  commonly  known  as  the 

"  Specific  Contract  Act,"  does  not  operate  to  change  the  rules  of  plead- 
ing in  actions  to  recover  gold  coin,  but  only  requires  a  different  char- 
acter ot  evidence.  Query.  Whether  the  weight  of  authority  does  not 
maintain  that  a  recovery  may  be  had  for  gold  coin,  on  a  yerbal  agree- 
ment, independent  of  statutory  aid?  Id, 
8.  Idem. — Our  statute  contemplates  that  in  order  to  obtain  a  judgment  for 
gold  coin  the  contract  should  be  in  writing;  but  under  the  rules  of  plead* 
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iBg  it  is  not  necessary  the  contract  should  be  averred  to  be  in  writing, 
bat  if  questioned  or  denied  it  must  be  proved  on  the  trial  by  the  writ- 
ing.   Rusaa  V.  Svoifl,  233. 

SPECIFIC  PERFORMANCE. 

1.  CoNTBAOT  roB  Saleof  Land. — A  contnict  for  the  sale  of  land  of  which  the 

courts  will  be  justified  in  decreeing  a  specific  performance  must  be  cer- 
tain and  defined,  and  the  testimony  offered  in  support  of  it  must  be 
fully  sufficient  and  ample.    Odell  v.  Morin,  96. 

2.  Idem. — The  rule  that  a  specific  performance  will  be  refused  where  the 

contract  is  vitiated  by  uncertainty,  is  applied  with  more  than  ordinary 
stringency  against  assignees  and  representatives  of  the  contracting 
parties.    Id. 

3.  Idem. — Before  the  court  will  exercise  its  extraordinary  jurisdiction  of 

enforcing  a  specific  performance,  it  must  appear  that  the  agreement 
sought  to  be  enforced  is  fair  and  just,  mutual  in  its  character,  and  cer- 
tain in  its  terms.     WhUeaker  v.  Vanschoiackf  113. 

i.  Idem — Whebe  the  Tebms  of  the  Contbact  have  been  Vabibd  by  Pabol. — 
Courts  of  equity  will  not,  ordinarily,  compel  the  specific  performance 
of  a  contract  with  variations,  additions,  or  new  terms  to  be  made  and 
introduced  into  it  by  parol  evidence.    Id. 

6,  A  Suit  bt  one  Obuoee  is  not  a  Bab  to  a  Subsequent  Sitit  to  Enfobcb 
the  Rights  of  both  Obligees. — A  suit  brought  by  the  assignee  of  one 
of  two  obligees,  in  a  bond  for  the  conveyance  of  real  estate,  is  not  a  bar 
to  a  subsequent  suit  for  specific  performance  between  the  same  parties, 
and  concerning  the  same  land,  commenced  after  the  plaintiff  in  the 
former  suit  had  acquired  the  interest  in  the  land  of  both  obligees  in  the 
bond.    Knott  v.  Stephens,  235. 

6.  Whebe  Time  is  not  ot  £t«8EN0B  of  CoNTBAcr. — ^Where,  by  the  terms  of 

the  contract,  time  is  not  made  material,  either  party  may  enforce  per- 
formance by  executing,  or  tendering  the  execution  of  the  contract  on  his 
part,  and  demanding  the  same  of  the  opposite  party.     Id, 

7.  Spkooto  Pebfobmange,  Matteb  of  Dibobbtion  in  a  Coubt  of  Equttt. — 

The  specific  performance  of  contracts  is  not  decreed  in  courts  of  equity 
as  a  matter  of  coarse;  but  such  relief  is  only  granted  in  the  sound  dis- 
cretion of  the  court,  and  when  it  appears  to  be  equitable  under  all  the 
oircamstances  of  the  case.    Snider  v.  LehnherVt  385. 

STATE  TREASURER. 

1.  Centennial  Commission  Act. — Under  the  Centennial  Commission  Act, 

approved  October  24,  1872,  it  is  the  duty  of  the  State  Treasurer  to  set 
apart  a  fund  from  which  to  pay  all  warrants  drawn  in  virtue  thereof, 
Simon  V.  Brownt  285. 

2.  Idem. — Warrants  drawn  in  virtue  of  said  act  cannot  be  paid  out  of  the 

funds  provided  by  the  Appropriation  Act  approved  October  24, 1874.  Id, 

3.  Act  of  1874,  beultino  to  Lock  Bonds,  Unconstitutional. — The  act  to 

authorize  the  State  Treasurer  to  convert  currency  funds  into  coin  in 
certain  cases,  and  also  to  pay  off  the  lock  bonds,  approved  October  26, 
1874,  is  unconstitutional,  for  the  reason  that  it  impairs  the  obligation  of 
the  contract,  entered  into  between  the  State  and  the  Willamette  Lock 
and  Canal  Company  by  act  of  the  Legislative  Assembly,  approved 
October  21»  1870^     Ooldsnnih  v.  Brown,  418. 
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STATE  WAERANT8. 
See  Statb  Tbbasdbbb,  1,  3« 

STATUTE  OP  FRAUDS. 

1.  GoNTBAOT  TO  BE  Pbbtobicbd  WITHIN  ▲  Ybab. — Where  a  contract  by  its 

terms  may  be  performed  within  one  year,  and  when  it  is  within  the  con- 
templation of  the  parties  that  snoh  a  contingency  was  not  only  possible 
bat  probable,  the  case  is  not  within  the  Statute  of  Frauds.  Southwell  y. 
Beedey,  143. 

2.  Idbx. — Where  the  parties  mnst  have  expected  that  the  contract  would  not 

be  performed  within  a  year,  and  yet  by  the  terms  of  the  contract  it 
might  have  been  so  performed,  the  contract  is  not  within  the  Statute  of 
Frauds*    Sovikwell  ▼.  Beeiley,  458. 

STATUTE  OF  LIMITATIONS. 

1.  LlMTTATION  OF  TiMB    WITHIN    WHICH    AOTIONS    MAT    BB    BbOUOHT.  —  The 

act  of  October  22,  1870,  amending  the  Practice  Act  and  limiting  the 
period  for  commencing  certain  actions  to  two  years,  includes  within 
that  limit  only  causes  of  action  that  accrued  after  the  passage  of  the  act 
Pitnan  y.  Bump,  17. 

2.  MoBTaAOB — Statutb  of  Limitations.— In  this  State  mortgaged  premises 

can,  in  a  certain  class  of  cases*  be  subjected  to  the  payment  of  the  debt 
secured  by  the  mortgage  after  the  Statute  of  Limitations  has  run  against 
the  notes.    Myer  ▼.  Seal,  130. 

3.  Idbm.— Our  Statute  of  Limitations  simply  suspends  the  remedy;  it  does 

not  extinguish  the  debt.    Id, 

4.  Statutb  CozraTBUSD. — Section  7,  Chap.  6,  Miscellaneous  Laws,  constmed. 

Id, 
6.  SciBB  Facias. — The  Statute  of  Limitations  of  this  State  does  not  apply 
to  a  proceeding  in  the  nature  of  scire  faeiae  under  $  292  of  the  code. 
Case  of  Murch  y.  Moore  (2  Or.  289),  cited  and  approved.    Strong  y. 
JSomAoH,  496. 

STATUTES  CONSTKUED. 
See  CoMSTBUcmoN  of  Statutbb. 

STIPULATION. 
See  JuBisDicnoN;  Watvbb. 

STOCK. 
See  Tbbspasb. 

STBEET  IMPROVEMENTS. 
See  PoBTLANs,  Cnr  of. 

STEIKING  OUT  PLEADING. 
See  Appbai*,  27. 

SUBSEQUENT  PUBCHASEB. 
See  Indbx;  Pubchasbb;  Bkcobd,  9. 

SUIT. 
See  EquiTx;  Spboifio  PiBVOBMAiioa. 
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SUMMONS. 
Bee  Skbyici  oir  SumcoHs. 

SUPREME  COUBT. 
See  Tkbxb  ov  Oouxt. 

SUBETT. 
See  Bail. 

SUBPBISE. 
SuBPBms^WRiK  pBOCiKDiKoe  Bbtikwkd  roB. — When  apartjhasbeen  misled 
or  taken  by  rarprise  by  the  act  of  the  advene  party,  it  derolves  on  him 
to  bring  the  fact  to  the  knowledge  of  the  oonrt,  and  if  he  seeks  to  review 
the  point  on  appeal  he  should  make  the  showing  a  part  of  the  reoord« 
Hmderson  y.  Mcrria,  34. 

SUBBENDEB  BT  BAIL. 
See  Bail. 

SUBVEYS. 
See  QoyE^xxKMT  Subtxts* 

SWAMP  LAND  ACT. 

1.  A  Pbesrnt  Gbant. — The  act  of  Congress  of  September  28, 1850,  was  ex- 

tended to  Oregon  by  the  act  of  March  12,  1860.  The  grant  was  in  pros' 
aenii,  and  passed  a  fee-simple  title  to  the  State  of  all  the  swamp  and 
overflowed  lands  within  her  borders.    Oa$Um  v.  8U>tt,  48, 

2.  Patext.— The  patent  provided  for  in  the  second  section  of  the  act  of  1850, 

operates  merely  as  a  fnrther  assurance  of  the  title*    Id, 

3.  Pbbsomal  Tbust. — The  trust  raised  by  the  act  of  1850  is  a  personal,  not  a 

property  trust.    It  does  not  mn  with  the  land.    Id. 

4.  Swamp  Land»^Biobt  ov  thjc  Statk  bbfoxb  Patbmt  J88UBs.^The  State 

has  the  right  to  make  selections  and  dispose  of  thetwamp  and  overflowed 
lands  acquired  under  the  grant  before  the  issuing  of  the  patent  by  the 
General  Government.    Id, 

5.  Pbovibo. — The  proviso  in  the  first  section  of  the  act  of  1860  in  no  way 

operates  as  a  limitation  upon  the  grant.    Id, 

6.  SxuBGTioNB— EnvoT  OF  A  Failubk  TO  Stbiotlt  Comply  with  zbe  Aov 

IM  Mabino. — The  provision  in  the  second  section  of  the  act  of  1860,  in 
relation  to  the  time  within  which  selections  are  to  be  made,  is  directory. 
The  State  lost  no  rights  by  not  complying  strictly  therewith.    Id, 

TAXATION  OF  COSTS. 
Bblibp  Aoaikbt,  whbn  Fbausuuent.— Upon  a  proper  showing,  the  party 
injured  is  entitled  to  relief  from  the  illegal  and  fraudulent  taxation  by  a 
county  clerk*  of  the  oosta  and  disbursements  in  a  criminal  case.  WhUeUy 
v.  Murphy,  328. 

TAX  SALE. 
Cebtifioatb  of  Pubchabk  at  Tax  SAiiK— Evidehcs  of  Equitaiilb  Tttlk-^ 
Pabty  CLAiMiNa  T)in>BB,  MUST  FiBST  Show,  W&at. — A  certificate  of  pur* 
chase  at  a  tax  sale  does  not  convey  a  legal  title  #    It  is,  however,  evidence 
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of  an  eqai table  title.  A  party  claiming  any  rights  nnder  a  taz-aale  cer- 
tificate mast  first  show  strict  compliance  with  the  statutes  in  all  steps 
necessary  to  be  taken  previously  to  the  execution  of  snch  certificate. 
Dolph  v.  Baamty^  191. 

TAXPAYEE. 
See  JuBOB. 

TENANCY  FHOM  YEAR  TO  YEAB. 
See  Lbasb,  4. 

TENANT  IN  COMliON. 
TsNANT  IN  ComcoM  KIT  Rkoovkb  Ck>XHON  Pbopbbtt. — ^A  tenant  in  eommon 
of  real  estate  may  recoyer  the  entire  common  property  in  ejectment  as 
against  a  stranger.    Dciph  t.  Barney ^  19L 

TENDER. 
BiADiMKBS  TO  pAT. — The  mere  readiness  and  willingness  of  a  debtor  to  pay  a 
demand  when  due,  amounts  to  nothing  without  an  offer  or  tender  of 
payment  by  him,  and  a  refusal  by  the  creditor.    8mUh  ▼.  FotUrt  44. 

See  Contract,  6. 

TEKlilNI. 
See  BoADS  and  Highwatb,  6. 

TEBMS  OF  COUBT. 
SVPBEUE  CoiTBT — ^Rboulab  Tkbv  MAT  BE  Appoimtbd. — Atormof  the  Supreme 
Court,  appointed  by  an  order  of  the  court,  entered  in  the  journal  thereof 
in  term  time,  is  a  regular  term  within  the  meaning  of  the  statute  goyern* 
ing  appeals.    Moore  y.  Packwood,  825. 

TEBBITOBIAL  COURTS. 
Judomemts  of  Tebbitobzaii  CouBTs.—By  the  act  of  June  4, 1860,  regulating 
'*  the  practice  of  the  Supreme  and  Circuit  Courts,"  the  judgments  of  the 
District  Courts  of  the  late  Territory  of  Oregon  were  transferred  to  the 
State  courts  for  the  proper  counties,  to  be  thereafter  enforced  as  judg- 
ments of  such  courts,  and  the  subsequent  repeal  of  that  act  did  not  affect 
the  transfer.    Strong  y.  Bamharl,  496. 

TESTAMENTS. 
See  Wills. 

TESTATOB'S  DIRECTIONS. 
See  Wilis. 

TIME  ESSENCE  OF  CONTBACT. 
See  CoMTBAOT,  13, 14,  20,  29. 

TITLE. 
County  Coubt — JtrBisnionoN  of. — The  County  Court  has  not  jurisdiction  to 
try  questions  of  title,  or  rights  arising  out  of  the  exercise  of  eminent 
domain.    C,  db  Q,  Road  Co.  y.  Douglas  County,  280. 
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TITLE  OP  ACT. 
DsGisioN  Afpbotbd — ^TiTLB  OF  AcT,  What  MUST  £z7BE8B. — The  caso  of 
Simpson  v.  Bailey  (8  Or.  515),  approved,  wherein  it  ia  held  that  the  object 
of  Art.  4,  $  20  of  the  GonatitatioD,  which  providea  that  every  a<it  ahall 
embrace  but  one  anbject,  etc.,  ia  to  prevent  mattera,  wholly  foreign  and 
diaconnected  from  the  aabject  ezpreaaed  in  the  title,  from  being  inaerted 
in  the  body  of  the  act;  but  that  such  aection  doea  not  require  that  all 
anbjecta,  properly  connected  with  the  main  aubject,  ahall  be  ao  ex- 
preaaed.    McWhiHer  y.  Brainard,  426. 

TSEASUREE  OF  BTATE.  t 

See  Stats  TasiBUBBB. 

TEEASURER  OF  COITNTY. 
See  Ck>incoM  School  Fund;  Gon8Txti7tionai<  Law,  16. 

TRESPASS. 
Stoox,  Tbebpasb  bt — CoicPLAnvT  IN  AoTtoN  voB.-«The  complaint,  in  an 
action  for  treapaaa  of  cattle,  mast  aet  forth  facta  ahowing  an  incloanre 
built  in  anbatantial  compliance  with  the  atatnte.  CanipbeU  ▼.  Bidio^,  31 L . 

TRIAL  BY  COURT. 
FiNBiNoa  BT  THE  CouBT. — ^Where  the  canae  ia  tried  by  the  court  without  the 
intervention  of  a  jury,  the  flndinga  must  be  aufficient  to  suatain  the 
judgment,  and  muat  cover  all  the  material  iaauea.    Finkr*  Canyon  Road 
Co,,  301. 

TRIAL  DE  NOVO. 
See  Appeal,  18,  25. 

TRIAL  FEE. 

1.  Most  be  Paid  bt  the  Moving  Pabtt.— Section  1083  of  the  Code  of  Civil 

Procedure  requirea  the  plaintiff  in  the  court  of  original  jurisdiction,  if 
he  be  the  moving  party,  to  advance  the  trial  fee.  If  the  defendant  be 
the  moving  party  in  the  court  of  original  juriadiction,  he  ia  then  required 
to  advance  the  trial  fee.  But  in  the  appellate  court  the  appellant  is  the 
party  in  all  caaea  who  ia  there  required  to  advance  anch  trial  fee.  BaiUy 
V.  Trush,  136. 

2.  Idem — ^Whkn  Payment  of,  will  not  be  Requibed. — In  no  caae  ia  a  trial 

fee  required  to  be  advanced  if  it  be  made  to  appear  to  the  court,  by  affi- 
davit of  the  party,  that  he  ia  unable  to  advance  the  aame.    Id, 
8.  Idkh— Appeal  mat  be  Dismissed.— If  the  appellant  in  a  cauae  refuae  or 
neglect  to  advance  the  trial  fee  when  required,  the  court  may  diamiaa 
the  appeal  and  affirm  the  judgment  of  the  court  below.    Id, 

TRUST. 

1.  Swamp  Land  Act. — ^The  truat  raised  by  the  act  of  1850  is  a  personal,  not 

a  property  truat.    It  doea  not  run  with  the  land.    Gaston  v.  Slott,  48. 

2.  What  Agbeementb  will  not  be  Enfobckd. — An  agreement  which  tends 

to  lead  peraona,  charged  with  the  performance  of  truats  or  dutiea  for  the 
benefit  of  others,  to  violate  or  betray  them,  will  not  be  enforced.  JBoUo- 
day  V.  PaUenon,  177. 
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3.  H0XK8TXAD  CAinioT  BK  HXLD  XM  Tbust. — The  entry  of  a  homestead  under 
the  act  of  Congress  of  1062,  by  one  in  tmst  for  another,  is  foxindden  by 
law,  and  a  court  of  equity  will  not  decree  that  any  snoh  trust  can  be  im- 
plied.   Clark  T.  BaUty,  34a 

See  floSBAMD  AHD  WlTB,  6. 

TBtlSTEE  OF  EXPRESS  TBUST.. 
See  pAimis  to  Aotioms,  Suns,  and  othbb  PsocBSDiKas,  1. 

ULTBA  VIBES. 
^  See  CoBPOBATioim,  1,  2,  4,  6. 

UKDEBTAKING. 

1.  AssioirxENT. — Bight  of  action  on  the  undertaking  required  by  $  10  of  Jus- 

tices' Code  does  not  pass  to  an  assignee  by  the  assignment  of  the  judg- 
ment in  the  cause.    Dray  v.  Mayer,  185. 

2.  OmssioiT  or  wobd  '*  Doixabs." — In  an  action  upon  an  undertaking  where 

the  obligors  bound  themselves  in  the  sum  of  "five  hundred"  but 
omitted  the  word  ''dollars:"  ffeld,  that  the  undertaking  must  be  oon- 
strued  in  connection  with  the  statute  which  authorized  it,  and  that  the 
omitted  word  may  be  supplied  and  read  as  though  it  had  been  expressed. 
Whitney  ▼.  Darraw,  i42. 

8.  BaXXt— DOTT   OF  COMSZABLB  ON  SuBBKMBUl,  TO  CsBTUT  FaOT  ON  UnDSB- 

TAKZNO. — Where  a  constable  executes  a  writ  of  arrest,  in  a  civil  action, 
and  the  sureties  subsequently  deliver  the  party  back  into  his  custody,  it 
is  his  duty  to  acknowledge  the  return  of  the  party  by  certificate  indorsed 
upon  a  certified  copy  of  the  undertaking  of  bail.    Hume  v.  Norris,  478. 

UNBEOOBDED  DEED. 
See  Bboobd,  3. 

n BE  AND  OCCUPATION. 
See  Landlobd  and  Tenant* 

USEB. 
See  Dbdication. 

USUBY. 

1.  UsUBT  LAW8.>-Th6  usury  law  of  1862  Is  constitutional,  and  a  contract 

made  in  violation  of  it  will  not  be  enforced.    State  v.  Chcqman,  432. 

2.  Idkm — MoBTOAOK  TO  Secube  UsT7Biot7s  LoAN,  BOW  Ajtected. — The  for^ 

feiture  of  an  usurious  debt  to  the  school  fund  carries  with  it  the  security 
for  the  payment  of  the  debt,  for  the  reason  that  the  security  is  an  inci- 
dent of  the  debt  and  is  tainted  with  the  usury.  Id. 
8.  A  CouBT  or  Equity  wux  Decbxk  a  Fobfeitube. — A  court  of  equity  is 
clothed  with  power  to  decree  a  forfeiture,  where  usury  appears;  and  it 
is  bound,  in  obedience  to  the  statute,  to  exercise  it.    Id. 

VABIANCE. 
See  EviDEMGE,  37,  38. 
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VERDICT. 

1.  Strbst  iMFBOYKKXirre  IN  City  of  Pobtland— Ybrdiot  must  Btatb  ths 

Sum  of  Damaosb  and  Bskkfits  Skpabatkly. — In  actions  brought  under 
the  act  of  December  19,  1805,  to  authorize  the  city  of  Portland  to  lay  out 
streets,  etc.,  a  verdict  which  finds  generally  is  insufficient.  The  verdict 
must  state  the  sum  of  the  benefits  and  of  the  damages  separately,  or  at 
least  show  the  sum  of  the  dififerenee  between  them.  City  of  Portland  v. 
Kamm,  362. 

2.  GBNBBAii  Yebdict— Special  FiKDiKOfi  of  Fact  Contbol. — Where  special 

findings  of  fact  are  inconsistent  with  the  general  verdict,  the  former 
must  control,  and  judgment  be  given  accordingly.    Rolfts  v.  Rusael,  400. 

VOID  AOBEEMENT. 

1*  Stattttr— CoMBTBucnoN  OF. — The  act  incorporating  the  city  of  Salem 
prohibits  the  C<mimon  Council  from  creating  **any  d«bt  or  liabilities  in 
any  manner  "  against  the  city  which  shall  exceed  the  sum  of  one  thou- 
sand dollars:  Etld,  that  the  object  of  this  provision  was  to  compel  the 
Common  Council  to  conduct  the  financial  operations  of  the  city  upon  a 
cash  basiB  and  thus  prevent  the  present  and  future  resources  of  the  city 
from  being  incumbered  or  pledged  for  any  sum  in  excess  of  such  limi- 
tation.   Sakni  Water  Co,  v.  C%  of  Salem,  29. 

2.  Idem. — ^An  agreement  to  pay  the  Balem  Water  Company  eighteen  hundred 
dollars  per  annum,  for  seventeen  years,  in  quarterly  installments,  for 
water,  to  be  furnished  the  city,  without  any  provision  for  raising 'and 
appropriating  revenue  to  be  applied  in  payment  of  such  liabilities  as 
they  became  due,  neoe8saril3'  created  a  liability  against  the  city  within 
the  meaning  of  such  prohibitory  clause.  The  liability  being  in  excess 
of  such  limitation,  the  contract  is  void.    Id. 

See  Public  Pouot;  Sazlboai). 

VOID  CONVEYANCE. 
See  CoMVEYANCB,  1,  2,  3« 

VOID  JUDGMENT. 
See  JcTDoacBkT,  1,  6,  7. 

VOID  STATUTE. 
See  CoNSTiTunoNAii  Law,  1, 11 

VOLUNTART  APPEARANCE. 
See  Appkabancb. 

Voluntary  conveyance. 

See  CoNVETANGK,  1;  Fbaudulknt  Convktanob,  2,  3. 

VOLUNTARY  PAYMENT. 
See  County  Offiokb. 

VOTER. 

What  will  Constitute  an  Offeb  of  a  Rbwabd.  —  A  promise  by  a  candi- 
date for  the  office  of  county  judge,  made  to  the  voters  of  his  county. 
Vol.  v.— 39 
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prior  to  his  election,  that  he  ^11,  if  elected,  pay  into  the  county  treas- 
ury two  hundred  dollars  per  annum  of  his  salary  as  judge,  is  not  an  offer 
to  reward  a  Toter,  under  $  7,  Art.  2,  of  our  State  Constitution,  unless  it 
also  appears  that  the  voters  influenced  by  such  offer  were  taxpayers  in 
such  county,  or  would  in  some  way  be  benefited  by  the  performance  of 
such  offer.    SicUe  €X  rel,  Chureh  t.  Dusiin,  376. 

VOTES. 
See  OoNTBsniNo  ELKonoN. 

VOTING. 
See  lUiEOAXi  Votino. 

WAIVER. 
1.  Indiotmxnt — Objection  Waitsd  bt  Failuikb  to  DxinrB. — ^The  objection 
that  *'  the  indictment  does  not  substantially  conform  to  the  requirements 
of  chapter  eight  of  the  Criminal  Code,"  is  waived  by  a  failure  to  demur. 
State  ▼.  JSruce,  68. 

5.  VoiiUirrABT  Appeabamob. — The  voluntary  appearance  of  a  defendant  in  a 

cause  is  a  waiver  of  the  service  of  summons  and  complaint.  While  y. 
Norihmsl  Stage  Co,,  99. 

3.  PLEADiNa — Defect  in  Complaint  not  Waived  bt  Anbwbb. — The  objec- 

tion that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  suit  is  not  waived  by  answer,  and  may  be  urged  in  an  api>ellate 
court.     Svarts  v.  Steger,  147. 

4.  Ebbob  cannot  be  Asaionbd  when  DEMirBBEB  IS  Waived. — Where  a  de- 

murrer is  waived  by  the  filing  of  an  answer  no  errors  can  b^  assigned  in 
the  appellate  court,  upon  the  judgment  of  the  Circuit  Court  oyerruling 
the  demurrer.    Richards  v.  Fanning,  366. 

6.  Notice  of  Appeal — Pabties  cannot  Waive,  so  as  to  give  Jubibdiction. — 

The  service  and  filing  the  notice  of  appeal  is  indispensable  in  order  to 
give  this  Court  jurisdiction.  A  waiver  of  the  filing  by  the  stipulation  of 
the  parties  is  not  the  equivalent  of  the  filing  of  the  notice.  Consent, 
though  it  may  waive  error,  cannot  confer  jurisdiction.  Oliver  y.  Jlar- 
vey,  360. 

6.  Assault  with  Intent  to  Kill — Indictment — What  Objbctionb  to  abh 

Waived  bt  Failube  to  Demttb. — An  indictment  charging  an  assault 
with  intent  to  kill,  which  follows  the  language  of  the  statute  and  omits 
to  state  the  acts  constituting  the  offense,  is  sufficient  where  no  objection 
is  made  to  it  until  after  verdict;  but  if  demurred  to,  such  indictment  is 
insufficient.    State  v.  Doty,  491. 

7.  Idem.  —  All  objections  to  the  sufficiency  of  an  indictment  which  appear 

upon  its  face,  except  the  first  and  fourth  grounds  specified  in  $  123  of 

the  Criminal  Code,  are  waived  by  a  failure  to  demur.    State  of  Oregon  y. 

Dougherty  et  ai,  (4  Or.  200),  and  State  of  Oregon  v.  JSruce  (ante,  68) » 

cited  and  approved.    Id. 

WARRANTS. 

See  State  Tbbasubbb,  1,  2. 

WARRANTY. 
1.  CoNTBACT  OF  Insubakcs — ^Wabbantt.— A  wamnty  in  insurance  is  part  of 
the  contract,  evidenced  by  the  policy,  and  is  a  binding  agreement  that 


f 
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Index.  611 

v — 

the  facts  stated  are  strictly  true.  Buford  v.  N,  Y,  JAft  Insurance  Cofn- 
ptxay^  334. 

2.  ii>BM — Rbpbxssntations  by  Applioant  not  a  Past  of  thb  Gontbact. — 

A  representation  is  a  statement  in  regard  to  a  material  fact  made  by  the 
applicant  for  insurance  to  the  insorer,  with  reference  to  a  proposed  con- 
tract of  insurance.  They  are  not  part  of  the  contract,  but  merely  col- 
lateral to  it.  It  is  sufficient  if  representations  be  substantially  true, 
while  warranties  must  be  strictly  complied  with.    Id, 

3.  PiiEADiNO  Wabbantixs.— Warranties  are  conditions  precedent,  and  their 

truth  must  be  pleaded  by  the  assured,  upon  whom  the  burden  of  proT- 
ing  them  rests,    id. 

4.  Attbb-aoquibsd  Estatr — Conveybd  bt  Covbnant  op  Wabbanty. — A  deed 

containing  a  covenant  of  warranty  operates  to  transmit  any  after-acquired 
estate  of  the  grantor.     DoVph  y.  JSamey,  191. 

WASTE. 

See  Gounteb-Glaim,  2. 

■ 

WIDOW. 

1.  Pbotibion  op  Will  oiviko  Widow  Posskssion  op  Bbal  Pbopkbtt. — ^A 

provision  in  a  will  that  until  the  land  of  the  testator  shall  be  disposed  of 
by  the  executor,  the  wife  of  the  testator  should  have  the  use  thereof,  for 
herself  and  minor  children,  is  not  contrary  to  law.  Humphreys  v.  Taylor^ 
260. 

2.  Donation  Law — ^Widows  embbaced  bt. — The  twenty-second  section  of 

the  donation  law  embraces  two  classes  of  widows,  to  whom  the  provisions 
of  the  act  are  extended.    BlachUy  v.  BuUer,  463. 

WIFE. 
See  Husband  and  Wipe. 
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WILL. 

1.  Pbotibion  oiying  Wipe  Possession  op  Beal  Pbopbbtt. — A  provision  in 
L  a  will  that  until  the  land  of  the  testator  shall  be  disposed  of  by  the  exec- 
utor the  wife  of  the  testator  should  have  the  use  thereof,  for  herself  and 
minor  children,  is  not  contrary  to  law.    HumpJireys  v.  Taylor,  260. 

2.  Testatob's  Dibeotions. — All  courts  and  others  concerned  in  the  execution 
of  last  wills,  shall  have  due  regard  to  the  directions  of  the  will  and  the 
true  interests  and  meaning  of  the  testator  in  all  matters  brought  before 
them.    Id, 

WITNESS,  IMPEACHMENT  OP. 
See  Impeachment  op  Witness. 

WITNESS,  OPINIONS  OF. 
See  Evidence,  7,  42. 

WBIT  OP  EEVIEW. 
See  Beyiew. 

WBITTEN  GONTBACT. 
8e6  Mibtaice;  Bepobminq  Wbitten  Instbument;  Spegipio  Gontbact  Act. 
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